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JUDGMENT
[1] The Complainant has been granted name suppression. Therefore, any public record

12]

13]

[4]

of these proceedings must not contain any information that may lead to the identity of
the Complainant. She is referred to as “RM’ in this Judgment. | have deliberately
avoided identifving details that may lead to identifying the Complainant.

The Accused. Mr Ratu Viliame Tarogi, is charged with the following:

Count 1
Statement of Offence

Rape: Contrary to Section 207(1) & (2Ka) of the Crimes Act 2009

RATU VILIAME TAROGI on the 4% day of December 2022, at Kaukimoce Road,
Mamadi in the Central Division, had carnal knowledge of RM without her consent.

The Accused denies having committed the offence.

The Accused is alleged to have raped the Complainant on 4 December 2022 without

the Complainant’s consent,



[31]

[6]

7]

8]

9]

Rape

The offence of rape has three clements: the penetration of a Complainant’s vagina,
anus or mouth by the accused with their penis, finger or an object, the complainant
not consenting to sexual penetration, and the knowledge of the accused that the

complainant was not consenfing.

Pursuant to s 207{2)a) of the Crimes Act, the offence of rape occurs where a person
has camal knowledge of another person without that person’s consent. The slightest

penetration is sufficient to establish the element of penetration.

According to s 206 of the Crimes Act, the term "consent” means consent freely and
voluntarily given by a person with the necessary mental capacity to give the consent,
and the submission without physical resistance by a person to an act of another person
shall not alone constitute consent, Consent obtained by Toree or threat or intimidation,
will not be considered as consent freely and voluntarily given. Consent or the ahsence
of consent can be communicated by the words or acts of the complainant. The
knowledge of the accused thot the complainant did not consent 1s a matter for inference

from all the proven facts.

Tao establish the offence of rape, the Prosecution must prove the following elements

beyond a reasonable doubi:

. On 4 December 2022, at Suva, in the Central Division, the Accused penetrated

the vulva or vagina of the Complainant with his penis.

2. The Complainant did not freely and voluntarily consent to the penetration.

3. The Accused knew that the Complainant was not consenting.

Burden of proof and assessment of the evidence

The Accused is presumed 10 be innocent until he is proven to be guilty. As a matler af
law. the onus or burden of proof rests on the Prosecution throughout the trial, and it
never shifts to the Accused. There is no obligation or burden on the Accused to prove
his innocence. The Accused has a fght to remain silent and no adverse inference can

be drawn if he remains silent.

Page 2 of 30



[10]

[L1]

12

[13]

[14

[1s]

The burden is on the Prosecution to prove the charges beyond reasonable doubt. Each
clement of the charge must be proved but not every fact of the story. If there is &
reasonable doubt. so that the Court is not sure of the Aceused’s guilt, or if there is any
hesitation in my mind on any of the elements, the Accused must be found not guilty
of the charges and, accordingly, acquitted.

The Accused chose to give evidence, but he does not carry any burden to prove or
disprove anything. The burden remains on the Prosecution to prove his guilt beyond
a reasonable doubt.

Approach to the assessment of the evidence

| approach the evidence dispassionately, without sympathy or value-laden rules
regarding how men and women should conduct themselves. It is entirely a matter for
mie to decide which witnesses are credible and reliable and which part of their evidence

[ accept as true.

If the account given by the Accused is or may be true, then he must be found not
guilty. But gven if the account given by him is entirely rejected, that would not relieve

the Prosecution of its burden of making sure by evidence of the Accused’s puill,

The identity of the Accused is not an issug in this case and nor is the lact that the
Accused penetrated the vagina of the Complainant, The sole issue is one of consent.
whether RM consented to the penetration and if not whether the Accused knew the

Complainant was nol consenting.

Admitted Faets

The Admitted Facts are:

I The complainant s nane is [RM].

2 The accused's name is Ratu Viliame Tarog thereinafter veferved foo ax

“Filicrme "),
3 Viliame s also known as Bill.

4 Both BM and Viliame reside ar Namadi
Fage 3 of 30
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i,

BM and Villame are known o each other.

(I 4™ December 2022 RM and Viliame were drinking together ar Reapi's
harnise.

Reapi is BM's friend

Peaple present during the drinking session was Reapi, RM and another ltauket
B

Reapi and RM were drinking grog

Vilizmae and his friend namely Eroni then joined Reapi. RM and the froukei bov
et areeined midnight io drink.

Viliame and Eroni started drinking with the ltaukef bay.

Afier drinking grog, Reapi and RM then foined Viliame, Eroni and the other
ltaukei boy.

After the drinking sexsion, RM went to sleep beside her son in the sitring room.

I 4™ December 2022 between Sam — Gam, Villame had sexual interconrse with

RAL in the siteing room by peneirating his penis inside her vaging,
On 20M December 2022, Viliame was arrested for allegedly raping RM,

(20 December 2022, Viliame was caution interviewed wherehy he admitted

to having sexual intercourse with RM. Therefore, the trial issue is consent,

It is agreed that the admissibility of the following documents is nol in dispute
and the same will be rtendered by consent.

al  Photegraphic Bookled

Prosecution Evidence

The Prosecution called three witnesses.

The first witness was the Complainant, RM (PW1). Her evidence in examination in

chief was as follows:
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ii.

.

She is 30 vears old. She is married and she and her husband have a six-vear-old

S0TL

On the evening of 3 December 2022, the Complainant went with her then 4 year
old somn to her friend’s house who lives nearby. Her friend is Reapi Tamurere
(PW2). She wentto Reapi's house in order to drink yagona. They drank yagona
on the porch from about 7.30pm and were joined by two others. They drank
through about three or four $3 bags,

About midnight the two others left, leaving Reapi and the complainant dnnking
vagona alone. About this time an ltaukei man whom Reapi knew (Reapi's
uncle) joined them on the porch, He browght and drank his own alcohol, being
several bottles of vodka. Shortly thereafter the Accused and two other Iaukei
boys joined the group drinking on the porch. The newcomers drank the vodka.
The Complainant was offered a drink and she then began drinking alcohol. The
Complainant states that she drank about six shots of vodka. The group were
drinking shots in a medium-sized glass (in re-examination she used her fingers
to demonstrate the height of the glass, being about 4-5 inches), filled about half-
full,

She siated that she talked with the laukel boys, including the Accused. She
stated that she had known the Accused for several vears. She knew his older
sister and had known them since they moved locally, she described him as like
a brother (o her, *hecause through his hig gisier ', The conversation that night
was friendly; they introduced themselves in a friendly way. They also listened
to music and sang. She also described, from the use of photographs of Reapi's
house, the different locations where the group were sitting on the porch, She
stated that she spoke to the Accused as well, “it's fike a friendly kind of walk .

He was sitting beside her.

She described herself as being very “doped ' due to the amount of yagona that
she had drunk. She stated that she had mixed it strong and on a range of one to
ten, ten being the most doped, she described herself as being the most doped.
She was also asked to describe her level of intoxication from the alcohol
betwesn one to ten, ten being the most intoxicated. to which she again described
hersell as heing most intoxicated. In describing her level of intoxication, she

stated:

Page 5 of 30



Wi,

wiii.

..the mast oxe because that [ was really drunk [ that house was
on fire, I think | would have died on the spot. That's Tike how

drunk | am.

She stated that atter drinking about 6 shots of vodka she felt dizzy and was
really drunk and therefore ok her phone with her and went inside the house

in order to sleep next to her son,

At thar moment, {'m nor sure because while [ was drinking and |
Jelt dizzp T felt dizzy and | knew that | felt really drmk. All T
know, [ just took my phone with me and went inside the house and

slepd with my son...,

And;

! 1old Reapi and her hushand  They were in the living room
eating. And then | went past them and | just told Keapi | had
enough. And then I went fo sleep and she came and she woke me
up. She said vou have to eal. And [ said, [ have no enerpy for
me fo ear or no space itn my tammy that | can eat. Amd T just went

off 1o sleep,

She identified the location in the photographs of the living room where she

slepl next to her son. She was not able to recall the time she went to sleep.

She stated that she did not wake up until about 12 the next day and that she
remembered nothing during the time thal she was asleep. It was Reapi that
woke her up. She then went to the bathroom. She stated that before she weni
1o sleep, she had been weanng a black dress with black ught and a bra
underneath. She stated that when she went to the bathroom to urinate, she
realized that her black tights were not on. She felt embarrassed and did not
say anything to Reapi but when she was walking back home with Reapi,
Reapi brought up her missing tights and told her that something had
happened to her when she was asleep and that she should speak to Reapi's
aunt, Miriama Gogo (PW3), sbout the mattér. The Complainant stated that

she felt speechless when she was told this.
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i,

The Complainant went home, had a shower and subsequently went with her
hushand to Miriama's house. She stated that before she went to Miriama’s
house & person that she knew as ‘Sau’ (D'W2) approached her and told her
‘nol to report the matter and for us lo know if amengst owrselves - she stated
that Sau is a friend of the Accused.

She went with her husband to Mirama’s house, Miriama told her that she
had seen the Accused on top of her, that she had shouted at him and he and
another boy then ran away. When EM was told this, she said that she felt
embarrassed and could not believe what the Accused had done to her
because:

T enew him well and he also knew me well through his older
sister hecause we always go fogether, we always attend the
same youth together  And that was the reason | was g0
emational when Miri had relaved the message of what he had

done fo me.’

After being informed what had happened, she and her husband reporied the
matter to the police. She stated that the police organised for her to be

cxamined by n doctor.

[18] The complainant provided the following evidence in cross-examination:

ii.

She confirmed that they were all sharing a bottle of vodka bul was unsure

whether there was more than twa bottles drunk.

She denied that she had a flictatious conversation with the Accused while
sitting on the porch drinking. She did not accept that Sau joined them on the
poreh and drank alcohol. Further:

Mr Emasi: | suggest to you that in your conversation with my
client fthe Aceused], you had told him o walt for her
[Reapi] to fall asieep as she had fust left?

"M No sir.

| BM was very emational giving this testimony, with tears in her eyes and unabbe 1o speak for a while.
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[19]

Mr Emasi: F suggest 1o you that while having the conversaiion,
varie fold her that I'm going 1o bed and to wait jor a
while and follow vou in later?

RM: Na sir

til. In respect to the pericd after she fell asleep. when questioned as (o whether
she was able to recolleet conversations or things happening before waking up
at noon, she accepted that she blacked out and could not recall anything.
However, she did not accept that she had a conversation with Sau cutside

Reapi's house that moming after Miriama (PW3) had been velling.

iv. She stated that she went to the police the next day and accepted that her

written statement was recorded on 6 December 2022,

v. She was asked whether her relationship with her husband was strained after
finding out about the alleged rape, She stated:

No, my hushand helped me. Helped me to go to the police station.
T viray thinking for me (o go o her parenis and et his pavents know

what he did to me. Bue my hushand referred me to the police.

vi. BM accepted that it was her husband's idea to report the matter to the police.

vii, It was put o the complainant that as they all lived in a small community and
went 10 the same church, that mlk (gossip) would spread guickly about the
news of an extramarital affair between her and the Accused and that this
would have a negative impact on her, The complainant accepted this.

In re-examination, the Complainant stated that Miriama was not at the house before
she went to sleep and was not there when she was drinking on the porch. Nor was Sau
present when the drinking was occurring and before she went to sleep. She never heard
Miriama yelling that morning. In explanation as wo why she wanted to report the matier

o the Accused's parents and not the police, she sated:

[ wanted fo tell his pavents because we knew each other, we go to the
same church and my husheand said o repore i to the police because this
is not ihe first time that this type af incident has happened, it has been
happening In Namadi but they are just scared to veport it. Thar was the
reason wity my kushand insisted to repori it 1o the police,
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[20] Reapi Tamurers (PW2) is 30 vears old and lives in Namadi. She has four children. She

described the Complainant as a friend but not & close friend. Her examination in chief

was a5 follows:

i.

il

iv.

She had been drinking yagona with her cousin from épm on 3 December 2022,
The Complainant arrived after 7pm and the three of them drank yaqgona until
ahout 10pm when her cousin left. She and the Complainant continued dri nking
through to about 2am. They drunk about eight bags of yagona.

Her uncle Jalesi arrived at about lam and he drank vodka on the porch. He had
one small bottle and four large bottles of vodka.

Shortly thereafier the Accused and two other boys, Eroni and Noa, amived.
They heard the music and saw her uncle on the porch. Reapi explained that
she did not give permission for them to come and drink but she could not stop
her uncle as he was her relative and “af the same fime | way scared.. because
they were drumk’. They sat on the weranda and drank the vodka. The
Complainant also drank vodka, sharing about one and a half bottles of vodka
between 2 and 3.30am. Reapi stated that BM “was really drank and 1 hod 1o
hold her hard and take her instde the house'. The Complainant told Reapi
that she wanted to sleep “so [ took her to the house and lay her down beside

her son” in the living room.

The others continued 1o drink, Her uncle at some point passed out as did Eroni
while Moa went home. The Accused remained sitting on the porch drinking.
Reapi stated that she sat and waited for him to finish the bottle of Vodka and
eventually she asked him to go somewhere else o drink but he stated that he
wished to stav and finish the vodka, Reapi then went inside, closed the door.
and had dinner with her husband. She stated that while she was eating she
invited the complainant to eat with them but she was too tired. She also staled
that her Aunt Miriama {PW3) arrived at the house while she and her husband
were eating. She slept in the living room. She and her husband went into their

bedroom to sleep at about 3.30am. Her bedroom is off the living room.

. At about 7 to 7.30am she woke up when she heard Miriama screaming and

banging on her bedroom door. She opened the door and saw Miriamu erying.
She also saw the Accused run from the living room through the bathroom out

of the house.
Fage 9 of 30



vi. She asked Miriama what had happened. Miriama stated that she saw the

Accused on 1op of the Complainant. Reapi went afler the Accused and saw
him outside. She asked the Accused what happened to which he replied he was

afraid of Miriama.

vil. When she walked back inside the house she saw the Complainant sifting up

where she had been lying just staring at her. The Complainant said that she
wanted 1o go to the bathroom, she then went to the bathroom, and then came
back and went back to sleep. Reapi woke the Complainant at about lunchtime.
She had to shake her in order 10 wake her and then walked her home during
which she told her that something had happened to her.

[21]  In cross-examination Reapi stated:

i

1it.

iv.

Her uncle joined them at about Tam. The Accused arrived some time later with
MNoa and Eroni but she was unsure what time and that they were all drunk, They
were sitting on the porch. She was sitting next to the Complainant and the
Accused was sitting on the other side of the Complainant.

. She accepted that there was gossip in their small community and that they all

go to the same church along with the Accused and the complainant and that if
there was talk about an extramarntal affair this would not be looked upon

favourably in their community.

she stated that she did not want the Complaingnt to drink alechol that night
because the Complainant was already very drunk from dninking the yagona. She

also stated that it was normal for them 1o drink that much yagona.

She did not recall any flirtatious conversation between the Accused and the

Complainant.

Reapi was asked about the events immediately after Miriama banged on her
door and the Accused ran outside. She mentioned that when she went outside
to speak o the Accused she did not see Sau but she did see Jalest and Noa. She
also did not sce Sau and the Complainant talking to each other at this time
outside the house. She stated that Sau and the Complainant were at her house

later that afternoon,

Page 10 of 30



vi. She agreed that she did not tell the Complainant what had happened when she

was walking the Complainant home and that she had told her to ask Minama.

[22] In re-examination, Reapi stated that she knew the Complainant was drunk from

drinking prog because the Complainant had told her at the time. She confirmed that

Sau was not at the house in the moming but she saw him at about 3pm that alternoon.

[23] Miriama Gogo (PW3) is 35 years old. She is married and has six children. She lives

near to Reapi’s house, only a few doors away. She is very close to Reapi, who is her

sister’s daughter. Her evidence in examination in chict was as follows:

i,

iif.

On the evening of 3 December 2022, she went to a social function at the bowling
club near the Grand Pacific Hotel. She was there from about 10pm 1o |am. The
group that she was with were drinking vagona, but she says that she normally
does not drink very much and did not drink a lat on this particular evening.

After leaving the bowling club, she and her friends got something 1o eal, and then
she caught a taxi to Reapi's house. She arrived somewhere between 1.30am to
2am, She asked Reapi whether she could stay the night. Her niece was prepanng
dinner for her husband. She noticed that there were people on the porch, but she
did not take any notice of them. She then went to sleep on the floor in the iving
room, She dentified in the photographs where she slept.

She woke up the next morning sometime about 6 or Tam. She was facing the
window. The sun was shining, she Ffelt hot and she stood wp in order to go home.
As she got up, she saw a man lying on top of a woman having sex. She
immediately thought that the woman was her daughter and she was very scared.
She saw another man, Eroni, standing watching the two having sex. The man,
Vili, who was having sex had his pants below his backside and he was making
thrusting movements into the woman. Miriama did not realize at this stage that
the woman was RM. Miriama described this as a “shocking experience’. She
chasged Eroni out the house and then ran to Reapi's door to get help from Reapi
and her husband. She saw that Vili was still having sex with the woman, The
woman's head was rolling from side to side and she looked unconscious, Minama
stated that she looked *dead”. She was “mot responding to anvihing " that Vili was
doing to her.
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iv. When she ran to Reapi's door she banged on the door, shouting that Vili was

doing something to a girl. Reapi then opened the door and as Miriama turned

around she saw the Aceused run out of the house.

She then went back to the woman and saw that it was BM lying on the floor. She
stated:

Ishook her to wake up but she didn 't respond. | pulled her clothes
denwr and 1 asked Reapi to look after her and I went howee,

vi. RM's dress had been pulled up to her stomach and her private parts was

exposed, She pulled her black dress down. She saw that RM's black pants were
thrown to the side. She stated that she had known the Accused his whole life,
since he was horn, and she knew immediately when she saw the man having
sex that it was the Accused. She identified the Accused in the dock.

vii. BM eame to her house later with a man called Sau (DW2), RM came inside

whilst Sau stayed outside. Sau called from the window 10 RM telling her “io
go with the flow’, Miriama chased Sau away and then spoke to RM. BM asked
her what had happened and Miriama explained what she had seen that morming.

[24] In cross-examination, Miriama stated:

1i.

iii,

She didn’t pay much attention 1o who was at the house when she went to sleep
a1 Reapi’s house that morning. She stated that her youngest daughter is 20 years
old and that she and her daughter normally slept over at Reapi’s house.

She woke up that next morning because it was hot. When she saw Eroni and the
Accused she was scared and feared that the Accused was having sex with her
daughter, [t was put to her that her fear that the Accused was raping the girl was
harn out of the fact that Miriama thought he was having sex with Miriama’s
daughter. Mirlama denied this, stating ‘No, the thing thal made me run io
Reapi's door is that @ girl was beneath. 1's not abowr my darghter bul my
thought was for my daughter but Iran because there s o girl hereath Vili',

She stated that she did not see RM in the living room before she went to sleep
that might. She stated that she was not paying much attention 10 her
surroundings,
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[25]

| 28]

iv. Miriama was asked for more details as to what she saw. She stated:

vi.

vii, It was pointed out to Minama that in her written stalement to the police on 12

Adr Fonersi

Mx Miricema:

Mr Emasi:

My Miriama:
Mr Emasi;
Ms Miriama:

Mr Emcsi;

My Miriama:

[t was put to Minama that Sau never said the words that she attnbuted 1o him

at her house.

[t was also

extramarital affair would be harmful 1o their reputation. Mirama stated that she

Now My Miriama while you saw Viliame and RM having
sex did vou hear anybody talking, while they were having
SEX...

Because VIl was doing [t alone

When vou saw my client Viliame having sex with RM
you 'd agree with me that RM s legy were raised up, they
were spread thal would be corvece?

No

RM s legy were spread open when my client Viliame was

lving on iop of her?
Fes

When you saw Viliame having sex with RM that merning

RM was not pushing at Mr Viliame, correct?

ke wast 1, she wes unonrscions,

She stated that he did.

put to Miriama that gossip about KM and Vili having an

did not involve herself in gossip.

December 2022 she had not stated anvithing about Sau coming to her house on

4 December 2022, She accepted this.

windoa

In re-examination, Miriama stated that RM had come o her house asking for an

explanation. Sau did not come into the house, He stayed outside and spoke through the

| asked Miriama whether at any time, from the moment she saw the Accused having
sex with RM 1o the time Miriama left to retum home on 4 December, did she see RM

awzke or conscions. Miriama stated tha she did not and that RM was [ving in the same
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[27]

28]

[29]

position that entire time. She stated, *She way like sleeping . The Defence then asked
whether RM was pretending to be asleep or unconscious, Miriama stated that *f can
confirm that she was unconscious, she was totally dead’, *She was not pretending .
Asked how she knew, she stated, “Because after Vili ran away { approached [RM] and
T was the one who saw her lving down and I shook her body and [ iried to wake her up
bul she couldn 't wake up ',

The Prosecution then closed 115 case.

Defence Evidence

I informed the Accused that having considered the evidence, | was satisfied that there
was evidence for each of the elements of the offence of rape and as such, there was a
case for the Accused to answer. | put the three options to the Accused and assured him
that il he chose not fo provide sworn evidence no adverse inferences would be drawn
from this. The Accused decided (o provide swomn evidence as well as call a withess in

his defence.

The Accused (DW1) gave evidence. His examination in chief was as follows;

i Heis 24 years old and lives in the Namadi Koro Settlement. He has lived there
since he was born and is currently employed. He lives with his parents and

siblings.

ii. ~ On the evening of 3 December 2022, he was at home drinking beer with his
friend, Eroni, They started drinking between 7 and 8pm and finished six long
neck bottles. Atabout 10pm they left the house in order 1o travel to town, but on
the way walked past Reapi's house and were asked 1o join them drinking on the
porch. Reapi is his cousin. Their uncle, Jalesi, was also there. Jalesi was there
with Noa and the four of them drank Jack Danicls. Reapi was drinking vagona
with RM.

ii,  When they finished the small bottle of Jack Daniels, they began drinking a large
bottle of vodka. Afier a while RM joined them, drinking vodka, whilst Reapi
continued 10 drink vagona, They finished that bottle and staried on a second
large boitle of vodka. They began drinking that second bottle of vodka at about
lam. The Accused was shown the photograph booklet and indicaled, on
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v,

vi.

wil.

viil,

photograph 5, where he was sitting that night on the porch. He was sitting with
his back 10 the concrete wall with RM to his left and Reapi on the other side of
RM.

About the time they started the second bottle of vodka, about lam, Reapi told
RM that she was going to sleep. Reapi then went inside, cooked, ate with her
husband they then went to sleep in their bedroom next to the [iving room.

At about 3.15 to 3.30am they finished the second bottle and then opened a third
big bottle of vodka, By this time Jalesi and Noa were asleep. Eroni, RM and the
Accused started the third bottle of vodka. He stated that Eroni was largely
sleeping, while the Accused was talking to RM. They were “fixing" each other
in order to have sex. They started this conversation when everyone was asleep.

He stated that RM initiated the conversation and was physically leaning on him.

When they were on their third botile of vodka, Ssu (DW2) joined them. Sau
lived beside Reapi’s house. This was about 4am. They eventually linished the
third hottle of vodka which both Sau and Eroni were helping to drink. He stated
that Eroni was falling in and out of sleep but would still drink.

The Accused stated that Miriama (PW3), Reapi’s Aunt. armived at Reapi’s house

when they were drinking and that Mirama ‘way alse drunk |

They finished the third boitle of vodka, After about 6am, the Accused and RM
went inside together in order to have sex. He saw that Miriama was sleeping by
the bed {near number *2° on photograph &) and that RM's son was sleeping by
Reapi’s bedroom door. He pointed out where they lay down to have sex on the
mat next to RM's son. They began Kissing each other. The Accused took off his
trousers and BM took off her underwear and placed it beside her. They then had
sex. Their feet were facing toward Miriama. It was daylight by this time, Eroni
and Sau were drinking on the porch. They had sex for about 4 10 5 minutes.
While they were still having sex Eroni went by them io the ioilet and then
Miriama began shouting. Miriama then started knocking on Reapi's door and
calling to her. When Miriama started shouting, he and RM were ashamed and
he went to the toilet to put on his clothes whilst RM covered herself with the
blankets. He then went outside. He saw RM come outside and talk to Sau. He
then grabbed the unfinished alcohol and along with Eroni and Noa went 1o his
house to drink i,
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[30]

[31]

132}

. He stated that did not know that RM was married at the time. He knew about
her son. He did not become aware of the aliegation of rape until the palice
arrested him. He stated that Miriama was lying about the rape, Only he and
RM knew the truth. That Miriama was not there and that she *came drink, went
past us amd went back to sleep’ (in reference to when Miriama arrived at the
house when they were drinking on the porch). That Reapi was not on the porch
when he talked to RM about having sex. In answer to the question as o why
RM would make up the allegations against him, he said that he was shocked and
he thinks RM said it was rape because ‘we were caught, her family heard
about..ux . That RM agreed to have sex. was awake duting the time they were
having sex and that “when Miri was shoufing at us, she [RM] was awake and
che was ashamed, that's why she put the faked sleeping and (ying dawn ane

covered herself with the blanker and I ran oulside

In cross-examination, the Accused stated that he did not know that RM was marricd.
He stated that RM staried drinking alcohol with them about 11.30pm and the next
morning was drunk but not that drunk. He stated that RM did not sleep at all up until
when they went to have sex. He denied that RM went to sleep before Reapi started
cooking and denied that Reapi asked him to go and drink clsewhere when the others
on the porch had fallen asleep. The Accused stated that when he and RM were having
sex Froni did not know they were having sex when he went to the bathroom and it
was not until Miriama started screaming that Eroni realised, The rape allegations were

put to the Accused which he denied — he denied that RM was unconscious,

In answer to my questions, the Accused stated that his relationship with Reapi was
pood. He stated that he was not related to Miriama as his relationship to Reapi 18
through Reapi’s father. He has known Miriama a long time and has a good relationship
with her. He stated that RM stayed on the porch drinking the entire time and did not
go and sleep at any time. They both went inside together when they went 1o have sex.
He stated that the sun was rising and coming through the windows when they were
having sex but it was still dark inside. He initially stated that he was not scared he
would wake Miriama or RM s son when they were having sex but subsequently stated

that he was scared that someone might see them.

DW2. Salesi Saunibua Moma, is 24 vears old and also lives in Namadi Heights. He 1s

known by the name Saw. His examination in chief was as fallows:
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1L

il

V.

On the evening of Saturday, 3 December 2022, he went looking for ¢rabs at the
Nasese wall with others from 7pm to 3am. He got home at 4.15am on Sunday

moming. He had a cup of tea. heard music next door and went to join them.,

He saw that there was a group drinking. There was the Accused, RM, Jalest,
Noa and Eroni. Sau joined them. Jalesi and Noa were sleeping, Eroni was
leaning on a post. Only he and Eroni drank the vodka, The Accused and BM
did not drink, They were talking, ‘[RM] was saying for the husheand and the
Family not to know what is going on’. When asked what she meant, Sau stated

‘Mayhe they were lalking and for the families nol to Ko

Qau stated that RM then went inside into the living room “and affer a wiile” the
Accused followed. Sau stated, *f fust said yes for them to go'. Sau continued
drinking. At some point Eroni went inside 1o go to the toifet and then came back
and sat with Sau on the poreh. After this, he heard shouting from inside the
house. The showting occurred about 6.15am, *Jt was daybreak’. Sauwent inside
1o see who was shouting. Miriama was shouting, “hey what is happening, what
is going on’. Sau stalmti that '[RM] was scared, Bill ran owtside” to the road,
Sau stated that he then *stood up and eleaned the place where we were drinking .
RM came to him “amd was crying to me and telling me not to tell her family or
her hushand ', After this, * We [RM and Sou] were just sitting around the prarch

and afier thar Reapi called ws o have tea .

Sau went home at about Sam, He stated that he was not drunk. He stated that
he did not talk to Miriama that day and he did not tell RM not 1o report the matier

to the police.

In cross-examination, Sau siated that he knew EM very well and knew that she was
martied and had o child. She accepted that RM was a respected member of the

community, went to church and that she treated Sau with respect and courtesy. When
asked what RM and the Accused were talking about when they were sitting on the
porch, Sau stated, “The only one thing [RM] mentioned was for her hushand and

femily mar fo know what s going on . He was adamant that he heard what they were

talking about and that the music did not prevent this. He described the Accused as his

cousin-brother: their mothers are cousing, They are also good friends and go out

gocially at times, When asked whether he would do anything for the Accused, he said

yes. but he would not lie for him in court. He stated that he did not provide a statement

lo the police because the police did not approach him for a statement.
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In response to my questions, Sau explained (by the use of the photograph booklet)
where the Accused and RM were sitting on the porch. He stated that the Accused was
sitting with his back to the corrugated iron and RM was to the Accused's right (the
Accused had earlier stated that he had his back to the conerete wall and that R was
to his leftl. He stated that when he arived to drink on the porch it was daybreak, the
sun was rising but it was still dark. | asked about the conversation he earlier stated
that he heard RM and the Accused have that RM did not want her hushand and family
1o find out about them. Sau stated that in fact RM said this 1o him and not to the
Accused (the transcript shows that Sau stated in examination in chief and cross-
examination that this conversation was had between the Accused and the
Complainant), Sauwas aware when the Accused and RM went inside they were going
o have sex. His evidence then beeame somewhat confusing and occasionally
baffling. At one stage he stated that he told Eroni not to go inside the house because
they might both be blamed for stealing mobile phones in the house, He stated that
Erani went to the toilet, retumed to the porch and sat down next 1o him and then Sau
heard the screaming inside from Miriama {this is in contrast 1o Miriama’s evidence
that she screamed when she saw Eroni standing waiching the Accused on top of M),

Sau's evidence thereafler is as follows;

Juddge! All right, So, afrer the screaming, after Bill ran owt af
the house, you said you spoke fo RM?
Mr Salesi: Yes

Judge: RM came autside onto the porch?
Mr Salesi:  Yes

Judee: [l Miri come oufside?
Mr Salesi: ¥es

Judge: And you spoke to Miri?
Mr Salesiz [ only spake with RM.

Judge: Bui Miri came outside as well?
Mr Salesi: Yes

Judee And Reapi came ouiside?
My Salexi: Yex
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Juddge:

Mr Salesi:

Judge:
Mr Salexi!

Judge!

My Salesi:

Suigdlgre:

Mr Salext.

Sriglge:

Mr Saleyi:

All vight.. 5o did Bill stay there or did he go somewhere
elve afier all this happened?

He was around the house.

And you staved ro have fea ai Reapi's?
Yes.

And did you have tea with Reapi’s family before pou
wenl back hame?

Ves, I drank tea with Reapi's children, only Reapi's
children that morning.

O the porch or inside?
Inside the hotse,

Where was Miri when vou were having lea with the
chtlaren?
Miri was cutside at the porch with Reapi and KM
talking.”

[35]  Inre- examination, Sau confirmed that he had told Froni not 10 go inside the house
after he came back to the toilet, The evidence continues:

11'!#' .E J'Fl'u'.'r'.'

M Salevi:

..please explain.. what would be the point of yaui
telling Eroni not to go inside Reapi's sitting room, afier
he s afready returned from Reapl’s silfing room...
Bocause | was drinking alone and [ didn 't wani to drink
alane.

Summary of the Evidence

[36] Cin the evening of 3 December 2022, RM went with her then 4 yeur old son to Reapi's

house to drink vagona. Reapi and RM drank o considerable amount of vagona from

7pm to about midnight. They were joined by Reapi's uncle who brought alcohol, a

botile of Jack Daniel’s whiskey and several large bottles of vodka. Shortly thereafter,

several men joined them, being the Accused, Eroni and Nea. By the time this group

2 This is contriry to the evidence of Reapi and Miriama. Reapi stated in evidence that she did not see Sau at her

Twsuse that maoming, biriami stat

pd that RM was isnconscious the entire time she saw her at Reapl's house that

morning and Reapl sizted that she saw RM only et up 10 20 t the bathroom before she lnid down and went

hack o sleep.
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[32]

arrived, RM was already very “doped” (drunk) from the yagona. She then drank the
vodka with the group. drinking nips from a half-filled medium sized glass. Music was
playing, there was friendly conversation andl this was all happening on the porch at

Reapi's house.

As the early morning wore on, some of the drinkers fell aslecp where they were sitting.
athers continued drinking. Sometime between 2am and 3am, Reapi made dinner for
her hushand and they both ate.  Miriama arrived at the house about this time and
found a place 1o sleep on the living room floor. RM’s son was already asleep in the
living room. Reapi and her husband went 1o sleep in their bedroom somewhere
hetween 3am and 3.30am. Between 6. 30am and 7.30am, Miriama woke up and saw
the Accused on top of RM having sex right in front of her, She also saw Eroni standing
next to them., watching. Miriama screamed and ran 1o Reapl's door, banging on the
door to seek help. Eroni ran outside. So too did the Accused, Later that same day, EM
and her hushand made a report o the police alleging rape against the Accused.

The Prosecution case is that RM was heavily intoxicated and went 1o sleep just before
or about the fime Reapi was cooking. L. between 2-3am. She slept in the living room
next to her son. Her level of intoxication was such that she was rendered unconscious
anid remembers nothing of the events from the time she went to sleep (except being
woken by Reapi, shorily after going to sleep, to enguire whether she wanted to eat)
until she was woken up by Reapi about midday, The Prosecution say that at about
Zam while RM was unconscious from the intoxication the Accused made his way from
the porch into the living room. He removed RM's underwear and proceeded 1o rape
R whilst she was unconscious. The Prosecution say that the Accused was aware that
R was unconscious and aware that she could not consent 10-any sexual intercourse,
Further. RM knew nothing of the rape until she was told of it by Miriama later that
day.

The Defence case is that RM did not go to sleep but remained on the porch the entire
time. That there was a flintatious conversation between RM and the Accused on the
porch, they agreed 1o have sexual intercourse, and at about 6am to 6.30am, they both
went into the living room in order to have consensual sex. They were doing so when
discovered by Miriama. Miriama misconstrued the matter, jumping 1o the wrong
conclusion that the Accused was raping RM. RM subsequently pretended 1o be

unconscious to avoid the fallout from the shame and embarrassment of being caught
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having an extramarital affair with the Accused. Sau was present ot the material time

and confirms that RM was motivated to lie about the rape.

There are. then, two competing versions neither of which is reconcilable with the
other, If | aceept the Prosecution’s evidence, then the Accused is guilty of the offence
of rape, However, if | accept the Delence’s evidence then the Accused is not guilty of

the charge.

Analysis of the evidence

The sole issue to determine is consent, The Aceused accepts he had carnal knowledge
of RM. He says it was consensual, The question is whether RM consented and, if
not. whethet the Accused knew EM was not consenting, There is the added factor
here of RM's intoxication. In this respect. 1 have regard 1o the following in State v

Sugururaga [2019] FIHC 1070 (8 November 2019):

J6. In a situation where the capacity of the complaingnt to consent
due to selfoinduced imtoxication through drink and drugs i in
issue the following poinis may be considered by the court
(Blackstone s Criminal Praceice 2018 (B3 30]:

@l Consumiption of alcohol or drugs may cause sameone
fo become disinhibited and behave differently. If she is
aware of what is happening. but the consumption of
alcohol or drugs has caused her fo consent i activity
which she would ordinarily refuse, then she has
consented no maiter how much she may regret it later,
The fact that a person makes an umvise choice does not
miean that she lacked the capacity to make it. A drimken
conseni {s still a cansent if a person has the capacity o

make the decision whether to agree by chaice.

by However, if @ complainant becomes so itoricaled thert
she no longer has the capacity to agree, there will be
no consent.  Clearly she will not have the capacity o
agree by choice where she was 5o intoxicated through
drink or drugs, and her undersianding and knowledge
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[43]

are so limited thar she was not in a position to decide
whether or not to agree. (This relates 1o understanding
and knowledge of what is going on, as opposed (o the
guality of the decision-making.)

¢l A person may reach such a state without losing
consciousness, For instance, she may k¢ In a state
where she knows that she does not wanl to take part in
arny sexual activity with someone, but she is incapahie
of saying so. Alternatively, she may have heen affected
to stch o degree, that, whilst having some limited
awareness of what is happening, she is incapable of

making any decision af all

&) Ifa persan is asleep or has lost conscipusness through
drink or drugs, $he cannol ConRsent, and that is s even
theugh her body responds fo the accused's advances.

Roth the Prosecution and the Defence accept that BM drank alcohol at the material
time. The Accused stated that RM was not that drunk. If the alechol and yagona
caused her 1o behave differently, less inhibited than usual, and o consent 1o activity
she would ordinarily refuse then she has consented no matter how much she may have
regretted it later. [, as the Prosecution allege, M was asleep or [0St CONSCIOUSNESS

as a result of the vagona and alcobol, then she cannot consent,

[Mere are matenial contradictions as between the witnesses for the Prosecution and the
withesses for the Defence. [ must decide which evidence is reliable and who is telling
the truth. | keep in mind the following factors when determining the credibility and
reliability of & witness such as: prompiness. spontaneity, probability, improbability,
consistency,  inconsistency,  contradictions, omissions,  interestedness,
disinterestedness, bias, and the demeanour and deportment in court - se¢ Matasavui v
State [2016] FICA 118 AAUOOIA 2013 (30 Seprember 2016, State v Solomaore Lhara
(HC Crimingl - HAC [4 of 2022). In Liberato and Others v The Cueen [1983] HCA
66 150 CLR 507 at 315 the count discussed the approach to be taken where there are

conflicting versions of evidence given by the Prosecution and the Defence witnesses,

Brennan J siated;
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When a case turns an a conflict between the evidence of a Prosecuiton
witmess and the evidence of o defence witmess, if 1s commonplace for o
Judge to invite a jury to consider the guestion; who is to be believed?
Bur it is esseniial to ensure, by suitable divection, that the answer lo that
quesiion which the jury would dowbiless ask themselves in any evenil
If adverse to the defence, is not taken as concluding the issue whether
the Prosecution has proved beyvond reasonable doubt the issue which i
hears the emis of proving, The jury must be fold that: even if they prefer
the evidence for the prosecution, they should not convict unless they
are satisfied beyomd reavonable doubt of the truth of that evidence.
The jury must be told that, even if they do not positively Befieve the
evidence for the defence, they cannot find an isswe against the
accused contrary fo that evidence if that evidence gives rise fo a
reasonible doubt as to that isswe. His Honowr did not make clear i
the fury, and the omission was hardly remedied by acknowledaing that

the arestion whom to believe s “a srass simplificarion i
s

|44]  In Stare of UP v M K Anthony (1985) 1 SCC 505, the Court stated:

While appreciating the evidence of a witness, the approach must be fo
ascertain whether the evidence of the witness read as a whole appears
tor have @ ring of truch, Ouce that impression is formed, then the court
shaould scrutinize the evidence more particularly fo find out whether
deficiencies, drawbacks, and other infirmities pointed out in the
evidence is against the general tenor of the evidence Minor
discrepancies on trivial matters not touching the core of the case
should not be given undue importance. Even truthful witnesses may
differ in some detaily wnrelated to main incident because power of
ohservarion, refention and reproduction differ wirh individuals. Cross-

examinaiion (s an unegual duel berween a rustic and o refined lewyert

[45] In Bharwada Bhoginbhai Hiriibhat v State of Gudigrar (1983} 3 5CC 217, the Coun
stated:

T My emphasis.
* My emphasis.
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A witness cannot he expected to possess a photographic memory and o
recall the details of an incideni It Is not as i a videotape is replaved an
the menial screen ... The powers af observation differ from person to
person. What one may notice, another may not, An object or movemeni
might emboss ifs image on one person's mind, whereas it might go
rvmmeliced om the part of another .. It iy unvealistic fo expect a wilness
fir be a lman tape recorder..... In regard to exact time of an incident,
ar the time duration of an eccurrence, usually people make their
estimates by guesswork on the spur of the moment af the fime of
interrogation. And one cannot expect peaple 10 make very precise or
reliable extimares in such matters. Again, it depends on the fime sense
of individualy, wiich varies from person o person.... Ordinarily o
witness cannol be expected to recall accurately the sequence of events
wihich takes place in rapid succession or in g short fime span. A
witiess is latle to gel confused. or mixed up when inferragated later

I".IP'i'...5

I have carefully considered the evidence of all the witnesses provided at trial, This
includes their demesanor, their reactions to questions, any internal inconsistencies as
well as imconsistencies with the other witnesses, | have also read the written transcript

of the evidence provided at trial.

| found RM to be a reliable and straightforward witness. She did not embellish her
evidence. She made concessions in cross-examination such as accepting that an
extramarital affair would reflect badly on her if it was true. She explained why she did
not wish to report the matter o the police, instead wishing 10 only have the matter
raised with the Accused’s parents. She also explained why her hushand wanted to
report the matier to the police. | did not find her 1o be defensive when confronted by
accusations in cross-examination sbout her conduct, She accepted that she could not
recall events done or said when she *blacked out”, However, she was adamant that up
until the me that she went to sleep, she could recall matters such as not having a
fliratious conversation with the Accosed and not making later arrangements to have
sex with the Accused. She was also adamant that she did not see Sau on the poreh a
any tme prior w going to sleep. Understandably. RM appeared nervous when
providing evidence and appeared to be trying to hold her emotions in check. She

became teary and emotional when describing the moment that Miriama told her about

# My emphasis.
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the rape. She was also emotional when explaining. in re-examination, why she had
wanted the Accused’s parents to deal with the matter. | found her 1o be a truthful

wilness.

The importance of Reapi's evidence is that it was consistent with both RM and
Miriama on important matiers. She corroborated RM on the fact that RM went inside
1o sleep in the early hours of 4 December 2022, about the time she was cooking dinner,
She confirms that BM was heavily intoxicated from drinking yaqona and alcohol over
a7-8 hour period, Reapi's evidence is also important in that it contradicts the evidence
of the Accused and Sau on material aspects of their version of the events. For
example, the Accused stated that RM stayed up drinking on the porch up until they
went inside to have sexual intercourse. Reapi not only states that RM went to sleep
inside but that when Reapi finally went to sleep the Accused was the lone person
awake and drinking on the porch. She also stated that Sau was not at her house that
moming after the screaming by Miriama — contrary (o the evidence of Sau. [ am

satisfied that Reapi was a truthful witness,

The critical evidence for the Prosecution is clearly Miriama's evidence, She saw the
Accused on top of RM. This evidence is not denied. Miriama stated that she initially
feared that the woman beneath the Accused was her daughter. The Defence say that
this fear caused Miriama to misconstrue that the two were, in fact, having consensual
intercourse. | do not accept this. This impression may well have initially played a
role in her understanding of what was happening. However, it is clear from her
description of the other aspects of the events that moming that RM did not visibly
appear to be engaged in consensual intercourse and appeared to be unconscious,
Miriama stated that the Accused was the only person active and that RM’s head was
rolling from side to side. She described RM as “She fooks dead’. After the Accused
ran outside, Miriama tried to shake RM 1o wake her but was unable to do so. RM
remained unconscious. She also stated that RM’s private parts were exposed as her
black dress was pulled up to her stomach. If RM was pretending to be asleep she
would have covered herself to protect her modesty, particularly with everyone waking
up and moving about the house. Miriama did not accept, in cross-examination, thal
RM was pretending to be asleep. Miriama states that RM remained unconscious until
she left to go home. Reapi's evidence is that when she returned from speaking 10 the
Accused outside, RM was sitting up staring and then wen! 1o the bathroom, after which
she went back to sleep. [s this inconsistent with Miriama’s evidence and does it

support the Defence’s assertion that RM was pretending? | am satisfied that it does
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not. Both Miriama and Reapi's recollections can be correct. Miriama will not have
been watching RM the entire time that morning, [t is conceavable that RM woke up
briefly in a dazed intoxicated state. This is consistent with Reapi's evidence that RM
was sitting up *staring’. She may well have gone to the bathroom in this state. RM
states that she does not recal] the events at the time, Reapi stated that RM went back
o sleep and did not wake up again until woken by Reapi 5 hours later — this is

consistent with RM still being in an intoxicated state.

Miriama cormoborates RM s evidence that Sau tried to persuade RM not to report the
matter to the police. Miriama is an independent witness and [ accept her evidence as

being a true account of what she saw and heard.

The Prosecution witnesses have come under serutiny by the Defence. Centain parts of
their evidence are inconsistent with each other. 1 also note that Miriama did not mention
Sau's presence at her house in her police statemnent. The Court is permitted to take into
account these inconsistencies in order to consider whether the witnesses are believable
and credible. Itis obvious that the passage of time can affect one’s accuracy of memary.
It cannot be expected that every detail will be the same from one account 10 the next. [T
there is an inconsistency, it is necessary to decide, firstly, whether the inconsistency is
significant and, secondly, whether the inconsistency affects adversely the reliability and
credibility of the witness, Ifit is significant, then it is for this Court to consider whether
there is an acceptable explanation. 11 there is an acceplable explanation for the change,
then this Court may conelude that the underlying reliability of the witness® evidence is
unaffected, If the inconsistency is fundamental, then it is for this Court 1o decide to
what extent it influences the reliability of the witness” evidence. As the Court of Appeal
observed in Mohammed Nadim and another ve, State [2003] FICA 130; AAUGOS0.201]
{2 Ociaber 2013) at [16]:

fi6] The Indian Supreme Court in an enlightening fudgment arising from
a comvictlon for rape held tn Bharwada Bhoginbhai Hirjibhai v Stafe of
Gujarat (supra):

Discrepancies which do not go 1o the root af the meatter and

shake the basic version of the witnesses therefore camnoi be

anmexed with wndue imporiance. More so when the all-

intproriard “probabliiiies-factor” echoes in favour of the version

narrated by the withesses, The veasons are: (1) By and large o

witness cannal be expected o possess a photographic memary
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and fo recall the details of an incident. It i not as if a video tape
is replayed on the mental screem; ... (3} The powers of
observation differ from person to person. What one may notice,
anather may not, ...... It iy wmrealistic to expect a withess fo be a

humarn fape recorder;

There were a number of inconsistencies between the Prosecution witnesses, some of
which have already been identified. The times that events occurred, who was present
and when, and so on. Reapi says they drank 8 bags of yagona while RM savs it was
4 bags. RM says that Sau approached her to dissuade her from reporting the matter
before she went to speak with Miriama but Miriama savs it occurred at her place. |
would be surprised if there were no inconsistencies, A considerable amount of yagona
and alcohol was consumed in the period from Tpm on 3 December. Add to that the
lateness by which most went to sleep. It has also been almost 2 years since the events
oceurred and memories will naturally have faded, The inconsistencies do not shake
the core evidence of the witnesses. The fact remains that RM drank a considerable
amount of yaqona and alcohol and was. according to both Reapi and RM, very drunk.
Also, irrespective when and where Sau red 1o dissusde RM, both RM and Miriama
wilnessed it,

In terms of the Defence’s evidence, the Accused states that he had consensual sexual
ntercourse with RM. His wilness, Sau, corroborates his evidence on material aspects,
The Defence claim that RM is lying nhout the matter in order to protect herself and
avold the shame and consequences of RMs husband and family knowing of the truth

of the extramarital affair.

As the Defence has raised a motive on the part of the Complainant, [ have directed my
mind 1o the Jovanovic direction to remind myself that an accused has no burden to
prove a motive or prove a reason for a complainant w lie. The Court of Appeal in
Rokocika v State [2023] FICA 251 (29 November 2023) stated at 32 1o 34

In B v Jovanovie (1997) 42 NSWLR 520 Sperfing J set our a draft

direction that emphasised thai:

Tt wordd be wrong fo conclude that X is telling the truth because theve
iy no apparvent reasen, in your view, for X io lle. Sometimes i is

apparem. Sometimes i is nol. Sometimes the reason is discovered
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Sometimes it is nor. You cannor be satisfied that X is telling the truth
merely because there is no apparent reasen for X to have made up
these allegations. There might be a reason for X to be untruthiul that
noiody Anows abowt |

[33] The same has been stated as follows in NSW Criminal Trial Covires
Bench Book at 3-625:

If the defence case directly asserts a motive 1o lie-on the part
of e central Crown witness, the summing-up should contain
clear divections on the onus of proof, including a direcrion
thal the accuséd bears o oRus fo prove @ motive to lie and
that rejection of the motive asserted does not recessarily
fusiifiv a conclusion that the evidence of the witmess is
truthfiel: Doe v R [2008] NSWCOCA 203 at [38]: Jovanovic
v R (I99T) 42 NSWLR 520 af 521-522 and 535. The jury
showld also ke directed not to conclude that if the

complainem has mo mofive to lie then they are, by ihat
regson alome, lelifng the truth; Jovanovic v B ar 523,

(34 NSW Criminal Tricd Courts Bench Book alva states that:

A motive fo lie or to be wntruthfud, i 7t s exstablished, may
“subsrontially affect the assessment of the credibility of the
witmess': sy 103, 106(2)(a) Evidence Ace [993, Where there iy
evidence that a Crown witness has a mative 1o lie. the fury's
tersk iy fo consider that evidence and to determine whether they
are nevertheless sarisfied that the evidence given is true; Souh
v R [2007) NSWOCA 117 ae (421 MAJW v R [2009] NSWCOCA
ada af (3]

[55] The Accused stated RM swaved up drinking on the porch, did not go to sleep at any
time inside the house, and that they both went inside the living room together to have
consensual sex. 1 am satisfied that the Accused is not telling the truth. A significant
aspeet of the Accused’s version is that RM did not go to sleep and stayed on the porch
the entire time. | have already found that she did go to sleep at about 2-3am. RM

gave evidence to this effect. Most importantly, Reapi corroborates her on this matter.

Page 28 of 30



[36]

[57]

Reapi is the Accused's cousin and their relationship is good. Reapi has no reason 1o
lie and | am satisfied it is not a matter that Reapi could be mistaken about. Reapi even
recalls waking up RM 1o ask her whether RM wanted to eat. Miriama’s evidence is
also at odds with the Accused’s version, Rather than appearing to be engaged in
consensual sex, Miriama described RM as being ‘dead’ like and not responding 1o
anything at the time the Accused was on top of RM. Miriama believed that RM was
unconscious. Efforts to wake RM afier the Accused ran out of the house were

unsuccessful

Was RM pretending 1o be unconscious to protect her reputation? As | have already
stated, | found RM to be a reliable and honest witness. 1 do not accept that RM lied
or pretended to be sleep on the morning of 4 December 2022 in order 1o protect her
reputation. If'the fear of the affair being discovered was sufficient motivation for RM
to agree W the matter being reported to the police (placing the Accused at great risk
of being sent to prison) why agree in the first place to have sexual intercourse on the
living room floor in broad daylight, only an arms-length away from her son and
Miriama, On the Accused’s version of the events. they had an opportunity to have
sex when il was dark, when everybody had gone 1o sleep at about 3.30am. But instead,
sccording to the Accused, they waited about 3-4 hours until daylight 10 do so. The

Accused’s version makes no sense.

With respect to Sau. T am satisfied that he was not present at Reapi's house that
morning. Reapr stated that Sau was not there. [ do not accept that she would forget
Suu being there given Sau's evidence that he cleaned up the porch and had tea with
Reapi’s children. There were a number of unsatisfactory aspects of Sau’s evidence,
He stated that the Accused was sitting on the porch with his back to the corrugated
iron. The Accused stated that his back was to the concrete wall, Sau says that RM
was sitting 1o the Accused’s right. Both the Accused and Reapi state that RM was
sitting to his left. The positions of the Accused and RM are not significant in
themselves but taken with the rest of Sau’s evidence reinforces my view that Sau was
not present, His confusing account regarding Eroni’s movements immediately before
Miriama screamed is yet another example of the unsatisfactory evidence he provided.
Sau denied that he had tried to dissuade RM from reporting the matier to the police
but both RM and Miriama contradict him. While RM mav have a reason 1o do so,

Minama does not.
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[58]  Finally, | have considered whether RM blacked out and is unable 10 now recall having
had consensual intercourse with the Accused. [ have discounted this as it is not

consistent with even the Accused’s version of the events.

Conelusion

[59]  As stated. despite the fact that | do not accep! the Accused’s evidence does not mean
that the Accused is guilty. Also, that 1 do not accept that RM lied about the rape to
protect her reputation does not mean that the Accused is guilty. The Prosecution is
not relieved of its burden to prove bevond a reasonable doubt that the offence was
committed by the Accused. Having listened to all the evidence carefully [ am sure that
RM did not consent to the sexual intercourse on 4 December 2022 She was in no
condition to consent. | am satisfied that RM was heavily intoxicated from drinking
vagona and alcohol and that she went to sleep in this intoxicated state at about 3am.
The Accused retained drinking on the porch. At about 6.30am when everyone was
asleep in the house the Accused went inside and raped RM while she was unconscious
and unable to consent to the sexual intercourse. The Accused would have been aware
that RM did not consent when he saw RM unconscious and when he removed her

underpants.

[60]  Accordingly, the Court is satisfied beyond a reasonable doubt that the Accused on 4
December 2022 had camal knowledge of RM without her consent and knowing that
she had not consented and/or knowing that she was unable 1 consent because of her

intoxicated condition.

[61) In view of the above, T find the Accused guiliv as charged of eape contrary to s 207(1)
and (2)(a) of the Crimes Act, and he is, accordingly, convicted.
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