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JUDGMENT

[1] The dispute between the parties concerns the sale of the Defendants’ property to the
Plaintift.

2] The parties entered into a Sales and Purchase Agreement for the sale of a property in Ra.
The Plaintiff has paid more than half of the purchase price and seeks specific performance
of the Agreement. The Defendants’ contend that the Plaintiff is in breach of the
Agreement and, therefore, have repudiated the Agreement. The Defendants’ also contend
that the failure by the Plaintiff to obtain consent from the Director o {"Lands for the transtes
of the Crown Lease is fatal to his claim, They have counterclaimed for the amount of
$21.450, being rentals they say were collected by the Plaintff during his possession of
the property.



3]

14]

[5]

6]

Buackground

There is no dispule between the parties that they entered into a Sale and Purchase
Agreement (‘the Agreement’) in May 2018 for the purchase of a property known as Lot
10 on Pt of Nagalaw, in the provinee of Ra contained in Crown Lease Mo, 14480 and
having an area of 4087 meters squared (“the Ra property’). The parties also agree that
there was a variation to the Agreement in August 201% and that the amount af $10,000,
from monies already paid by the Plaintiff under the Agreement and held by their
solicitors, Neel Shivam Lawvers (who acted for both parties in the sale). were to bt
released to the Defendants in accordance with the variation. The other fact not in dispute
i that on 4 July 2022 the Defendants sent an eviction notice to the PlaintilT's parents wha

were then living on the Ra property (and still are).

The Agreement is central to the dispute. [t is necessary 1o set out the key terms,

Sale & Purchase Agreement

The Agreement was executed on 21 May 2018, The Defendants are the owners of the
Crown Lease on the Ra property and agreed to sell it to the Plaintiff for the amount of
401,000, The sum of $8,000 was required to be deposited with the solicitors, Neel Shivam
Lawvers, upon execution of the Agreement. The sum of $500 per month was required Lo
be paid to the solicitors until the purchase price was paid in full. The settlement date was

stipulated a1 clause 4.01 as:

The date of seitfement shall be within 14 {fourteen) days upan fulfillmest of
fhe 2.0 and 23.00 clauses or any other date as mutually agreed by the

arties in owriting.

Clause 2.01 provided that the Plaintiff was to pay the amount of 340,000, Clause 23.01

stipuated *Special Conditions”, being the satisfaction of six conditions being:

a) Subject to the consent of the Crown Lease and.
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bl Subject jo the portion of the land was to be subdivided befove the
settlement date! and

e Subject to the portion of the land maintained by the Vendory as shown

in the annexure ‘A’ on which Temple is constructed,; and

d) Both the parties agree that the Purchaser will purchase the whole of
the portion of the land comprising (#087m’), and post settlement the
portion of the lumd as per annexure "A', having an area of b acre will

be maintained by the Vendors ar their cost; and

el That the Vendors will be liable for all legal and other cost arising fo

mainiain the poartion of the land mentioned in clause "d" above. crned

) The Vendors consent the Purchaser to profect bis inlerests by filing a
Caveat on the subject property on‘afier the execution of this

Agreement against the tite of the said properiy consisting first charse.

171 Clause 5.0 deals with possession of the Ra property while payments are being made by

the Plaintifl. The clause reads:

500, The vacani possession of the property will be given to the Purchaser upon

execution of thiv Agrecnent;

502 The Prrchaser will be entitled to all income gemerated from the said properiy
excluding the area maintained by the Vendors with the existing dwelling on if

upan execution of this Agreemeny;

$03  The Vendors will maintain the possession of % aere of land on which the Temple

ix-constrieied omn

5.”"‘ T.llﬂ.' Frﬁﬂﬂlﬂrﬂ' 'Hljhl ﬂ'.llﬂ'fir i “'F.rI ,rjh' rg_-;pun,-:i'h,f{-'l,ﬁ'?r QTR F’E{h’mfﬂﬂﬁ' l-";lr TP Firfes,

electricity and water charges paid up o the date af possession,

[8] Clause 6.01 () provides that the * Vendors will subdivide the property ax agreed by the
parties fy'before the date of settlement
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[12]

[13]

[14]

The Plaintiff took possession after the execution of the Agreement in May 2018. As per
the Agreement, the Defendants were responsible for subdividing the land where the

Temple is situated.

(n 26 August 2019, a variation was made (0 the Agreement and signed by the parties.
They agreed to allow the Defendants to use $10,000 from the monies already deposited
by the Plaintiff with MNeel Shivam Lawyers. The monies were to be used by the
Defendants ‘fowards subdivision of the said property as mentioned In the Sales and

Purchase Agreement .

In 2022, the Plaintiff sought to finalize the Agreement and have the Ra property
transterred to him. The Defendants resisted this, instead purporting to repudiate the
Agreement. As a result, the Plaintiff filed the present proceedings in August 2022,

The proceedings

The Plaintiff filed a Writ of Summons on 12 August 2022, He pleads that there has been
a breach of the Agreement. The Plaintift also pleads that he has made improvements to
the Ra Propenty and claims $102,205 by way ol unjust enrichment, The Plaintiff seeks an
order of specific performance against the Defendant in respect to their ohligations under
the Agreement and/or that the Delendants pay damages for the amount already paid by

the Plaintift plus interest and costs.

The Defendants filed their Defense on 9 November 2022, The Defendants plead, at
paragraph |7, that the PlaintifT is trespassing on the Ra property in the absence of consent
from the Director of Lands. The Defendants seck, by way of a Counterclaim, the amount
ol $21,450 for rents illegally collected by the Plaintiff for flat one of $150 per month and
for Nat two at $400 per month,

Plaintiff"s evidence

The Plaintiff called three witnesses at trial, The first witness being himsell. He provided

the following evidence in Examination in Chief:
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iv.

He had lived in that area for about 15 vears prior to signing the Agreement in May
2018, Neel Shivam Lawvers acted for both parties He produced the Agreement
|PE1]".

It was a term of the Agreement that a portion of the Ra property would be retained
by the Defendants where a Temple is situated us the Defendants wished 1o donate

the Temple.

He agreed to the 2019 variation, releasing $10,000 1o the Defendants, so that they
could organize the subdivision of the land where the Temple is situated [PEZ].

The Plaintifl described the Ra property and produced & copy of Crown Lease 14480
IPE3}:. He explained:

& There is one mein house where his family has moved into.

s There is the area where the Temple is situated.

s There are two other smaller houses, both occupied when he ook possession

in 2018. One dwelling is occupied by an elderly couple and the other isa
two bedroom house which was occupied by tenants who paid a rental of
£150/month.

The Plaintiff's family moved into the house and began collecting the rental of
$150/month in line with the Agreement. The main house that the family moved into
was small with three bedrooms. [t was not in good condition as Cyclone Winston
had caused damage to the house and there had been no one living in the house for
& while before they purchased the Ra property. He arranged, through his father, to
renovate and enlarge the house. A number of receipts and invoices were produced
in evidence in respect 1o the renovation costs, The Plaintiff put together an
itemization of these costs which amounted to $76,051.50 cents [PE9]. The receipts

were from hardware stores, a company that hired out a digger and the business that

I PE = Plainti i1 Exliibie.
! The Defendants ar the registered proprictors. The Plaintill lodged n caveat on the Crown Lease on 28 June 2022
shorily before commencing these procosdings,
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undertook the construction in the amount of $68,000,00. The Plaintiff also produced
an invoice Tor electrical work of $3.950 [PEL0-13). The period during which the
costs were incurred was from 2018 to 2022, The invoices were made out to “Subra

Mani’, the Plaintiff's father, but the Plaintiff stated that he paid these costs.

The Plaintiff stated that the renovations included extending the kitchen and
bedrooms, building an extra bedroom, building a master bedroom, a bigger port, a
two-car garsge and grading the land,

The Plaintiff also produced invoices for payments made to Neel Shivam Lawyers,
being the solicitor's costs in 2018 for the Agreement and an invoice dated |3 July

2018 for $218 *heing payment for consent fee 7 [PES],

Finally, by way of payments, the Plaintiff provided a stalement of account from
Meel Shivam Lawyers from about August 2022, itemizing the payments made by
the Plaintiff under the Agreement [PET].® The total amount paid by the Mamufl
being $28,700 from 21 May 2018 to April 20227

The Plaintifl sates that following the refease of $10.000 1o the Defendants to
subdivide the land around the Temple, the Plaintiff had been waiting for the
subdivision to happen, After scveral vears of waiting without any action by the
Defendants, he contacted Neel Shivam Lawyers to request that the solicitors ask the
Defendants to make arrangements to finalize setitlement of the Crown Lease. He
was advised that the Defendants were not prepared to do so. The reason being that
the Plaintifla wedding in 2022 had taken place during a religious period which
appears 1o have offended the Defendants. The Plaintiff, therefore, instructed
Capital Law to send a notice to the Defendants demanding that the Agreement is
settled, The Notice, dated 24 June 2022, reads [PEA]:

6 We have heen advised and verily believe that our Clemt has indicated
his willingness to seile the ransaction by paving the balance and

remainder sum owed to vou weder the Agreement, although yvou have

TThis description is recorded on the invoice,

41 note that the Plainti T kept up with his payments through 2018 1o 2009 missing only the odd payment { December
2019, February 20207, He missed poyments in July, August & November 2021, and then February and March 2022,
His Tnst pyment according to the Statement (which has o balance date of 16 August 2022) was an | Apeil 2022,

* The tota] amoant that should ave been paid by the Plaintiff up to June 2022 {when the parties fell out), including
the deposit of $8.000, is 532,00 He was in arrears (o the amount of 53,30
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fuiled and'or neglected to attend 1o all the necessary requdrements
and prevequisites o seifle the iransaction as agreed,

e Client is willing and able to pay the balance and remainder sum

e |

owed under the Agreement o seitle the fransaciion.

& In view of the aforementioned, we DEMAND that yvou immediately
attend 1o perform the following obligations under the Agreement
witheur further delay:

(il Attend fo the subdivision of the subjecr land puwrsuant o the
Agreement and the Variation of Sale and Purchase Agreement
duied 26 August 2009, i(the Variation);

il Attend to execute all the necessary consent o assign and'or

irinster documents as and when reguired;

(i) Attend to provide our Client with a clear fitle of the portion of
land, which he is eniitled to purswanit to the Agreement,

fivi  dtrend fo serlement al the office of the Register Titles affice:

x.  The Motice was delivered to the Defendants on 25 June 2022 in Rakiraki.®

xi.  The Defendants responded with a lexter from their own solicitor, Law Parmendra,
dated 4 July 2022 [PES]. The letter was addressed to the Plaintiff's father (Mr
Subarmani ) and purported to be an *Eviction Notice ', Mr. Subarmani was informed
that his occupation of the Ra property was illegal and the solicitors demanded that

he deliver vacant position by 5 August 2022,

xfi. The Eviction Notice caused the Plaintiff to initiate the presemt proceedings, He
obtained an intetim injunction from the Court on 18 November 2022 restraining the
Defendants from seeking vacant possession and from selling or transferring the Ra

property [PE6].

* The Defendants signed acknowledgment of the same on the Notice,
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xiii. The Plaintif stated that the Defendants have resided in New Zealand but have

returned to Fiji from time to time and were aware of the renovations. Further, the
Defendant’s son lived next door and neither the Defendants nor their son, who had

Power of Attomey for his parents, stopped them from undertaking the renovations.

The Plaintiff provided the following evidence in cross-examination:

iv.

LTS

Vit

He moved to Suva in 2012 to teach and was living in Suva when he purchased the
Ra property in 2018, He moved to Canada in November 2022,
While he did not. at any time, live in the Ra property permanently, he stayed there

during his holidays from work.

It was pointed out that he had pleaded, in his Statement of Claim. that he had paid
$26,200 towards the purchase price of the Ra property. This figure was also
contained in the Notice sent by Capital Law to the Defendants on 24 June 2024,
This figure was not the same as contained in the Statement from Neel Shivam
Lawyers from Auvgust 2022 of $28,700.

He rejected the assertion that the elderly couple that lived in one of the houses paid
rental of $400/month.

He accepted that the receipts that he produced were, in fact, tax invoices and nol
invoices for monies paid. He did not have any evidence to show that payments had

been made.

He accepted that the Eviction Notice of 4 July 2022 was to his father and not

himself.
He collected the rental from the paying tenant by way of direct payment transfer 1o

his accounts. He received these wp until 2022 when the Defendants refused to settle.

He has used part of these rental monies for the renovations to the main house.
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viii. He authorized his father to live on the Ra property. He accepted that he did not

obtain consent from the Defendants for his father to live on the property. He also

accepted he has no evidence of any consent from the Director of Lands,

In re-examination, the PlaintifT stated:

k.

iv.

i

He stated that the amount contained in the Statement from Neel Shivam Lawyers,
re the payments he had made towards the purchase price, was the correct amount

paid and not the figure contgined in his Statement of Claim,

He stated that he was ready and willing in 2022 to settle and pay the outstanding
amount of the purchase price upon the Defendants complying with their obligations
as per paragraph 8 of his lawyer's letter of 24 June 2021

He had relied on Neel Shivam Lawvers 10 organize the paperwork and ensure that
the proper consents had been arranged, including the consent from the Director of
Lands.

Although he did not have the receipts for the payments made, he confirmed that he

did pay for all the renovations that were undertaken,

The amount of $150 per month rental that he collected from the tenant on the Ra

property amounted to about $7.200.

His father is still residing on the Ra property.

The second witness for the Plaintifl was Mr. Subramani, the PlaintifT's father. He is 64
vears old, He lives at the Ra property in Rakiraki which he moved into in 2018. His

evidence was as Tollows:

He confirmed many of the details provided by the Plaintiff. He stated that the

house was not in a good condition when he moved n.

He confirmed the fact of the renavations to the property, stating that he organized
these for the Plaintiff. He buiit a bigger porch ie 20 x 20, as well as a master
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bedroom for his son, a separate washroom and he tiled the porch, sitting room and
kitchen, He organized for hot and cold water, built cabinets in all the reoms,
extended a room and also built a porch for one of the other houses in the
compound, He also painted the roofs and walls. He organized for the gradings
because of land sliding.

He said that his son paid for the renovations and the amount paid was somewhere
hetween 576,000 to $78.000. He said that there are now four bedrooms and three

bathrooms in the house.

In cross-examination he confirmed that his son had been staying in Suva but that he came

for short periods during holidays and weekends to stay at the house in Rakiraki. He said

that he did not seek consent from the Defendants to stay on the property and that his son

mave him consent,

The third witness for the Plaintiff was Mr Rakesh Kumar. He lives in the same village as
the Plaintiff and the Defendants. He has known the Plaintiff for more than 20 years. He

stated in examination-in-chief:

The Defendants previously owned the Ra property.

When the Plaintiff purchased the Ra property. the house they moved into on the
property was old and small. The Plaintiff organized renovations that made the

house larger, including a garage and three bathrooms,

He was involved in the renovations as one of the carpenters. He was paid by the
contractor that did the work. He stated the house is now very different from when
the property was purchased in 2018, He also confirmed that the Plaintiff has paid

for the renovations.

In cross-examination he stated that the Defendants were living in New Zealand from 2018

when the house was purchased but stated that the Defendant’s” son was living in Rakiraki.

The Plaintiif was living in Suva whilst his family were living on the Ra property.

Defendant’s Evidence
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The first-named Defendant. Prameshwar Kumar, gave evidence. His examination-in-

chief was as follows:

ii.

1.

He has been residing in New Zealand since he migrated there in 2007, He is
currently 58 vears old and self-employed. He owns three trucks and a digger and
supplies metal, which he started four to five months ago, Previously he was an

excavator deiver.

He and his wife purchased the Ra property in 2006, There are five houses on the
property. There is a Temple, a house occupied by an elderly couple, 2 house which
was a rental property. & house on top of the hill, and the main big house where the
Defendants had been living.

When he purchased the property in 2006 his solicitor, D Kumar, told him that the
electricity from the main house to the top house needed 1o be separated belore he
sold the property. He stated that there was separate power to the Temple and to the

elderly couple’s house.

The Plaintiff was known to him before the Agreement was executed. The Plaintiff
was a neighbour, The Plaintiff approached him to buy the house. The Plaintiff had
some difficulty securing 2 loan from the bank because there was no engineers
certification for the main house. Eventually the Plaintiff suggested that he pay a
deposit and make monthly payments of $500 until the purchase price of forty
thousand dollars was paid. The Defendants agreed to this and an Agreement was
executed in May 2018, Mr Kumar was led through the Agreement. With regpect
lo possession at clause 5.0 he stated that he ugreed to this because the Plaintiff had
a house on the hill and he thought it would be mare convenient for them to live in
the main house without having to walk up the hill. He did not know that other people
{being the PlaimifTs parents) were living in the property and was nol informed of
this by the PlaintitT.

There was & variation in 2019 with respect to subdivision, He received $ 10,004 for
the variation. He used $7,000 to separate the power lines from the main house and
intended to subdivide the property. The power lines were separated in 2020,
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vi. In or about 2021, the Plaintiff's father came and saw him when he was separating
the power lines and told him that he (namely the Plaintifi"s father) owned the
property. The Defendant reminded the father that it was in fact the Defendants that
still owned the property,

vii. He stated that after the power lines were separated he waited for the PlaintitT w
complete payments and kept asking the Plaintiff every time Mr Kumar came to Fiji
how the payments were going. The Plaintiff stated that they were nearly there and
when he came to Fiji in 2022 he followed the matter up. He found out at this time
that the Plaintiff had got married and was intending to travel 1o Canada to live. He
phoned the Plaintiff and asked to have o meeting at the lawyer's office, He asked
why the Plaintiff was behind and suggested that the PlaintilT live in one house and
that the rest of the property be separated rather than the PlaintilT purchase all of the
Ra property. The Plaintiff declined this. The Defendant then went back 1o Rakiraki
fior o wedding for his niece and whilst there received the Notice from Capital Law
dated 24 June 2022 demanding settlement. He stated that at that time the payments
made toward the purchase price was only $26,200 whereas it should have been
$32.500. He, therefore, organized with his solicitor w send an eviction notice Lo
the Plaintiff's father.”

viii, He stated that in 2022 he spoke to the tenant in the rental property and organized a
tenancy agreement with him. He also made arrangements with the tenant to make
his paymenis to the Defendants from then onwards. He stated that the tenant moved
out of the property in early 2024 and that the PlaintifTs father put a padlock on the
tenant’s house — Mr Kumar reported this to the police; the police declined to become

invalved in what they considered to be a civil dispute.

ix,  Mr Kumar stated that the alleged amount of $68.000 for the costs of renovating the
main house is excessive and that he himself had done renovations on another
property which only cost $17.000. Mr Kumar stated that he has not been inside the
main house but has been to the compound 1o pray a1 the Temple and from what he
could see the condition of the house was pretty much the same as when he sold it

in 2018, except there was an exira bedroom and a camport.

T Iy fact. the Plaintiff had made payments of 328,700 and the amaount that should bave bieen paid was $32,000,
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.

He was not aware of the renovations when they were being undertaken and his son

did not inform him of this.

With respect 1o the Defendants counterclaim. the $150 penains 1o the rental
property whereas the $400 sought is for rental for the main house that has been
occupied by the Plaintiff's family.

In eross-examination. Mr. Kumar stated:

i

iii.

v,

¥,

He did not know how much the Plaintiff had paid toward the purchase price by 2022
but noted that the figure of $26,200 was mentioned in the Notice of 24 June 2022,
He was adamant however that the Plaintiff was behind on payments as the figure
should have then been $32,500.

He accepted that there was nothing in the Agreement that stopped the Plaintiff from
authorizing other family members to stay in the Ra property. As such, he accepted
that he did not have any basis 1o evict the Plaintiff's father.

There was discussion of the events in 2022, 1t appears that Mr. Kumar accepts that
the PlaintilT had stated to him in 2022 that he wished to pay the rest of the amount
outstanding on the purchase price of $40,00d. Mr Kumar stated that he was
agreeable to this but the money was not in the solicitors account so the Plaintiff

could not go ahead.

He said that he has never signed a consent regarding the transfer to the Plaintiff and
accepted that the variation of the Agreement pertained only to the subdivision,
Nevertheless, he was adamant that the separation of the power lines was part of the

subdivision process.

Mr. Kumar stated that since he has been collecting rent from the tenant in June

2022, he has only received two payments and then they were stopped by the fenant.

His son does not live next door but his brother lives in the property which is owned

by Mr. Kumar next Lo the Ra property.
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Vii.

viil.

.

i

Mr. Kumar normally visits Fiji either once or twice a year for rituals and would
usually stay in Rakiraki as he has properties there. He did not come to Fiji after
COVID for a while,

He was not aware of the renovations although would come to the Temple on the

property but did not see the renovations.

He did not ask the Plaintiff to stop the renovations as he was not aware of it but
accepted that the Agreement did not prevent the Plaintiff from doing renovations
before the Plaintiff paid the $40,000.00,

He was unable to say whether the property was worth more because of the

renovations and stated that he would need a valuation to know,

He was asked about the figure of $400 for s value for the rent of the house. He said

that he has another property in the area which he receives rental of $500 a month,

He accepted he did not seek the consent of the Director of Lands Lo rent out the 2
hedroom house and accepted that he had been illegally renting that house.

In re-examination, Mr Kumar stated:

ik

i,

The Agreement did not expressly state that the Plaintiff could authorize someone

else to stay on the Ra property other than the Plaintiff.

He was never informed by Neel Shivam Lawyers to sign any consent for the
transfer of the Ra property.

If the Plaintiffs were able to pay 568,000 for renovations why could they not pay
the $40,000.00 for the purchase of the house. It was evident that Mr kumar was put
aut by this as well as the statement from the Plaintif™s father in 2021 that the father
owned the Ra property.

He stated that it the Plaintill wished to buy his property then he will sell but he will

check the amount that the Ra property is currently valued at.
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He was referred 1o the Meel Shivam Lawyers Statement from August 2022 and
confirmed that there were no payments made by the Plaintillin February and March
2022 and, therefore, the Plaintiff was at Jeast two months behind.

He did not go back to Fiji after Covid until 2021,

[24] | had an opportunity to ¢larily some matters with Mr Kumar. He stated:

iii.

With respect to the variation and release of $10,000 for the subdivision of the
Temple, he accepted that the separation of the power lines had no relevance to the
subdivision of the Temple. The Temple had its own power supply. The reason for
the separation of the power lines arose hecause of the comversation he had from [
Kumar in 2006 and the need to separate the power lines before selling the property
1o the Plamntifl.

He contacted Neel Shivam Lawyers from time to time to check whether the
pavments of $500 a month were up to date, He was advised at times that the Plaintiff
was behind and he chased this up with the Plaintiff.

He confirmed the events in June 2022 beginning with the meeting and the fact that
the Plaintif"s proposal was rejected and there followed the Notice of 24 June 2022.
He advised that this shook him causing him to not want to proceed with the sale
and therefore contacting his lawyer to issue the eviction notice, He believes that the
Motice from 24 June could have impacted on his ability to leave Fiji and that his
wifie was emotional as was, by the sounds ol it, Mr Kumar. This event appears Lo
have caused &# breakdown in the relationship with the Plaintiff as up until this point
the Defendants intended to go ahead with the sale, It was about this time that Mr

K umar decided he did nor wish 1o do so.

iv. Mr Kumar confirmed that he would he prepared to continue with the sale of the
property o the Plaintifl for the amount of 340,000 if he had not incurred the cost
of this litigation.

Decision
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128]

[27]

[28]

[29]

The Plaintiff seeks orders of specific performance compelling the Defendants o fulfill
their obligations under the Agreement and arrange for the transter of the Ra property to
the Plaintiff. In the altemmative, the Plaintiff seeks compensation in the amount of
$102.205.00 for unjust enrichment as well as reimbursement of the monies already paid
{being $28.700) toward the purchase price.

The Defendants argue that the Agreement is illegal. They argue that the requisite consents
have not been obtained under s 13 of the State Lands Act 1945 (for the transfer of the
Crown Lease to the Plaintiffy and under ss 3 and 4 of the Subdivision of Land Act 1937
{ for the subdivision of the land where the Temple is situated). The Defendants argue that
the PlaintifT is not entitled to special or general damages. The Defendant’s therefore
contend that the Plaintiffs possession is illegal and they counterclaim for the lost rental

in the amount of 52 1.4350.04,

The issues in this proceeding are:

Whether the Agreement is null and void in light of the failure by the parties to

arrange for the consent of the Director of Lands under s 13 of the State Lands Act?

i, If the Agreement is illegal, is the PlaintifT entitled to damages for unjust

enrichment for the improvements made 1o the main house on the Ra property?

iii.  Are the Defendant’s entitled to compensation for lost rental while the Plaintift has

been in possession of the Ra property”

Section 13 - consent of the Director of Lands

There is no dispute by the partes that the Director of Lands consent was required under s
13 of the State Lands Act us the property in guestion is a Crown Lease. Indeed, the
Agreement expressly requires the consent. The question is what, if any. effect does the

furi lure 1o arrange for the consent have on the Agreement and these proceedings.

Section 13( 1) reads:
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Whenever in any lease under this Act there has been inseried the

Solloawing elavse:-

“This lease is a protected lease under the provisions of the Crown
Lands Act"

thereinafter called a protected lease) 1t shall not be lawful for the lessee
thereof fo alienate or deal with the land comprised in the lease af any
part thereaf, whether by sale, transfer or sublease or in any ather
wiarmer whatsoever, nor to morigage, charge or pledge the same,
withaut the written consent of the Direcior of Lands first had amnd
obtained, mor, except af the suil or with the writien consent of the
Director of Lands, shall any such lease be dealt with by any court of
Law or under the process of amy court af law, nor, without such consent
as aforesaid, shall the Registrar of Titles register any caveal affecting

suich fease.

Any sale, transfer, sublease, assignment, mortgage or other alienation or dealing
affected withowt such consent shall be nall and void.

[30]  The requirement for the consent of the Director of Lands under s 13, and the equivalent
requirement from the i Taukei Land Trust Board under 5 12 of the iTaukei Land Trust Act
1940}, have heen the subject of considerable judicial discussion over the years. A helpful
summary of the principles that have heen established is provided in the relatively recent
Supreme Courl decision of Inspired Destinations (INC) Limited v Graham and others
[2022] FISC 50 (28 October 2022), The Supreme Count was considering the consent
tequired under s 12 of the iTaukei Land Trust Act. In that case, the purchaser had entered
into a formal agreement with the vendor to purchase a resort that was situated on leased
iTaukei land. A second agreement between the parties provided for the purchaser to
manage the resort pending completion of the sale. The first agreement required the
purchaser to obtain the iTaukei Land Trust Board's consent 1o the trgnsfer as soon as
reasonably practical. The purchaser failed to take any steps to obtain the consent and the
vendor cancelled the agreement, retaining the deposits paid of $900,000. It was in this
context that the plaintif-purchaser relied on & 12 to argue that the agreement was unlawitul

and it should receive the rewurn of its deposits, The High Court accepted the argument.
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However, the Court of Appeal set aside the High Court’s decision. The matter went on
appeal to the Supreme Court, which upheld the Count of Appeal’s decision but, as Keith
I noted®, “by a very different route ' I is worthwhile setting out Keith I's discussion of
the principles is some detail. Keith J stated:""

[43] Three preliminary poinis. There are three preliminary poinis [wish to make.
The first focuses on the Purchaser's case af the trial, 1 have no doubi that it
was flawed. The mere fact that the consem of the Bourd 1o the transfer had
o been obtained could not on its own have rendered the ransfer unlawfil.
As the Privy Council said in Chalmers v Pardoe [1 p63] | WLR 677, a
decision of the Privy Council on appeal from the Court of Appeal of Fiji:

i woudd be an absurdity fo sav that a mere ggreement fo deal
with land would contravene Section 12, for there must necessarily
be some prior agreement in all such cases, Otherwise there

wordd he nothing for which to seek the Board's consent.”

I any event, it is important to remember that ihe agreement did
mot provide for the transfer of the lease fo take effect om the
siening of the agreement.  The iransfer of the lease would omly
fake effect on the Settlement Date by when the balance exf the
pirchase price had to be paid. Clause 4.1(a) of the agreement
contemplated that the Board s consenl to the irangfer would have
been obiained by then becanse atherwise the wangfer would have
been unlawiil, In other words, the fransfer wonld only have been
wniawfil i it took effect on the Settlement Date without the
Board v consent having been obtained, In Kulamma v Manadan
[1968] AC 1062, the Privy Council said that the parties “should
be presumed to contemplate o legal course of proceeding rather
than an illegal fanef”. Since it was never contemplated that the
transfer of the lease would take effect without the Board's
consent, there was no guestion of the proposed transfer being

® Keith § provided the main decision for the Supreme Courl.
* AL (B0,
I Foormodes niol ineladed.
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(43}

uniuwfud simply becawse the Board's consent fo the fransfer had
not been obtained earfier. That is the effect of a series of cases
including the decision of the Couri of Appeal in Jai Kissin Singh
v Sumingra (1970) 16 FLR 163, the decision of the Court af
Appeal in [} 8 Waite (Overseas) Lid v Wallath (1972) 18 FLR
{41, and the decision of the Supreme Court In Reggierp v
Kashiwa [1998] FJSC 8

Secondly, the trial fudee thought thal “the primary responsibiline” for applying
in the Board for s consent fo the transfer of the lease lay with the Vendor.
That was despite clause 4. /{a) of the agreement which provided that it was for
the Purchaver to obtain the Board's consent.  The judge came io the view he
did becanse section 12 said that it was unlawfill for the lessee io deal with the
lund withous the Board's consent. Indeed, that was one of the reasons which
led Gould VP in Waite to concluee that it was for the transferor (o obtain the
Board s consen, | do not agree. Secilen 11 was focusing on the consequences
of an alienation of. or dealing with, land withouw the Board s consent: it would
render the transfer wnlawful.  Since it was the lessee who was alienating or
dealing with the land, it was inevitable thai section 12 would he drafied in such
g way as io make the lessee s alfemation or dealing with the land wnlawful.
Section 12 wax not purporting to lay down who showld apply for that consent.
If the parties wanted fo provide for whe was to apply far consem, Hhal was
entively up 1o them. In this case, they decided 1o do that by agreeing in clause
4.2fa) of the agreement that it was the Purchaser whe had to apply for the

Haard s consenr,

Having sald that, who had the responsibility for applying for the Board's
consent was, in my respectful opinion, irrelevant to whether there had been
an alienation of, or dealing with, the land within the meaning of section 12.
Whoever had the responsibility of applying for the Board’s consent, the
critical issue was whether there had been an allenation of, or dealing with,
the land which came within section 12, If there frad not been, the guestion
of the Board's consent fell away: the Board's consenl was not required. If
there had been, the Board's consemt was reguired, whoever had ihe
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respansihility for applving for it. Whe had the responsibility for applying for
the Board's consent was highly refevant to whether the Purchaser had been
in breach of the agreement, but not to whether there had been an alignation
of, or dealing with, the land within the meaning of section {2,

[46] Thirdly, section 12 did not seek to identify what might consfituie an
alienation of, or dealing with, the land which wonld trigger the reguirement
to obiain the Board’s consent. However, it was intended fo cover the many
forms which such an alienation of, or dealing with, the land can 1ake by
saying that it would be unlawful whether the alienation af, or dealing with,
the land was “by sale, transfer or sublease or in amy other mamner
whatsoever”, The Court of Appeal did not think that the words “or in any
other manner whatsoever” added anything. They referred to the eiusdent
generis rule, namely that when a list of specific ftems belonging o the same
cluss is followed by general words, the geneval words are to be freated as
confined to other items of the same class. That led the Court of Appeal to
ask whether the agreement in this case could be categorized as a sale, transfer
or sub-dease. That was the wrong approach. Tt gives no effect to the words
“or in any other manner whatsoever”. The application aof the efusdem
generis rule (o these words merefy fimits the alienation af, or dealing with,
the fand contemplated by section 12 to any other forms of alienating or
dealing with land. As we shall see, the courts have often considered whether
particular arrangements other than a sale, transfer or sublease of land
amount to the sort af alienation of, or dealing with, land costemplated by
section 12. If the Court of Appeal’s approach were correct, the approach of
thase courts (which include the Privy Council and the Supreme Court af Fiji)

would have been wrong. '

[31] Keith J proceeded to identify the issue for consideration in that case, noting at [47]:

What was pendered unlawfud? The issue om whick both the High Court and

the Cowrt of Appeal focused iheir altenfion was on one particular feature of

the agreement — namely whether the necess whtich the Purchaser had fo the

84y erphasi=
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resori during the Interim Period, coupled with the payment by the
Purchaser of the deposits, amounted to an alienation or dealing with the
lfand for which the Board's consent was required. Buf there was, I think,
anoither issue which arose. Let us assume that the reial judge had been right
o hold that these things had amounted to an alienation of, or dealing with,
the Iand for which the Board’s consent had been required. What shoufd
the effect of that conclusion be? In other words, what was it that this
allenation or dealing with the land should render unfawful? The whole of
the agreement, or just that part of the agreement which related io the things
for wihich the Board's consent had been reguired? So far as | can tell, ihar
ixse was mever addvessed, The trial judge just assumed thar it rendered the
whole of the agreement unlawfid. [t ix @ poini which | would have had to
return to if § had agreed with the trial fudge s conclusion thar there had been
an alienation of o dealing with, the land for which the Board 's consent had

been required '~

[32] Keith J determined:

{44}

{#9]

The nature of a ficence. Against this hackground, | rn lo the access which
the Purchaser was wiven to the resovt in the Imerim Period, thar being one of
the two trings which the Purchaser now savs, and which the fudge found,
consiifited an alienation of, or dealing with, the land for which the Board s
comsent was reguired. Such aceess tn faw amownts 1o the grant of a licence,
At the risk of being accused of gofng bock o first principles, I want 1o say
something about the nature of a licence. There i in Fiji no general right o
g0 onfo someone elve 's land. You need the owner of the land s permission 1o
dor that, Otherwise, you would be commirting the tort of trespass. {f you get
the owner's permission fo go onto their land, you are sald 10 have heen
gramted a licence to do that. A licence legitimises what woded otherwize be a

frerspass,

The effect of the grant of a licence: geaerally, In legal orthodaxy a licence

which merely entities someone fo go onto someone else’s land does mof

1= Wiy crmphasis.

Page 21 of 31



create any proprictary interest in the land  Obvious examples are the
postinan oF the window-cleaner, whe hove permission fo go onto Someone s
land to deltver letters or clean thelr windows. No-ene would say thar they
have acquired an interest in land of the ype cantemplated by section 12, Af
the other end of the spectrum, there Is the case af someone who is allowed
onto someone efse’s land to build houses there.  Thar was the position in
of Appeal), Logessa v Pachamea fT980] FUA 2 (Court of Appeal) and Bam
Swany Adi Narayan v I Wadi [ 1998 FJSC 3 {the Supreme Court). The

Privy Couneil tn Chalmers held that sueh a ficence was close to a lease, but
it was af the very least a dealing with the land within the meaning of section
12, The licence in the present case falls beiween these fwe exfremes, and ax

the Privy Council said in Kplgmma:

the term licence covers the whole range between one
which confers such extensive rights over the land as aimost io
amouni io a lease and one which merely confers permission o
eriter without fiahility to an aciion for (respass: the guestion is
where, an the scale, the rights conferred by the fagrecment in

guestion] are o be found.”

The fact of the matter s, as the Provy Council made clear in
Kulagmma, merely because an agreement can amounl 1o 4
licerce, it is not necessarily to be deseribed as a dealing in land.

It afl depends on a proper analysis of the agrecmeni in guestion,

[56) I have looked ar all the coses referred o in the parties ' writfen submissions
to see if any of them lay down any principles for determining on which siide
of the dividing line a particular transaction falls, or if the facts of any af
them are so close fo the present case that the conclusion in that case is a
guide to the right conclusion in the present case. I have not found one
where the facts are sufficiently close to the present case fo be a helpful
guide, but it is plain that a licence of a purely contractual and persenal

nature is very likely not to amount to a dealing in land. For that reason. in
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[33]

Kulamma iiself, the grant of a licence to farm land cowld not be said 1o be a
dealing in land. Nor could a purely personal right arising from promissory
or equitable estoppel, whereby o separated de facto wife was entitied ax
againgd her de facto hushand fo live permanently on land: see Maharai v
Chand [1986] AC 898,

[31] The effect of the gramt of the ligence in this case. Having considered carefully

the terms of the agreement in this case, I have concluded that it did not
amount to an alienation of, or dealing with, land within the meaning of
section 12, The agreement was, of course, for the transfer of the lease, but
since the transfer was not going fo fuke effect until the consent of the Board
had been obrained, the fuct that the agreement was for the transfer of the
fease did not render the agreement unlawful, .

The principles | have gleaned from the above passages are as follows:

Parlics may enter into a written agreement to sell a crown lease or an iTauked
lease without having already obtained the requisite consent. However, the
agreement should make provision for obtaining the requisite consent before the
property is transferred. Ideally, the terms of the agreement cught to set out which
party has the responsibility of making the application for consent and identify

when that application is o be made,

The critical question, in the event that the requisite consent has not been obtained,
is whether there had been an alicnation of or dealing with the land that comes

within the relevant provision. "

Whether o not there was an illegal alienation of or a dealing with the land will
turn on the facts of esch case and, in large measure, the terms of the written
agreement, Mere access (o or possession ol the land may not amount 1o an illegal
alienation of or a dealing with the land. For example, a licence to farm land was

not considered a dealing with the land'® yet being allowed on the land to build

"1 Being 5 13 of the Simte Land Act or 3 12 of the iTaukei Land Trust Act
WA i Klammemer v Mepradar [19608] AC 162,
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[34]

[35]

houses was not permitted as it was considered Lo be akin 1o a lease™, In Mspired
Destinations (INC) Lid access to the land o run the existing resort was
considered by the Supreme Court not to be an illegal alienation of or a dealing
with the land under 5 | 2.

iv. Keith J raised a further issue. Where a particular use of the land. or term of the
agreement, constitutes an illegal alienation of or a dealing with the land. this may
not of itself invalidate the whole agreement but may render only part of it invalid.
The Supreme Court did not elaborate on the matter as the question did not arise

in that case.

Turning to the present case. Provision was made in the Agreement of 21 May 2018 for
the requisite consent to be obtained - although, the wording in the Agreement could have
been better. The provision is found at clause 23.01 a) which reads *Suhject o the consent
of Crown Lease’. This purports to be the requirement to obtain the consent of the Director
of Lands under s 13 of the State Lands Act. As per clause 4.01 the consent was required
o be obtained before scttlement but other than that the Agresment does not stipulate
which party is responsible for making the application’® or provide a timeframe for

compliance — except as stated it must be effected belore settlement.

As siated, there is no dispute by the parties that the consent of the Director of Lands has
net to this day been oblained. although the Plainti Ffunderstood that Neel Shivam Lawyers
was arranging for this - he produced a receipt from Neel Shivam Lawyers dated 13 July
2018 in the amount of $218 which, according to the invoice, was for payment of the
‘vonsent fee')? Mo evidence was placed before the Court that the solicitors arranped for
the consent. That being the case, for the purposes of this proceeding, | have no evidence
that Director of Lands has consented 1o any teansfer of ownership of the Crown Lease to
the Plaintiff.

13 Acin Chalmirs v Parcloe [1963] 3 All ER. 352, fmamr Hiresaln v e Navgyan [1978] FCA 23 {(Court of
Appeal), Logessa v Pacharmma | F980] FCA 2 (Court of Appeal) and Ram Swemy Adi Naravan v Pacire Wi
[1995] FISC 5 {the Supeeme Coan ),

I8 There is an argument that clase 6,00 (b} places that responsibility on the vendor. That provision, horwaver. deals
with transactions on settlemsent not transactions. before settlement,

TPET,
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[36]

The question is whether the Agreement is null and void in light of the failure to obtain the

consent of the Director of Lands. | have decided that the Agreement is null and void. |

amn satisfied that there has been an alienation of or dealing with the land that is in

contravention of s 13 in the absence of the consent of the Director of Lands, My reasons

are these:

Clause 5.01 of the Agreement expressly provides that the Plaintiff is to be given
possession of the property upan execution of the Agreement. There was no
requirement in the Agreement for the parties to obtain the consent of the Director
of Lands before the Plaintiff was permitted to take possession. Indeed, the
Plaintiff took possession on execution in 2018, placing his parents onto the Ra
property from 2018 and also staying at the Ra property himself during his school

vasations.

Clausge 5.02 provides that the Plaintifl is entitled to all income generated from
the Ra property (with the exception of the area of the Temple) on execution of
the Agreement. The PlaintifT acted on this, collecting rental payments of §150
each month from the existing tenant from 2018 to 2022 when the Defendanits

resumed collecting such payments.

If the Agreement simply provided for the Plaintiff (o take possession prior 1o
obtaining the consent of the Director of Lands. this may not of itsell have
amounted to an illegal alienation of or dealing with the land - it did not suffice
in Jnspired Desitnations (INC) Lid (supra) or Kulamma (supra).  However, the
PlaintifTs use of the land went further than mere possession, as per clause 5.02
and the significant renovations done to the main house by the Plaintifi. By the
Plaintif's own evidence, the costs of the renovations was about 76,000, Add
ta this the fact that the Agreement provided that the Plaintiff make monthly
payments of $500 (until the purchase price was paid). The cumulative effect is
that the Plaintiff's use of the land {before any consent is obtained) is looking
very much like a lease, In Inspired Destinations (INC) Lid, Gates § stated at
[13]:

In fhaka v Prakash ABU 17 of 2015, 15 April 2016

Calanching J in an enlorgement of time application in the
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Court af Appeal held the making of pavmenis pursiant io the
vehedule in the Sales and Purchase Agreement and the
accepiance af those payments by the Appeliant constinied o
dealing with the land by sale and reguired the prior consent
of the Board  This was a différent sitwation from the instant
case. In the present case there way only one pavment made,
an inittel deposit, and thar was in conmection with an
agreement which acknowledged the need to obiain consent
before the sale conld proceed further, This was moi a schedile
far the payment of regular sums towards the settlement of the

full purchase price as in thake,

[37] Counsel for the Plaintiff drew my stention to Kumar v Honey Drew Farms Lid & Anor
[2018] FJHC 65 (12 February 2018) on the basis that this decision suppons the Plaintiff's
case. In my view, the comments by the learned Judge in that case are, in fact, consistent

with my findings in the present case. Mackie | stated:

13, In my view, the mere signing of a Sale and Purchase Agreement by el
between fwo partles need not necesserily fall within the meaning of
“Dealing " wntil and unless it affects the rights and interest of the State (
Land (hwners in any manner, For tnstance, if such a S.P.A paves the way
Jar the would Be buver to remave  Earth, engage in Mining of Sand or
Minerals or Fossils or removal of Trees or to engage i any act that brings
detrimental resulis, before the actual sale takes place, it is such a SPA that
has to he mecessarily executed with the prior consent of the Director of
Lamiils.

19 According o the Section, whar is made mull and void is any Sale/ Transfer’
Sublease/ Assignment! Mortgage or other afienation or dealing effected
withowt such consent of the Director of Lands. For such an Invalidation
or nullification to take place, there should have been o dealing in amy
manner siated above and in the absence of such a dealing no invalidation

ar nullification can lake place.
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[401]

24 In the concurring decivion in Courts Bros, (furnishers) Ltd V Sunbeam
Transpory Lrd{1969] 15 FLR 206 (per Hutchinsen J4) held , p 21

“ .. Looking at the question free of authority | do not think thar it is. Sale,
transfer or sublease or morigage, charge or pledge. the precise words
wsed in the subsection, all appear to me 1o indicate o transaciion in which
an immediate interest in the land is created in the other person to the
iransaction. The words "in any other manrer whatsoever™ may ceriaimy
widern the scope of the subsection to cover fransaciions that do not
necessarily foll within the particulor words used in it and so. in Chalmers
v Pardoe (19637 3 Al ER 552, the Privy Council said ihar a ficence io
occupy coupled with a giving of possession would be a dealing within the
subsection But that does not mean that something that dees nof confer
an fmmediare interest in the land falls within that word",

The remaining question is whether it may be concluded that the Agreement is wholly mull
and void or only partially s, such that parts may be severed from the Agreement. | am
satisfied, given the terms of the Agreement and the PlaintilT's use of the fand, that it is not
possible on the facts of this case 10 sever some parts of the Agreement to allow that whole

Agreement to be saved.
Unjust enrichment

Thie Plaintiff claims, in the alternative, damages for unjust enrichment in the amount of
$102,205.00" being the estimated valug of the improvements to the Ra property brought
about by the Plaintiff's renovations to the main house. The costs of the renovations
themselves being said 1o be $76,051,50,'

Sharma J set out the test to be considered for unjust enrichment in Prasad v Kumar [2024]
FIHC 577 (24 September 2024) as follows:

'E Parn 180vi) of Staement of Claim.,

" PE9
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f3.

a4,

The question that now comes fo mind is this: Is there an unjust envichment arising
herein where the Defendant has enviched himself at the expense of the claimant
[Plaintiff]?

I make reference to the case tn Manohan Aluminium Glass (Fifi) Ltd v Fong Sun
Development Lid [2018] FICA 23; ABU D018 2013 (& March 2008) Homourable
Justice Jameel, JA. in paragraph 33 defined unjust envichment as:

“Unfust envichment arives in @ sitmation in whick the defendant is enriched ai the
expense af the claimant and there I in addition a reason, mof being a, manifesiation
of consent or a wrong, why that envichment should be givern up io the claimant”
(Peter Berks, Unjust Envichment, second ed. 2005}

In Paragraph 34, Hormourable Justice Jameel, JA, goes on i prm'i'uflf.'

“The primciple of unjusi enrichment reguires firsi, that the defendanl has heen
enviched by the recelpt of a benefit, secondly thar this enrichment is ar fhe expense
of the claimant, and that the retention of the enrichment be wnjust and finally thet
there is mo defence or bar to the claim ™', (Chitty on Contracts, Val 1, para 29-018,
Sweel & Maxwell, 2004),

In paragraph 38, Honowrable Justice Jameel, JA. Refers to the case of Nationaf
Bank of New Zealand Ltd v Waitaki International Processing (NI} Ltd [1997] ]
NZLR and provide the three elements of wjust envichment, which are.

a.  Proof of enriched by receipt of a benefit.
The evidence of an oral contract upon the mutual understanding berween the
Plaintifi and the Defendant hax been establish. The Plaimiff paid the
Defendant an upfront st af 320,000, and continged with monthly instaliment
perymentts) of S0 in accesy of more than Agreed Purchase Price of vehicle
and transfer of permit of 523, (0K,

The evidence proofs and establishes that the defendant received the money(si
on the admitied Exhibit- P1 te all dree recelpis.

b.  Enrichment at the Expense af the Plaintiff
The defendant took and accepted the Agreed money for the purchase and
wransier of the vehicle and the permis LM 62 now MB 62,

Henwever, when time came for the Defendani to transfer ard filfill his promise
and ohjectives to the Plaimiff av agreed upon between them, the defendan
reneged from that and hence sold his permit fo a third pariy by the name of
Suresh Kumar instead. The same is supported and is evident by letter of 31
October 2023 semt by LTA to Sunil Kumar Esguire facilitating the search for
Mini Bus Permit MB 62,
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[42]

[43]

Evidence from the Defendant and the Plaintiff revealed thai the vehicle is still
wnder the Dejendant's name afier the Defendant's permit was placed on
vehicle and fransferred at LTA that the vehicle is now parked idle, collecting
rust, serapped and unfit for road worthiness at the backyard of the Plaintiff.

c.  Reteniion of the Benefii is unjust
The Plainiff’s evidence establishes thar the sole reason for him paying the
Defendant was for the purchase of said vehicle and tramsfer aof the
Deferdant s permit onto the Plaintifls names,

Relying on the receipts/invoices praduced by the PlaintilT it appears that the renovations
were undertaken from late 2018 ta 20222 Mr Kumar stated that he was unaware of the
renovations being done to the main house, Mr Kumar stated that he visited Fiji regularly
up to the time of the Covid pandemic in 2020 but again from 2021, He also stated that
the renovations were of a minor nature only and does not accept the figures presented by
the Plaintiff. | accept the evidence provided by the Plaintifls witnesses as being true and
reliable. | accept that extensive renovations were made to the main house, both inside

and outside, | accept that the costs of this were about $76,000, in line with the invoices.

Given the significant nature of the renovations | do not accept that Mr Kumar was
unaware of them, He visited the Ra property from time to time and | am satisfied he will
have seen the renovations himself. | am also satisfied that between his son and his brother.
who were living locally, they will have noticed the work and informed Mr Kumar of this,
As such, | am satisfied thar Mr Kumar was aware of the renovations yet did not complain

or ask the Plaintiff to desist from doing so.

That said, | am not prepared to make any orders for damages for unjust enrichment. The
pleadings and the evidence do not permit this Court to make any safe findings on the
matter. For example, while I accept that the Plaintiff made the renovations, | am also
satisfied that the Agreement did not allow for this and the Plaintiff did not obtain the
Defendant’s agreement before doing so. The Plaintiff chose of his own accord to make
the renovations, In addition, while | sccept that the Plaintiff incurred costs of about

76,000 he used monies from the rentals collected [rom the tenant on the Ra property for

some of these costs, Also, he and his family will have benefited from living rent free on

“PEEO L PELS
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[45]

[46]

147]

48]

the Ra property from 2018 to the present, Further, 1 am unable to place an amount on the

value of the improvement to the Ra propenty in the absence of a valuation.

The result is that the Plaintiff"s claim for damages for unjust enrichment fails.

Defendant’s counterclaim for loss of rentals

The premise for the Defendants counterclaim is that the Agreement is illegal {due to the
failure to abtain the consent of the Director of Lands under s 13) and thus the Plaintiff's
occupation is fllegal, On this basis, the Plaintiff was not entitled to collect the rental from
the tenant on the Ra property {of $150/month) and the Defendants have suffered a loss
from missing out on rental payments of $400/month for the main house that the Plaintiffs

family have been occupying,

The Defendants seek damages in the amount of $21,450.00.2" | am satisfied that the
Defendants cannat succeed with their counterclaim. They agreed to allow the Plaintiff
possession of the Ra property on execution of the Agreement. |t would be unconscionable
to permil them to derive a financial gain in such circumstances. They have benefited
financially in that the rentals from the tenant were used toward the renovation costs and
the main house has been significantly improved by the renovations undertaken by the
Plaintif.

Other matters

The Plaintiff has paid $28,700 toward the purchase of the Ra property. It appears that
S18.700 is still held in the Trust Account of Neel Shivam Lawyers while 510,000 was
released 1o the Defendant’s in 2019, As the Agreement (and the 2019 varistion) is null
and void. the Plaintiff is entitled to reimbursement of these monies from Neel Shivam

Lawyers and the Defendants.

There remains the issus of costs. Both parties huve been successful in part. As such, each

should bear their own Gos1s,

I Pz 33 of Stmemen of Defence.
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Orders

[49] My orders are as follows:

i, The Sale and Purchase Agreement between the parties dated 21 May 2018, for the
sale of the property known as Lot 10 on Pt of Nagalau, in the province of Ra
contained in Crown Lease No. 14480 and having an area of 4087 meters squared,

is in breach of 5 13 of the State Lands Act 1945 and, therefore. null and void.

ii.  The Plaintiff is entitled to reimbursement of the monies he has paid oward the
purchese, being the amount of $28,700. Neel Shivam Lawyers must pay the
amount of $18.700 held by it to the Plaintiff and the Defendants must pay the
amount of $10,000 to the Plaintiff. These payments must be paid within 2| days.

i, There will be no order as 1o costs,

Solicitiors:

Capital Legal for the Plainiff

MNand's Law for the Delendants
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