IN THE HIGH COURT OF FLI

AT LAUTOXA
[APPELLATE JURISDICTION]
CRIMINAL APPEAL NO. HAA 11 OF 2024
IN_THE MATTER of an Application for Leave to
Appeal out of Time.
AND IN THE MATTER of an Appeal from the
decision of the Resident Magistrate,
Magistrate’s Court of Nadi, in Cnminal Case
No. 49 of 2019,
BETWEEN: JEONG SIK CHOON
APPELLANT
AND: STATE
RESPONDENT
Counsel: Mr. Mosese Nagvaiu for the Appellant
Ms. Sheenal Swastika for the Respondent
Date of Hesring: 25 September 2024

Date of Judgment: 12 November 2024

JUDGMENT

(1] Thisis an Application made by the Applicant/Appeliant (hereinafter referred to as the
Appeltant) by way of a Notice of Mation, filed on 16 April 2024, seeking Leave to
Appeal Out of Time against the judgment delivered by the Resident Magistrate,
Magistrate’s Court of Nadi, in Criminal Case No. 49 of 2019, on 7 February 2024
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The Natice of Motion is supported by an Affidavit in Support fited by the Appeliant on
16 April 2024.

1t is revealed when perusing the Case Record of the Magistrate’s Court of Nadi that
the Appellant was charged (by way of a Charge filed on 9 January 2019) before the
Magistrate’s Court of Nadi, with the foliowing offence:

Statement of Offence {a)

ASSALLT CAUSHNG ACTUAL BODILY HARM: Contrary to Section 275 of the
Crimers Act 2009.

Particutars of Offence {b}

JEONG SIK CHOON, on the 07" day of lanuary 2019, at Nadi, in the
Western Division, assaulted TELAITE VUKI thereby occasioning her actual
bodily harm.

The Appeliant pleaded not guilty to the charge and the matter proceeded to trial.

The hearing in the matter commenced on 2 December 2021, before the Learned
Resident Magistrate, Mrs. Nirosha Kannangara. The prosecution led the evidence of 2
witnesses-the compiainant Telaite Vuki {the wife of the Appellant) and Corporal 3065
Pranll. The Medical Examination Report of the complainant and the caution interview
statement of the Appellant were tendered to Court as prosecution exhibits. The

prasecution then closed its case.

At this stage, a No Case to Answer application was made by the Appellant. By her
Rubing, dated 14 june 2022, the Learned Resident Magistrate, Mrs, Kannangara, held
that the Appeliant had a case to answer and called for his defence.

On 8 November 2022, the Appellant testified i support of his case. Thereafter, the
defence closed its case and the matter was reserved for ludgment. On the 3
subsequent dates the Appellant had not been present in Court and the judgment had

been adjourned.
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Thereafter, the Learned Resident Magistrate, Mrs. Kannangara, had left the station
and the matter came up before the Learned Resident Magistrate, Mrs. Shelyn Kiran,

it is recorded at page 99 of the Case Record as follows: “Both Counsels have no
ohjections to this Court proceeding with the matter and adopting the evidence
received before my predecessor”. The matter was then adjourned for Judgment.

Accordingly, on 7 February 2024, the Learned Resident Magistrate held that the
prosecution has proved the case against the Appeliant beyond reasonable doubt and
found him guilty and convicted him of the charge of Assault Causing Actual Bodily
Harm. The Learned Magistrate’s Judgment is found at pages 49 to 54 of the

Magistrate’s Court Record.

On 11 March 2024, the Learned Resident Magistrate pronounced her Sentence.
Accordingly, the Appellant was sentenced to 7 months imprisonment, which period of
imprisonment was suspended for 2 years. The Learned Magistrate’s Sentence is found

at pages 45 10 48 of the Magistrate’s Court Record.

This is an application made by the Appellant seeking leave to file an appeal aut of time
against the above judgment delivered by the Resident Magistrate, Magistrate’s Court
of Nadj, on 7 February 2024 Therefore, this appeal is only against the conviction.

Since this application was filed only a few days out of time (approximately B days out
of time}, the Learned State Counse! submitted that the State would not be objecting
for enlargement of time to be granted for filing of this appeal. Accordingly, the

Appellant was granted leave for filing of this appeal out of time.

Furthermore, Court aiso permitted the Appellant to file Amended Grourds of Appeal,
which the Appeliant filed on 27 May 2024.

Accordingly, the substantive matter was taken up for hearing before me on 25
September 2024. Counsel for both the Appellant and the State were heard. Both
parties fited written submissions, and referred to case authorities, which | have had

the benefit of perusing.



GROUNDS OF APPEAL AGAINST THE CONVICTION
[16] Following are the Amended Grounds of Appeal against conviction:

GROUNDS OF APPEAL AGAINST CONVICTION

{i} THAT the Learned Resident Magistrate erred in law and in fact when she
failed to comply with the sppeal findings of the Lautoka High Court in Miche!
v State Criminal Case HAA 31 of 2014 (17 August 2015).

{in THAT the second Learned Trial Magistrate erred in lpw and in fact by failing
to exercise her judicial discretion to declare 2 trial de novo and start the trial
afresh due to the second Trial Magistrate not hearing the prosecution
witnesses giving evidence to be able to decide on the demeanowr and
credibility of the prosecution in the interest of justice and in fairness to the
Appeltant before proceeding to a ruling.

{if}  THAT simitarly the second Learned Trial Magistrate arred in law and in fact by
failing to exercise her judicial discretion to declare a trial de novo and start
the trial afresh due to the second Trial Magistrate completely ignoring the
Accused’s (Appeliant’'s) rights in onrdy listening to the prosecution that they
had no phjections with the second Magistrate proceeding 1o adapting the
evidence received before the first Magistrate and writing up the judgreent.

THE LAW

[17] Section 246 of the Criminal Procedure Act No. 43 of 2009 (Criminal Procedure Act)
deals with Appeals to the High Court {from the Magistrate’s Courts). The Section is re-
produced below:

“(1} Subject to gny provision of this Part to the controry, ony person who is
dissatisfled with any judgment, sentence or order of a Magistrates Court in
any crimingl couse or trial to which he or she Is a party moy appeadl to the High
Court ogainst the judgment, sentence or order of the Magistrates Court, or
both ¢ judgement ond sentence.

{2) No oppeal shall lie agoinst an order of acquittol except by, or with the
sanctign in writing of the Director of Pubiic Prosecutions or of the
Commissioner of the Independent Commission Against Corruption,
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{3} Where any sentence is passed or order made by o Muogistrates Court in
respect of any person who is not represented by ¢ lawyer, the person shall be
informed by the magistrate of the right of oppeal at the time when sentence is
passed, or the order is made.

(4) An appeal to the High Court may be on o matter of fact as well as on ¢
matter of fow.

{5) The Director of Public Prosecutions shall be deemed to be a party to any
criminal couse or matter in which the proceedings were instituted and carried
on by o public prosecutar, other than ¢ criminaf cause or matter instituted and
conducted by the Fiji Independent Commission Against Corruption.

(6] Without limiting the categories of sentence or order which may be
appealed against, an oppeal moy be brought under this section in respect of
any sentence or order of a magistrate’s court, including an order for
compensation, restitution, forfeiture, disqualification, costs, binding over or
ather sentencing ogtion or order under the Sentencing and Penalties Decree
2009,

{7} An order by o court in 0 case moy be the subject of an appeai to the High
Court, whether or not the court has proceeded to o conviction in the cose, but
no nght of appeal shail lie until the Magestrates Court hoas finally determined
the guift of the accused person, unless a right to appeal agoinst ony order
made prior to such a finding i provided for by pay law.
Section 248 (1) of the Criminal Procedure Act provides that “Every appeul shali be in
the form of g petition in writing signed by the appeliont or the appellant’s lawyer, and

{filed} within 28 days of the dote of the decision appecled against.”

However, Saction 248 (2) of the Criminal Procedure Act sets out that "The Maogistrates
Court or the High Court moy, at any time, for good cause, enlarge the period of

limitotion prescribed by this section.”

Section 248 (3] of the Criminal Pracedure Act stipulates:

“For the purpases of this section ond without prejudice to its generality, "good couse”
shalt be deemed to include —

fa) o case where the oppellant’s lgwyer was not present at the hegring before the
Magistrates Court, and for thot reason requires further time for the preporation of the
petition;

{b} any case in which a question of law of unusual difficulty is invoived:



fc} a case in which the sonction of the Director of Public Prosecutions or of the
commissioner of the Fiji Independent Commission Against Cesruption is reguired by
any law;

{d}) the inabdity of the appeflant or the appellant’s fawyer to obtain o copy of the
judgment or order appealed ogainst and g copy of the recard, wathin a reasonable time
of applying to the court for these documents.”

[21] Section 256 of the Criminal Procedure Act refers to the powers of the High Court

during the hearing of an Appeal. Section 256 (2) and (3) provides:

“{2} The High Court may —
{a) confirm, reverse or vory the decision of the Magistrotes Court; or

{b} remit the matter with the opinion of the High Court to the Maogistrates
Court; or

{c] order a pew trigi; or
{d} order trigl by a court of competent jurisdiction; or

{e} moke such other order in the maotter as to it moy seem fust, and may by
such order exercise any power which the Magistrgtes Court might have
exercised; or

ff} the High Court may, notwithstanding that it is of opinion that the point
raised in the appeal might be decided in fovour of the Appellont, dismiss the
oppeal if it considers thot no substantial miscarriage of justice has actuolly
occurred.

f3) At the heoring of on appeai whether against conviction or against
senteace, the High Court may, if it thinks thot a different sentence should have
been passed, gquash the sentence passed by the Mogistrates Court and pass
such ather sentence warranted in low (whether more or less severe) in
substitution for the sentence as it thinks ought to hove been possed.”

THE GR OF N

{22] 1t s clear that the 3 Graunds of Appeal against conviction are inter-related. Thus they
would be analysed and discussed together. The main issue taken up by the Appeliant
is that the Learned Resident Magistrate who touk over the matter, erred in law and in
fact by failing to exercise her judiciat discretion to declare a trial de novo and start the

trial afresh,
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Section 139 of the Criminal Procedure Act which deals with conviction or cammiitment
on evidence partly recarded by one magistrate and portly by another s reproduced
below:

1) Subject to sub-sections (1} and (2}, whenever eny magistrate, after having heard
and recorded the whoke or any part of the evidence in g tricl, ceases 1o exercise
jurisdiction in the cose and is succeeded {whether by virtue of an order of tronsfer
under the provisions of this Decree or gtherwise), by another magistrate, the second
magistrate may act on the evidence recorded by his or her predecessor, or partly
recorded by the predecessor and partly by second magistrote, or the second
magistrote may re-summon the witnesses and recoinmence the proceeding or trigl.

{2) In any such trial the accused person may, when the second magistrate
commences the proceedings, demand that the witnesses or ony of them be re-
summoned and reheard and shall be informed of such right by the second magistrate
when he or she commences the proceedings.

{3} The High Court moy, or oppeal, set oside any conviction possed an evidence not
wholly recorded by the magsstrate before whom the conviction was had, if it is of
opinion that the accused has been matenally prejudiced, ond may arder 0 new trigl.

Section 139 (1) of the Criminal Procedure Act permits 3 Magistrate whao is succeeding

another Magistrate or taking over the case from another Magistrate to act on the

‘evidence recorded by his or her predecessor, or partly recorded by the predecessor

and partly by the succeeding Magistrate. The succeeding Magistrate has the option to

re-sumimon the withesses and recommence the proceeding or trial (a trial de-navo).

in terms of Section 139 (2) of the Criminal Procedure Act when the succeeding
Magistrate commences the proceedings, the Accused has the right to demand that the
witnesses or any of them be re-summaoned and reheard. The Section also stipulates
that the Accused shali be informed of such right by the succeeding Magistrate when

he or she commences the proceedings.

The Appeilant is relying on the cases of {fohn William) Michel v. The State (2015] FiHC
591; HAA 31.2014 {17 August 2015); and {Tevita} Qaganivalu v. The State {2023] FIHC
169, HAA 14.2022 (24 March 2023},




in Michel v. The State (Supra) it was heid by His Lordship Justice Razasinghe:

"According to the case record of this instant cose, it oppears thot the second feamed
Mauogistrate has not explained the Appetiant of his cight as enunciated under Section
139 (2} of the Criminat Procedure Decree. The ieorned Mogistratre hos erronecusly
exercised her discretion to rely on the evidence recorded by her prederessor without
exploining the Appelfont of his right to demand the witnesses or any of them to be re-
summoned or re-heord.”

[27] n State v. Drounimasi [2020] FIHC 365, HAA 26 2020 (21 October 2020); His Lordship

fustice Perera held as follows.

8. Firstly, the provisions of section 139(1} above, ollows g magistrate to act on
the evidence recorded by the said moygrstrote’s predecessors and to continug with g
part-heord triol,

29, In the case at hand, before proceeding further the second magistrate had
mnquired from bath porties whether they wish to have o triol de novwo and both parties
hove deorty informed that they have no objections for the continuation of the trial. |
do note thot the said second magitrote had not specificatfy informed that the
oppeilant has the right to demond oli or ony of the witnesses to be re-suammaned and
reheard. However, given the fact that the appetlont was represented by a lowyer and
the foct thot no issue is raised in this appeal regarding the manner in which the
second magistrate has given effect to the provisions of the soid section 139%(2), it s
safe to assume that the appellant was aware of the relevant right and it (s manifestly
clear that the appetfant and both his fawyers, the one who represented him ot the
trial ond the present counsel who represents him in this oppeai, hod not deemed it
necessary for witnesses to be re-summauaned before the second magistrote.

30 More importantly, it is understood from the provisions of section 1359(3)
above thot the failure of o moagistrate to inform an accused in terms of section 13%2)
in those precise terms 5 not fatal to o conviction and such @ conviction is not fiabie o
be set gside automptically on oppeol. This is because the said section 139(3) expressiy
provides thot the hgh court moy set aside a conviction passed on evidence not
whaily recorded by the same mogistrote [only) if it is of the opinion that the accused
has been matericily prejudiced.

31 Given ofl the circumstances of this cose olluded ta above, | find that the
appeliant was not moteraily prejudiced due to the reason that he was not informed
by rhe second mogistrate in terms of section 139(2) in those precise terms,

{2B] As statag previously, according to the Magistrate's Court Record in the instant case it

is revealed thaf the hearing in the matter commenced on 2 December 2021, before
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the Learned Resident Magistrate, Mrs. Kannangara. The prosecution led the evidence
of 2 witnesses and closed its case. At this stage, a No Case to Answer apphcation was
made by the Appetiant. By her Ruling, dated 14 june 2022, the tearned Resident
Magistrate, Mrs, Kannangara, heic that the Appeliant had a case to answer and callec
tor s defence. On B November 2022, the Appeliant testified W support of his case.
Thereafter, the defence closed its case and the matter was reserved for Judgment.

The matter was called next on 12 December 2022 ang ludgment had been sdjpurned
for 7 March 2023, However, on the said day, the Appeliant had not been present n
Court. His Counset had informed that he has no instructions from the Appelfant As

such, Judgment had been adicurned for 21 Macch 2023,

Even on 21 March 2023, the Appellant had not been present i Court, His Counse! had
been present. Judgment had been adjourned for 3 May 2023

Even on 3 May 2023, the Appeilant had not been present in Court. His Counsal had
been present. judgment had again been adjourned for 23 june 2023.

On 23 June 2023, it 1s recorded that the Learned Resident Magistrate, Mrs.
Kannangara, had left the station. Thereafter, the matter came up before the Learned
Resident Magistrate Mrs. Shelyn Kiran, the succeeding Magistrate.

The matter was called before Mrs. Kiran on 16 October 2023. Even on the said date,
the Appellant had not been present in Court. However, his Counsel had been present.
it is recorded at page 99 of the Case Record as follows: "Both Counsefs have ne
obpections to this Court proceeding with the motter ond odopting the evidence
recewved before my predecessor”. The macter was then adiourned for ludgment for 25
November 2023

it & clear from the recorg of the proceedings that the Learned Resident Magistrate
Mrs. Kiran had acted in compliance with the provisions of Section 139 of the Criminat
Procedure Act. in the cortinued absence of the Appellant she had no oplion but 1o
inguire from the Counsel for the Appeflant whether he 15 agreeable to adopt the

evidence already recorded m the matter The Appeitant had not been present in Court

S
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to inform him personaily that he has the right to demand that the witnesses or any of
them he resummoned and reheard. The Appellant had been represented by his
Counsel who had submitted to Court that he has no abjections to Court proceeding
with the matter and adopting the evidence received before her predecessor
Accordingly, the matter had been adiourned for ludgment.

it must be noted that even on the 29 November 2023, the Appeilant had not been
present in Court. His Counsel had informed that he is overseas and that be will be
returning on the 19 Oecember 2023 The judgment had then been adiowrned for 20
Decamber 2023,

On 20 December 2023, when the matter was first called in Court, the Appeflant had
not been present and a bench warrant had been issued. However, the Appeilant had
roma to Court later that day and the bench warrant had been canceiled. The Counsal
for the Appeflant had informed Court that he wanted 21 days to file closing
submissions and the matter was adjourned for 7 February 2024, for Judgment.

On 7 February 2024, the judgment had been delivered and the Appellant had been
found guilty and convicted as charged,

it must be emphasized that even after the order for adopting of the evidence was
made, on 16 October 2023, to which the Counsel for the Appellant had agreed, the
matter was called before Court on two further occasions - 29 Novemnber 2023 and 2C
Decernber 2023, H the Appellant was not satisfied with the said arder made by the
Learned Resident Magistrate to adopt the evidence, he could have raised an chjection
personally or through his Counsel at that stage. if he so wished, he could have
demanded that the witmesses or any of them be re-summoned and reheard, as
provided for in Saction 139 {2) of the Criminal Procedure Act. However, be failed 10 do

0.

Therefore, the facts and circumstances of this case can be clearty distinguished from
the facts and circumstances of Aliche! v. The State [Supro] and Qogonivaly v. The
Stote (Supra).

10



{#40] Considering ail the above, | am of the opinion that the Appellant has not been
materially prejudiced as a result of the order made by the Learned Resident
Magistrate to adopt the evidence led before her predecessor. As such, | am of the
opinion that the Grounds of Appeal against conviction have no merit.

FINAL QRDERS
{41] Inlight of the above, the final orders of this Court are as follows:

1. Appealis dismissed.

2. The conviction and sentence imposed by Resident Magistrate, Magistrate’s
Court of Nadi, in Criminal Case No. 49 of 2019 is affirmed.

R;é—uﬁ»“

HIGH COURT OF FUt
Solicitors for the Appellant; Law Naivaiu, Barristers & Solicltars, Lautoka.
Soflicitors for tha Respondaent: Office of the Director of Public Prosecutions, Lautoka.
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