
IN THE HIGH COURT Of flJI 

AT lAUJl)t;A 

JAPPW.ATE JOIUSDICTJQN1 

BETWEEN: JEONG SlK CHOON 

STATE 

CRtMtNAL APPEAL NO. HM 11 Of 2024 

IN THE MATTER of an Application for Leave to 

Appeal out of Time. 

MP IN TH£ MATTER of an Appeal from the 

decision of the Resident Magistrate, 

Magistrate's Court of Nadi, in Criminal Case 

No. 49 of 2019. 

APPEUANT 

RESPONQENT 

Counsel: Mr. Mosese Nawalu for the Appellant 

Ms. Sheef\al Swastika for the Respondent 

Date of Hearing: 25 Septem~r 2024 

Date of Judgment~ 12 November 2024 

JUDGMENT 

[1] This rs an ApplicatK>n made by the Applicant/Appellant {hereinafter referred to a!> the 

Appellant) by way of a Notice of Motion, filed on 16 April 2024, seeking leave to 

Appeal Out of Time against the Judgment delivered by tne Resident Magistrate, 

Maglstrat~'s Court of Nadi, in Cnminal castt No. 49 of 2019, on 7 February 2024 



[2) The Notice of Motion is supported by an Affidavit in Support fited by the Appellant on 

16 April 2024. 

(3) 1t is revealed when perusing the ~e Record of tne Magistrate's Court of Nadi that 

the Appe~ant W3S charged (by way of a Charge filed on 9 January 2019) before the 

Magistrate's Court of Nadl, with the fol-lowing offence-: 

Statement of Offence (a} 

ASSAULT CAUSING ACTU& BQ()tt,Y HARM: Contrary to Section 275 of the 

Crimes. Act 2009. 

PartkuJars of 0/fnrce (b} 

JEONG SO( OtOON. on the or' d~y of January 2019, at Nadl in the 

West~m Division, assaulted TEt.AJTE VUIO thereby occasioning her actual 

bodily harm. 

(4) The Appellant pleaded not guilty to the charge and the matter proceeded to trial. 

[SJ The hearlng in the matter commenced on 2 December 2.021, before tM Learned 

Resident Magistrate, Mrs. Nirosha Kannangara. The proSt!Clrtion led the ewienc.e of 2 

witnesses-the complainant Telaite Vuxi {the WTfe of the Appellant) and Corporal 3065 

PranW. The Medical Examination Report of the complainant and the caution interview 

statement of the Appellant were tende-rerl to Court as ptosecution exhibits. The 

pr~utiorl then dosed its case. 

{6) At um stage, a No case to Ans~r application was made by the Apoellant. Sy her 

Ruling, dated 14 June 2022, the Learned Resident Magistrate, Mrs. l(anoangara, held 

that the Appellant had a case to answer and ca!Je-d for his defence. 

[7] On 8 November 2022, the Appellant testified m support of his case_ Thereafter, the 

defence dosed its case and the m.Jtter was reserved for Judgment. On the 3 

subsequent dates the Appellant had not been present in Court and the Judgment nad 

been adjourned. 
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[8J Thereafter. the Learned Resident Magistrate, Mrs. Kannangara, had left the station 

and the matter came up before the Learned Resident Magistrate, Mrs. Shelyn Kiran. 

(9) It is recorded at page 99 of the Case Record as follows: "Both Counsels have no 

objections to this Court proceeding with the matttt" and adopting the ev,dence 

m=eived before my predecessor'". The matter was then adjourned for Judgment 

[10] Accordingly, on 7 February 2024, the Learned R-esident Magistrate held that the 

prosecution has proved the case against the AppeliaAt beyond reasonable doubt and 

found him guilty and convicted him of the charge of Assault Causing Actual Bodily 

Harm. The Learned Magistrate's Judgment is found at pages 49 to 54 of the 

Magistrate's Court Record. 

[11] On 11 March 2024, the Learned Resident Magistrate pronour)Ced her Sentence. 

Accordingly, the Appellant was sentenced to 7 months irnpriscnmt!nt, which period of 

imprisonment was suspended for 2 years. The Learned Magistrate's Sentence is found 

at pages 45 to 48 of the Magistrate's Court Record. 

[U} This is an appticatlon made by the Appellant seeking leave to file an appeal out of time 

against th~ abo'w'E! Judgment de!ivered by the Re$ident Magistrate, MagtStrate's Court 

of Nadi, on 7 February 2024. Therefore, this appeal is only against the conviction. 

(13} Since this application was Med ooly a few days out of tlme (approl<imate-ly 8 aays out 

of time1, the Learned State Counsel submitted that the State would not be object,ng 

for enlargement of time to be granted for ffling of th½ appeal. Accordingly, the 

Appellant was granted lea11e for filing of this appeal out of tirne 

(14] furthermore, Court also permitted the Appellant to file Amended Grounds of Appeal. 

which the AppeUant filed on 27 May 1024. 

[15] Accordingty, the substantwe matter was taken op for hearing before me on 25 

September 2024 Coonse! for both the Appellant and the 5tate were heard. B-Oth 

parties filed written submissmns, and referred to case autho<ities, whkh I have had 

the benefit of perusins. 
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GROUNDS Of AfPE-Al A§/dNST lliE COfMC110N 

(16] Following are the AmEnded Grounds of Appeal agamst conviction: 

68QUNDS OF AlffAl. AGAINSt CON\'tCTION 

(i) THAT the Learned Resident Magistrate erred in law and m fact when me 

failed to comply wtth the .ippeat findings of the Lautoka H-igh Court In Mklle/ 

v State Criminal case HAA 31 of 2014 (17 August 2015). 

(ii) THAT the second Learned Tr~ Magistrate erred in taw and in fact by failing 

to exercise her judicial dtscretion to declare a trial de nmo and start the trial 

afresh due to the second Trial Magistrate oot h@-aring the prosecution 

witnesses giving evtdence to be abJe to decide on the demeanour and 

credtblttty of the prosecution in the interest of justice and in fairness to the 

Appeffant before proceeding to a rutlng. 

(iii} THAT similarly the seeond learned Trial Magistrate erred in law and in- fact by 

failing to exercise her judtd-al discretion to declare a trial de l'l(W() and start 

~ trial afresh due to the second Trial Magistrate completety ignoring the 

Accused's {AppeUarrt's} rights in only ltStenins to the prosecution that they 

had no objections with the second Magistrate proceeding to adapting_ the 

evidence received before the first Magistrate and writing up the judgment. 

JHfl.AW 

{17} Se-ctlon 246 of the Clirrunal Procedure Act No. 43 of 2009 (Climlnal f>rocedure Act) 

deals with Appeals to the High Court {from the Magistrate's Courts). The Section is re­

produced below: 

"(1) Subject to OIi'/ provision of this Part to the contrary, any person who 1s 
dissatisfied with any judgment, sfflt~nce or order of a Magistrotes Court in 
any criminal rouse or trial to which he or she Is a party moy appeal to the Hf9h 
Court against the jl.ldgment 5enttnce or ordt!r of ~ Magistrates Court, or 
both a judgement and sentence. 

(2) No Qppf!OI shall lie agai1'st an order of ocq1.1frra1 ~xcept by, or With the 
sanction in writinq of tht: Director of Public Prasttutions or of ~ 
CommissioMr of the lndl!-pendent Commlssioll Against Corruption. 



(3) Where any sentence f5 passed or order made by a Magistrates Court in 
re~ct of any person who is not re~nted by a lawyer, the person shall be 
informed by the magistrate of the right of appeal at the wne when sentence is 
passed, or the order is mode. 

(4) An appeal to the High Court may be on a matter of fact as welt as on a 
matter of low. 

(5) Th~ Director of Public Prosecutions shall be de€med to be o party to any 
criminal co~ or matter in which the proceedings wf!fe institute-d and carried 
on by a public prosecutor, other thon a criminal cause or matter instituted and 
conducted by the Fiji Independent Commission Agairut Corruption. 

(6} Withour limiting the categories of sentence or order which may be 
oppeait!d against, an appeal may be brought under this sectioo in respect of 
any sentence or order of a magistrate's court. induding an order for 
compensation, restitution, !Clff~lture, disqualiffcotion, costs, binding over or 
other sentencing option or order under the Sentencing and Penolti~s Decrte 
2009. 

(7) An order by o court in o case may be the subject a/ an appeal to the High 
Court, wht!ther or not the court has proceeded to a conviction in the case, but 

no right of ~al shalJ ~ until the Magistrates Court hos finally detennined 
the guilt of tht! accused pemm, unJess a righr to appeal against any order 
mar:k prier to such a firtdi!tg i$ provided for by ony law. 

(18] Section 248 (1} of the criminal Procedure Act provides that "Every appeal shall be in 

rhe form of a peritwn in writing signed by the appellant or the appellant's lawyer, and 

(filed) within 28 days of the dote of the decision appealed against~ 

{19) However, Section 248 (2) of the Criminal Procedure Act sets out that "The Magistrates 

Court or the Hl(Jh Court moy, at any time, for good cause, enlarge the period of 

limitation prescribed by this section." 

[20) S€ctlon 248 (3) of tile Criminal Procedure Act stipulates: 

"For the purpos~ of this section and wrthout preJudke to its generality, "good cause' 
shall be deemed to include -

(a} a case where the appelkmt's lawyer was not prt!sent at the heanng before the 
Magistrates Court, ond for that reason requires further time for the preporoticn of the 
petftion; 

(b) any case in which o question of !aw of unusual difficulty is invoJved: 

5 



(c) a case in which the sanction of the Dir~ctor of Public Prosecutions or of the 
commissioner of the Fiji fnd~ndent Commission Against Corruption is required by 
any law; 

(d} the inability of the appellant or the appellant's lawyer to obtuin o copy af the 
Jt.Jd9ment or orrkr appeakd oqoinsr oml a copy of tht' rl!cord, within o reasonable time 
of applying to the court /or these documents."' 

[21] Section 256 of the Criminal Procedure Act refers to the powers of the High Court 

during the hearing of an Appeal. Section 2.56 (2) and (31 prOVIdes: 

'(2) The High Court may -

(a) confirm, r~verse or vory the dt!cision of the Magistrates Court; or 

(b) remit the matter with the opinion of the High Court to the Magistrates 
Court; or 

(c) order a new triaf; or 

(d) order trio/ by a court of competent jurisdktion; or 

(t>) make such other order in the matter as to it mO)' sttm ;ust, and may by 

such ordt!r exercise any power which the Moqistrates Court might hove 
~XI! n:ised; or 

(f) the High Court may, notwithstanding that it is of opiniOII that the pomt 
raised In the oppeaf might be decided in favour of the A~lfont, dismiss the 
appeal if it considers mot no substanriol miscarria9e of justice hos actually 
occurred. 

(3/ At the Maring of on appeal whether against convict!Ofl or against 
sent!'oce, the High Court may, if it thinks that a different sentence should hO\le 
been passed, quash the sentence passed by the MoO}strates Court and pass 
such other sentence warranted in law (whnher more or less ~vere) in 
substitution fort~ sentence as it thinks ought to have ~n passed." 

THE GROUNDS Of APPfA1. AGAJNST CQNYlCTIQN 

[22] It tS dear that the 3 Grounds of Apf)ic'al against conviction are inter-related. Thus they 

would be analysed and discussed together. The rnain issue taken up by the Appellant 

is that the Learned Resident Magistrate who took CJ'lle( the matter, erred in I.aw and in 

fact by failing to exercise her juchc,al discretion to declare a trial de 11ovo and start the 

trial afresh. 
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(23) Section 139 of the Criminal Procedure Act which deals with conwction or comm,tment 

on evidence portly recorded by one magiscrate ond portly by another is reproduced 

below: 

(1) subject to sub-sections (1) and (2), whenever ,my magistrate, after ha11ing heard 
and recrm:lt:d the whe>le or any part of the evidenc~ In a trial, ceaus to exercise 
jurisdiction in the case and is succeeded (whether by virtue of an orMr of transfer 
under che provisions of this Decree or otherwise), by another magistrate, the second 

m09istrate may act on the evidf!nce recorded by his or her pr~ecesS-Or, or partly 

recorded by tht- predecessor and part{y by second magistrote, or the secOO-d 
magistrate may re-summon the v,ntnesses and recommenu the proceeding or trial. 

(l) In any such trio/ the accused person may, when the second magistrate 

commences the proceedings, demand that the witnesses or any of them be re­
summoned and reheard and shaH be informed c,f such right by the second magistrate 

w~n he or she commences the proceedings, 

(3) The High Court m<1y, on appeol, set aside any conviction passed on evidence not 
wholly t?coaied by the magistrate before whom the conviction was hod, if it is of 
opinion that the accused has been moten-oHv prejudiced, and may order a new trial. 

(24) Section 139 (1) of the Criminal Procedure Act permits a Magistrate who is succeeding 

another MagJstrate or takmg over the case from another Magistrate to act on the 

evidence recorded by his or her pred~essor, or partly recorded bv the predecessor 

and partly by the succeectiog Magistrate. The succeeding Maglstrate has the option to 

re·summon the witnesses and recommence the proceeding or trial (a trial de-novo). 

{25} ln terms of Section 139 (2) of the Cnminal Proc~ure Act when the succeeding 

Magistrate comm~es the proceedings, the Accused has the right to demand that the 

witne55es or any of them ~ re-summoned and reheard. The Section also stipulates 

that the Accused shall be info~ of such tight by the soccee-ding Magistrate when 

he or she commences the proceedings. 

[26] The Appellant is relying on the cases of (John Wffliam} Mich~J v. The State l2015l F JHC 

591; HAA 31,2014 ( 17 Augu~t 2015); and {Tmta} Qaqanlvolu If. The Stote [2023! FJHC 

169; HAA 14,202.2 (24 March 2023), 

7 



tn MkheJ v. TIN Stow (Supra} ft was held by 1-tls Lordship Justice Ra,f41singhe: 

"Ac-cording to t~ case record of this rnstant ~, rt ~ that !ht' second !f!orMd 

Mogistrau hos not f!KPio~ the App6lont of his right as ernmdatt!d under Section 

139 (1) of tht Criminal Procedurr ~e The ~«I Mogisbo!P has ttrorr~sly 

extrcisl!d ~, discretion to rely on tM ev,<knt;e r«r>rdtti by her ~ssor without 

ex,:,lglnimJ tht' Appellant of his right to ckmand rh~ witnesses or any of t~m to be ,~. 

wmm~ er n-heord." 

(27] In State v. Onn.tnimasi [2020) FJHC 865, HAA 26.2020 (21 October 20201; His Lordship 

h1stice Pe,era held as follows: 

28. hrstly, the ,:,rov,sioos of section 139( 1) above, allows o magistrate to act on 
the evKience '"!corded by the said mog,srrote's tJl'~cesscrs and to concmue With a 
pan ·Mard trioJ. 

29. In the case at hand, bt!fore procetrilnq further the serond magistrate hod 
mqW'ed from both ~ whffher tMy wish to hove o trio!~ OOll'O and both partit-s 
haw c1'!orly inft>m,t!d that they have ,w objtttlcns for the contirn.latioo of thf- trial. r 
do nott- that the s4id s~ond mag,strote had not spedficatty Informed that the 
oppt!llant has the right to demorw:J all or ony of th~ witnnses to be re-summoned and 
reMa.rd. HoweW!r, giwn ~ fact that th~ appdlont was rep~trd by a l~r and 
tM fact that l"l(J issUft is ~ In this ~aJ re9Drding the man,m- in which the 
second magistrate has gwen ttfm to tM provisions of the smd semen 139(2), It 1s 
so/1 to ~ that fhr uf)l>elkmt was awort! of~ ~wmt right and it is manifestly 
dear that th~ a~I/Qnt and both his lawyt-rs, tf'le OM who ~nted him ot the 
trio/ cma t~ prnent cDUl'tUJ who f't"'(Jre~nts him in this~, had not deern#!d it 

~cessory for WIMl'Sse5 to~ re-summoned befort! mt> s«cnd mag,.srrat~. 

3(). ~ importantly, it is undersrood from the prov,5Jom <Jf ~Non 139(3) 

obcw rhot tM foilvrt of a magistratt! to inform an accused m t~ of stttion 139(2) 
in rltose predst te"rms IS not fatal to a conviction and such a conviction is not lio~ to 
~ ~t as«w out~ on oppeol. Trus is because tM said S('dio(J 139{3) expressly 
provides that tht /m;h court may set asid~ a conviction paned on nidence not 
-Nholly reccroed by the same mogistroee (only) if 1t is of the oputio,, that the acc~d 
has been materially pr"tjudked. 

31 Gwen oil the circumstar,ces of this co~ alluded to above, I find that tht­

appellanr was not moterfOJl)i pn;ucJ1ced due to the reason that ~ was net m/ornY!d 
by r~ sttond magistrate in terms of section 139(1) in those precise terms. 

(28) As stateo previo.JYV, acc0fd1ng to the Magistrate's Court Record in the insrant use. ft 

1s t~aled that the hearifl& in tM matter commenced on 2 December 2021. ~fore 
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th~ Learned RMident Magistr.ite, Mrs. Kannangar.i. The prosecut10n led the evidence 

of 2 w,tneues af\d cl¢sed its case. At this >~aje, a ~o Case to Atl5wer app1tc,3tion was 

made by the Appeltlnt. Sy her Ruling. dated 14 June 2022, the Learned Res1den, 

Magistrate, Mrs. Kan11~111.rra, nela ~hat t~ Appeila'1t lad a c.ise to answer ind called 

tor Im defence. Oo 8 November 2022. the Appell¥lt testified in support of hts case. 

Ther~.-ft~. the defence dosed its case and tht ,ratter was reserwd for Judgment. 

(29] The matter was callEid next on 12 December 2022 arn:i Judgment had been adjour111?d 

tor 7 March 2023. Hawevtr, on the sa,d day, the Appe{lant had oot been pres-ent ,n 

Court. His Cou~t Nd ;nform-ed t~: he ha5 no instn..ctioM from the Appellant As 

svch, Juogment had ~n adjourned for 2l Maret- 2023 

(30) Even on 21 March 2023, the Ap~Hant had not been pr~i H'I Court His Coonse! had 

been present. Judgment had been adJ01.m1ed for 3 May 2023 

(11) Even on 3 May 2023, the A~lant had not bttn pres.e-nt m Court. His Counsel had 

beeo o,es.ent. J-vdgment had aeatn been .idjouroed for 23 June 2023, 

(l2J On 23 Jvne 2023, it 1s recorded that the Learned Res.lden1: Magistrate. Mrs. 

IC.annangar.1, had left the ,tation n,.e.reafter, thE matter came up ~,e the le~ 

Resident Magistrate Mn;, $helyn K1ran, the succeedmg Magi5trate. 

[33] The matter was c.:illed before Mrs.- Kiran on 16 October 2023. fv~ on t~ said date, 

the Appel~nt had oot been present m Court" Howe-.ier, his Counsef ha-d bttn pr~ent. 

1t rs recorded at pap 99 of the use Record a~ follows; "Both ~ have no 

abjecnons to thts CQtlt1 proceeding with rhe rriatur and O!dopt.ing ~ tNidence 

recervtd before my predecessor" The mitter was then adjourned for Judgment for 29 

November 2023 

(34} It i's dear from the record of the ;,roce~dtngs that the Learned Resident Magistrate 

Mrs. IOran had acted in compliance with the provisions of Section 139 of the Criminai 

Procedurl!' Act_ In ~ contmutd arxence of the Appellam She had no opllOO bvt to 

inquire from ~ Counsel for the Appenant whether he IS a-grtt.1bie to adopt the 

evidence ah'eacy recorded m the -nattet Th~ Ap~lant ~ not been present in Court 
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to inform him per~ly that he has t~ right to ckmaod that the witnes~ or any of 

them ~ rtLsumr'l'IOf'l-ed and ~d. The AppeUant ~ bffo represented by his 

~ who had Submitted to Court that he has no objections to Court proceedmg 

with the mattef and adopting the evidence received before her ptectecessor 

AK.cordingly. the matttt had bee11 adjotlrned for JtidgmPA!. 

[351 it must bf noted that even on the 29 November 2023, the ~lant had not been 

present in Court HJcS CouMel had informed that he is overseas and that he wfll ~ 

returning on the 19 Decemw, 2013 The Judgment had then been .idjourned for 20 

December 2023 

{36} On 20 December 2023, when thi't matter was. first caled rn Court, the Appe-llant liad 

l'lOt been presenl and a bench warrant had been issued. However, the App,eilal\t had 

come to Court later that day ind the tJ.nch warrant had been canctiled. Th@ Counsel 

for the Appdant ha--d informed Court that he wanted 21 days to file closing 

submissions and the ~tter was adjourned for 7 February 2024, for Judgment. 

(37) On 7 February 2024, the Judgment had been deflvered and the Appejl.mt had been 

found guitty and convleted .s ch¥te<t 

(38) It most be emphuiud that evttn after the order for adopttng of the evidence was 

made, on 16 October 2023, to which the Counsel for the Appellant had agrttd. ~ 

matter was caied before Coort on two furth«r occ.sions - 29 No¥ember 2023 and 20 

December 2023. tf the Appellant was oot satisfied with the said order made by the 

l.earn.ed R~ident Mag1strate to adopt the evkie-nce, he could have raised an objection 

~ or throug}, his Counsel at that stage. lf he so wished, he could ha~ 

demanded that the witnesses or any of them be re~ummoned Mid rehei1'd, ~ 

provided for in Section 139 {2) of ~he Cnmln.i:I Procedure Act However. ~ failed to do 

so. 

{39) There.fore, the facts and orcumstances of tM case can ~ clearly dtStingurshed from 

the fucts and drcum5Unee-$ of ~ v. 11w Stott {Supra} and Qoqomvalu II'. Thft 

State (Supra). 
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(40] Considering ail the above, I am of the opinion that the Appellant has not been 

materially prejudiced as a result of the order made by the learned Resident 

Magistrate to adopt the evidence led before her predecessor, As such, I am of the 

opinion that the Grounds of Appeal against conviction have no merit. 

ANAl. QRPERS 

{41) In light of the above, the final orders of this Court are as follows: 

l. Appeal is dismissed. 

2. The convittion and sentence imposed by Resident Magistrate, Magistrate's 

Court of Nadi, in Criminal Case No. 49 of 2019 rs affirmed. 

/:t·ou~ . 
. t..~ 

. ·,c . 
[ 

~W~IIOlilrember2024 

SoUcitors for the AppeUant: 

-~J;--A·"'.~ 
rtrv~V 

HIGH COURT Of FIJI 

UW NaJvalu. Barmten & Sotidtors, lautoka. 
SotidtOf'S fOT the Respondent: Offite of the Director of Public Proffcutions, Lautoka. 
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