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RULING

{this 15 Ruling bid been updanad for somse manor clerleal sorors pursuant 1o the SLIFRULE | Paragraphs 10410 108 of the version
which wis handed desn to the pamics in Coun this moming, mew appear as paragraphs 107 26 011 below)

INTRODUCTION

1. Before me 15 a Summons which was filed by A, K Lawyers on 04 Apnil 2024, It is supporied
by an Affidavit of Prashil Prabhash sworn on 29 October 2024,

Lo

The Susmumons seeks an Order of this Court to allow Western Buoilders Pte Limiled (“WERPL™)
to access and inspect the books and records of a certain commercially insolvent company
which is presently in lguidation,



i The company in question is Travelworld Resors Pte Limited (*TRPL™), WBPL is one of the
creditors of TRPL.,

4. TRPL was ordered to'be wound up by Mr. Justice A Stuart on 20 August 2020, Stuart J also
appointed the Official Receiver as provisional liguidator,

- AK Lawvars have filed the Summaons for and on behalFof:

(i} WBPL = by virtue of the fact that WBPL is a creditor of TRPL.
(i) aCommittes of Inspection made up of creditors and contributories, and which is
chaired by & Mr. Prashil Prabhash who is a director and shareholder of WEPL.

. AK Lawyers are seeking orders against:

{1y thedirectors of TRPL.
(11 aMr. Pradesp Patel = a pariner of BDO Chartered Accountanis,

7. The respondents oppose the application. They have each filed an affidavit in opposition. [ set
these out below:
Deponent [rate Sworn Party
(i Pradeep Patel 13 December 2024 BDO
(Charered Accountonts)
(il Rakesh Gokal 17 December 2024 | Contribwtories of TRPL
B The parties have also filed the following submissions:
Party Date Filed
(il Howards Lawvers for Pradeep Patel (BIDY) 17.03.25
(i} AK Lawyers for WBPL {Applicant) (M1.4.25
(i) Howards Lawvers for Pradeep Patel (B D503.25
{iv) | Purshotlam Lawvers for the Directoes of TRPL (In 07.07.25
Liguidation)
() A K Lawyers for WBPL {Applicant) [4.07.25
BOOKS & RECORDS SOUGHT
a, The books and records which WEPL seeks to acoess and inspect are listed in paragraphs 1 and

2 of the Summeons.
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Paragraph 1 (i) to (xv) seeks an Order that the directors of TRPL do make available for
imspection within seven (7} days of the Order the following books and records of TRPL for thw
years 2013 to 2024

peneral ledgers, frial balances, bank reconciliations, boan reconciliations, purchase
ledger reconciliations, fixed assets schedubes, cash books, report of all journal
eniries, bank deposit books and cheque book stebs, income tax returns, financial
statements, all solvency statements and resolutions, corporate share registers,
workpapers and information to BDO Accountants for incomse tax returns and a soft
copy of the secounting soltware backup and company date file for all financials,

Paragraph 2 (i} o (v1) seeks an Order that Mre, Pradeep Patel, o pariner of BDO Chartered
Accountants, do make available for inspection within seven (7) days of the Order, the
following books and records of TRPL for the years 2013 to 2020:

financial statements, income tax returns, books of accounts, information provided
by TRPL to BD{, & soft copy of the accounting seftware backup andfor company
dada fle for all fnancial information of TRPL - ond a host of other documents
lumped together in prayer [2Hv) of the Summons (working papers, minutes of
miestings, trig] balances, reconcilinfion statements and e-mails between BIDNO and
TRPL in relation te the affairs of TRPL,

BACKGROLUND
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Following the winding-up Order of Stuant J, the Official Receiver, being the provisional
liguidator, immediately began to take steps to liquidate TRPL.

Om 26 Movember 2021, an officer from the Official Receiver wrote 1o Mr, Pradeep Patel {of
B} 1o request for some documents.

Pate] responded a week later on 02 December 2021 and provided copies of the *“latest
available statements™ and income tax refums Tor the vear ending 31 December 2018,

On 15 December 2021, the Oflicial Receiver convened a Creditors & Contribunories Meeting.

At this meeting, it was noted that TRPL's financial affuirs were inconsistent. In addition, five
names were nominaled o constitute a Committee of Inspection (“Col™) to delve into the
inconsistencies.

What was also before the meeting was some information pertaining to a mortgages sale which
had happened two months easlier in October 2021, The property which was the subject of the
sale was o five-start luxury reson hote] which belonged 10 TRPL.,

Following the meeting of 15 December 202 |, the Official Receiver then wrode a letter to all
stakeholders. The letier updated them of all that transpired ot the meeting, It also highlighted
that there was no surplus realized from the sale of the luxury hotel for distribution between the
unsecured creditors,
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Patel responded to the Official Receiver on 19 December 2021, The next day, on 20 December
2021, the Official Receiver emailed Gokal to request various outstanding documents: and
information.

On 26 January 2022, at o meeting of the Col, the Col was “formalized” 1o assist the Official
Receiver in the liquidation and the winding up of TRPL. It was at this meeting where Mr,
Prabhash was appointed chair of the Col.

Mr. Prashil Prablash is the Director of Finance and Chiel Financial Officer of WBPL, The
other provisional appointess to the Col aret

(i) Shaneel Gouwndar,
{ii} Ravindra Singh,
{1ii} Jiten Marsey, and
{iv) Yikesh Gokal

1 use the term provisiomal appointees because there is an issue in this case as 1o whether or nol
the Col is yet fully constitited.

On 25 February 2022, a second Col mesting was held.

A few days later, on 01 March 2022, the Col released an Interim Report to the Official
Receiver. This Report detailed all that the Col had done from 31 Janoary 2022 to 21 February
2022 In terms of its inguiries and investigation into TRPL's affairs.

Motably, the Report concludes that there were inconsistencies in TRPL's books and that
mformation on the financial affairs of TRPL was incomplete.

"ANTS ARE SEEKIN 5 & RECORDS?

The applicants are of the view that the affairs of TRPL are inconsisteril.

The affidavit of Mr. Prashil Prabhash deposes that, while certain information has been
provided, there are centain irregulurities in the books. Despite repeated requests, a vast majonity
of the infermation is still o be provided. This has been going on for almost five years. They
need these documents and information to be disclosed in order to advance the liquidation and
conclude it

This view was confirmed at the meefings of the creditors and contributories.

Clearly, the creditors and contribuories formed this view following a preliminary review of
TPRL s books and records provided 1o the Official Receiver by Mr. Pradeep Patel and the
directors of TRPL

The creditors and contributories saw the need for further scrutiny, It was against that
background, that the decision was made at their meeting of 26 January 2022 1o appeint a Col,
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It is to be noted that the minutes of the meeting' record the Official Receiver as having said
that he:

“...ix still in the process of filing an application lo cowrt io formally appoint the

ahonve Tdividials "

32, It is common ground that the Official Receiver has, since the meeting, never applied 1o the
Court to formally approve the nominees,

33 Clearly, the intention is that the Col would assist in clanfying the inconsistencies in so far as
that would assist in the furtherance of the process of liquidation.

34, It is to be noted that since 26 January 2022, the Col has had countless meetings and engaged
with third parties for and on behalf of the Official Receiver, It has written to, and received
responses from, and replied to third parties.

35, A1l this while, the Official Receiver has remained provisional liquidator, and the creditors and
contributories have vel 10 express @ position as 1o whether or not they would want a quidator
appointed by the Court 10 take over the liquidation of the company.

THE MORTGAGEE SALE

3. The hotel which was the subject of the morgagee sale mentioned above was Pullman Nadi
Ray Resort (“the Pallman™).

37 The Fiji Development Bank (“FDB") the Home Finance Company Limited (“HFCL"} were
the only sccured creditors which held a security inlerest over the Pullman.

34, The Pullman was zold for FIDES6 million, However, the cumulative debt which TRPL owed
to FDB and HCFL was FIDS66 million.

3%, As it happenad, the HFCL debt was paid off first and was fully discharged.

40, The balance from the proceeds of sale was then applied towards the FDB loan. However, this
was not enough to fully discharge the FDB loan. FDB was left with a deficit of §13,
134,905.99,

FDB 15 PURSUING A JUDGEMENT IN A PENDING CIVIL CLAIM TO RECOVER THE

BALANCE DUTSTANDING

41, Prabhash deposes in his affidavit that the FDB pursuing a judgement in a pending civil claim
againsi the directors of TRPL and a refated company, namely, McGregor Investments Limited
— tos pecever the deficit of $13,1 39,9065.94,

42. At this point, | remind myselfthat the directors of TRPL are also the subject of this application.

L annexed and marked PPS in the alfidavit of Prashel Prabhash,
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Two main issues arise from this application. The first 15 whether the Col hes {ocws stamdii to
apply to this Court,

This fssue 15 ratsed as a preliminary point by the first respondent because of the fact that there
has been no Court Order to formally appoint the Col in question, This has in turn raised the
question as to whether a Court Order 15 required at all in the circumstances of this case.

The second issue is whether or not Mr, Pradeep Fatel and BDO, who Mr. Koya describe as
“third parties™, can be compelled to make available for inspection whatever documents they
have.

The question whether they are compellable is a question of law. If they are compellable, the
quéstion whether they should be compelled in the particular circumstances of this case - is a
matter of discretion for the Court,

The argument is raised that, even if they are compellable, the Court should sl exercise its
discretion against compeliing them for following reasons;
{iL the application is oppresgive.
(il privilegs
(il fen, Patel pnd BOO wre owed Fees by TEPL for professional services rendered,
The fees are in excess of FIDELE,000,
(v Paiel /B be paid reasonable costs,

WHETHER THE COMMITTEE of INSPECTION HAS LOCUS?

48
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Generally, the concept of focuy standi 15 used o mean two things. Firstly, is whether a person
has sufficient interest in a matter o institwle an action. Secondly, 18 whether that person has
capacity 1o bring an action

All counsel in this case proceed on the common ground that o Col, once formally appointed
by the Court under section 563 of the Companies Act, would thus qualify as having lecuy
sraareli,

Therr main point of contention however, 15 whether or not, in the parmicular circumsiances of
this case, it 15 ot all necessary 1o apply to Courl. on sccount of vanous fctors,

The guestion | ask is, whether the Col, as a body, albelr not a corporate body, does have
capacity to institute any form of legal action at all?

That depends on whether or not the Col can be recognized as a jundical entity which, in tum.
depends on whether the Col has a right in perpetuity in its own name — which in turmn, depends
on {11 whether it can sue and be sued in its own name and {2) whether or not it cun own
property B s W e,
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| then ask the tollowing question — would an order of the Court under section 563 1o formally
appoint & Col, entitle the Col 10 sue and be sued in its own name and own property in its own
name?

| am of the view that the answer to the second part of the question is, that 8 formal court
appaintment does not confer upon a Col juridical personality so &s to entitie it to own property
it IS own name.

As to the first question, | alse answer that in the negative, 5o that a court appointment does not
necessarily entitle n Col to sue and be sued in its own name, [ say this for the following reasons:

{1 a Col is appointed solely to “act with the liquidator™ ns per section 550

(ii}  the role of the Col, as such, is merely to assist the liquidator in the liquidation
PIOCESS.

{ifi)  the fact that the role of the Col is merely to assist 15 underscored by the fict
that the Companies Act makes provision at section 552 for the liquidator or the
DiTicial Kecerver in some instances, o “assume” the role of the Col in a
situation where there has been no Col appointed.

{iv)  and — even where no liquidator has been appointed in place of the Official
Receiver, and where no Col has been appointed, the liquidation may still
procesd by an interplay between sections 538 (a), (d) and (¢} read together
with section 552° of the Act.

To sum it up, | am of the view that — even If the Col in this case, had been appointed by the
Court, that appointment is only te equip it with the authority to *act with the liquidator”, in an
ad fror capacity, for the particular liquidation in question. Once that liquidation is completed.
the Col simply dissipates. This point adds force to the argument that & Col simply lacks
perpeluity in s own name.

While there is, no doubt, a legitimate public interest in the appointment of a Col and in the
overall administration of justice in any given liquidation in progress. that interest is
acknowledped and addressed in the various provisions of the Act which vest the right to
institute and control legal proceedings in the liquidator, the Official Receiver, the ereditors and
the contribatories.

r

Laption 538 provides a1 subcoctions (a), (d and |o] &5 followe

l&] the OHicial Receiver must, by virtue of his or her olfice, become the provsional ligudator and must continue o
act a5 such, untdl e ar she, or another person becomes liguidater and Is capalyte of acting as such:

[d} im & case where a Bquicator & nat appsinted by the Court, the Official Recelver must be the ligiidgator of the
Company.

{e] the Oifficial Receiver miast, by virtue of his or her office, be the Hguidatar during any vacancy;

I"il?".";llilﬁ 552 makes provision for this soect of situation, In s First limb, the section prowdes:

552, Wharg, in the case of a winding up, there is no committee of iInspection, the Court may, an the spplication of
thi Bguidatar, do any act or thing or give any diraction of permisgsion which i, by this Act, authosised or required
ta be done or glven by the commities, pravided that, where the Official Recobver §s the liguidator, the Offcial
Receiver may do any such act or thing and give any such direttion or permission without application to the Cowrt.
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For the sake of completeness, | acknowledge that members of @ Col have been recognized to
occupy a fiduciary position vis @ vis the creditors and contributories {see Re DH International

Pty Lid {in liguidation)(No.2) [2017] NSWSC 871 at [37); Lavrentiads, Lavrentios v
Dextra Parties Pte Lid (in Liguidation) and another matter [2023] SGHC 13

This would appear to be the position in Fiji as well. | say this, in consideration of the fact that
the process of appointing the Col is initiated at & meeting of the ereditors and contributorics
before a formal application is made to Court to endorse the Col (as per section 550 (11, 1 say
this also, considering the lact that the Col membership is comprised of creditors and
contributories only (or their lawful attormeyvs) as per section 551°,

The question | then ask is whether that fiduciary position confers upon o Col standing to
institute an action on behalf of the creditors and contributories.

The short-answer to this is that, it is every individual member of the Col who occupies a
Tiduciary position, not the Col as a hody,

However, even if | am wrang in this, WBPL, as a creditor, cleardy has locns under section 563
(1}). The afidavit of Mr. Prashil Prabhash swom for and on behalf of WBPL annexes the
authogities from the remaining creditors who suppont the application on their behalf®, In the
final, I am comforiable with tresting this as an application by WBPL supported by other
creditors,

*[2023] 5GHC 131 (aceessed on 09 September 2025).
! Section 350 of she Companes Act provides:

F530.—{1When a winding up arder has been mace by the Cowrt, it must be the business of the separato meatings
of creditors and contributories summaned for the purpose of determining whether or not an application shauld ba
madhe fo the Court fer appointing a liguidator in place of the Oificial Recelver, to determine further whether or nat
an application |5 1o e made to the Court far the appaintment of a committes of inspection to act with the liquidator
ard wha are ko ba membars of the committes if apoointed.

[2iThe Court may make any appointrent sad srder reguired to ghve effect to any such determination and, if there

Is & difference betwesn the detarminations of the mestivgs of the creditors and contributorses in respact of theis
miatters, the Court rrust decide the difference and madks such order thereon as the Court may think fit,

b section 551 | 1) prosides:

551, —([ L% committes of inspection appeénted in accordance with this Aot mast consist of creditors ars
contributaries of the Compary, or persons holding general powers of attorney fram creditors ar contributones, in
Suth prapartions as may be agreed on by the mestings of creditors and contribytaries or &5, in case of difference,
may be detenrmined by the Court.

" the affidavit of Mr, Prabhash says at paragraph 2.

I am duly authorized by WHBPL and the creditors who form the majority of the Committes of Inspection
ini this liquidation to swear this affidavit,
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Section 563 (1) of the Act provides that the Court may. at any time after making a winding up
order, make an order for the inspection of the books of the company by creditors and
contributories, as the court thinks just”.

Section 555" provides that the Court may, a1 any time after making a winding up arder, reguire
any of the following w pay, deliver, convey, surrender or transfer to the liquidator, with such
time as the court directs, any money, property of books in the officer’s possession to which
the company 5 entitled:

(a) # contrbutory on the st of comtributories
(b i {rustee

(c) g Receiver or Manager

idi a financial imstitution

(3] &n agent or officer of the company

The application in this case is filed pursuamt to section 563, 1 agree with Mr. Kova's
submiszions that section 563 does not make it clear a5 to who can file an application 1o inspect

ihve books of a company in hguidation, or, for thet matter, against whom anapplication may
be made.

| do node though that both sections 563 and 555 appear in Part 38 Division Y9 of the Act.

Having =aid that, | read section 563 together with section 555, In my view, BDO/Patel are
clearly within the contemplation of these provisions as persons who have in their possession,
books of TRCL, and from whom a creditor, contributory or liquidator may seek an order for
imspection.

[ say these for the following reasons.

Eirstly, “books™ is defined in very broad terms in section 2 of the Companies Act 20135 as
follows:

“Books™ includes— {a) a ragister; {b)
however compiled, recorded ar stored; (¢} 8 document; and (d} any other recosd
of information

B oaction 563 provides:

563, —(1The Cpurt may, at gnp time ofter moking @ winoing up ardar, svmke spch arder far irspection of the Boaks
of tfe Compovy by creditors and contrfbutories @s the Cowt fhinks fwid. end ary Beoks of the Compary moy be
imsperted by credinars ar contribirories arcondingly, but mar further ar crhenwse.

(2INatfdng i chis section must be foker o5 excliding ar restriching ooy statutary sights of onp deportmend off the
Government or of ooy afficer sf the Govermment or of any persan acling uader the awthonity of anp such deparfment
o afffcer,

¥ S@ction 555 provides

Thi ot may, of amy e after mimking @ wirking e arder, require moy canributarny far the fone being an the lisk
of contrihutaries and any trustee, Recedver or Maonoger, Finencip! institudion, egeat ar Officer of the Caompany o
py, deliver, convey, surrender of tronsfer. of within such fime of the Cowrt directs, fo the liguigator ooy money,
Property or Boaks & the Offfcer's possessian to wiich the Compony is prima focie entitlad
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From the ahove definition, | then umn to consider the definition of “Financlal Reports or
Fimaneial Records ", " Finaneial Reports ™ 15 not defined in section 2.

"Finmncial Records ™ however is defined in section 2 as;

“Financial Records™ includes— (a) invoices, receipts, onders for the payment of
money. hills of exchange, cheques, promissary notes and vouchers: (b) documents
of prime entry; and (c) working papers and other documents needed to explain—
(i} the methods by which Financial Staterments are made up; and (ii) adjustments to
be made in preparing Financial Staternents;

“Fimancial Starements " is also delined in section 2, but which T will not delve into.

Section 388 sets up a framework which preseribes different levels of obligations for financial
reporting hased on the size of the company.

| then note that section 386 of the Act deals with & company's obligation to keep financial
reconis,

Notably, section 386 (1)a)i) to (i) imposes a duty on every company to keep written
financial records which are correct and which explain all transactions including but net limited
to those lisied thersin,
Section 386 ( 1(b) then states that these records must be kept so as to;

o winihle true and fair Financial Ststements 1o be prepared and audited,

Section 386 (3} provides that the Financial Records:

oamust be kept at the Registered Office of the Company or Managed Investment
Scheme or, al such other place in Fiji as the Directors think fit, and shall, at all
times, be open 10 inspection by the Directors

Secondly, having noted all the above, | then tum to consider that, us Chartered Accountants,
Putel and BDO were indeed involved in the peeparation of the Financial Reports and
Statements for and on behalf of TRPL.

Thirdly, | take also into account that Patel/BDO have, previously, supplied some of these very
documents 1o the Official Receiver on request.

Taking all the above into account, | conclude that Patel/BDO are compellable, Having found
that, the question which then arises is whether or not this court should exercise its diseretion
and make an Order for inspection against them.

10N

A% IL15 in every case where a discretion is invoked. there is a balancing exercise which this
court must carry out between competing interesis.

1o
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In W ngus, Kn n & Smith [2018] NZHC 2354, the New Zealand High
Court identified the two competing interests as such at paragraph [45]:

.-« the Court is required to balance the need to enable a liquidator to obtain
inforimation to investigate the affairs of the company against the effect of an order
on the party being compelled to- produce the documents. It is for the liquidator to
satisfy the Court that after baluncing all relevant factors there is & proper case for
requiring the production of decuments,

Having established that foundation, the Court then procesded to identify two distinct
approaches to the exercise of the discretion.

The first approach is premised on the question: wiether the figuidator 's application represes
a genwine investigative step taken bora fide with a view to reaching an informed decision,

The second entails an inquiry as wo: whether the arder iy necessary to et the fguidator im the
same position of the directors, so far ag knowiedge of the company s affairs is concerned'”.

The court then wem on 1o cite a case authority which scknowledges that both approaches work
well together and actually overlap'',

At paragraph [47], the Coun elaborated on the balancing act required when exercising the
discretion. 11 then emphasized the need to ensure that information sought be “referable to o
line of fmguiry which will bensfit the. compeany in liguidation” and vet “shonld net lead 1o

ONEENTI consegienoes

147 There 85 o public interest for liquidators o obeain information expeditioushy and
with as litthe expense as possible, However, requirements for the production of
information should not lead to oppressive consequences. The information being
sought will need to be preferable fo  line of inguiry which will benefit the
company in liquidation

' The two approaches identified by the New Zealand High Court:

[45] As identified by Associate ludge Abbot in Official Assignes v Grant Thornton, two apgroaches to the exerdise
of the Court’s distretion have been recognised. The first is for the Courl to assess whethar the liquidstor's
application represents 3 geniane investigative step taken bona Fide with a view to reacking an informed dacisian,
Tha second is to consider whethor the order is necessary ta put the Rgisidatarin the same position of the drectars,
a0 Tar as knowledge of the compary’s aifalrs 5 concerned,

*! at paragraph |45, the Court cited the following passage of Heath | in Lt [in

Heath J

Iri reality, both approaches work tagether, It s sgually important for the Bquedatar o recoagtiute knowbedge of
diractors 4f the company as it 15 for him ar her to make informed decisions about what steps 1o take for the
benefit of creditors, In that contest, it must bo remembered that & liguidator usually has mited furds with which
to wark ard it i in the public intarest that he ar ihe ascertaing relevant infosmation with as litle evgense as
possible ard in the most expeditious manner,

11



When would it not be proper to require a person to produce information?

BE. At paragraphs [47] to [48]", the New Zealand High Court identified ceriain factiors which
ought to be considered when assessing whether it would be improper o require a respondent
1o produce documents:

(al the reasonable expectation of privacy of financial information and the relationship
of the person with the company,

ihi whether the liquidator is considering proceedings against the person from whom
information is being sought.

s

4 The onus is thus, on the pariy seeking production of documents 1o convinee the court that, after
halancing ali relevant factors, this would be a proper case for the Court to order the other party
1o produge the documenis soughi,

S, In British & Commonwealth Holdings Ple (Joint  Administraiors) v Spicer and

Oppenheim {a Firm)| 193] AC 426, { 1992) 4 All ER 876 (HL) at 439 which the New Zzaland
High Court cited at paragraph | 48], the House of Lords said that:

A proper cose 15 ope where the administrafor reasonably requires o see the
documents to carry out his funclions and the production dees nof impose an
unnecessary and vnreasonable burden on the person required to produce them in
the light of the administrator”s requirement.

1, When would production be unnecessary und unreasonable?  The House of Lords in
Oppeaheim ( supra) wamed that while “inconvenience™ and “vulnerability to potential claims
are relevant in the bhalancing process, they are not decisive in determining whether an
applicanon is “unreasonable™ ;

An application s not necessanly unreasonable because it i= inconvenient for the
addresaegol the application or causes him a lot of work oF may make him vulnenible
to Tuture claims or is addressed 1o a person who is not an officer or employee of or
# comractor with the company in administration, but all these will be relevant
factors, wogether no doubl with many others,

I The MZ High Court said:

18 ) ‘When assessing the effect on @ person requiced to produce recards or docwments relating to the
busaness s af the compary, other considerations ans the reaionable edgpectation of privacy of fnancs
informaticn and tha relationshép of the persan with the company, The mare distant the person from the company,
the more onerous the abligation will ey be vewed.

145 whhile mors rolevant to applications 10 axaming pedons on sath or aflirmation under 5 26612 al, care &
requesed 1o erdure the mardatary pravidan of documeniary &vidence, which in mast girclemstandss would bBa
umobsectiarable, s not cppresive, such as where the Egiadator s considesing praceeding against the perdan fram
whom the infarmation & sought.

12
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(48] The power is to be exercissd after coreful balancing of the relevant factors. The Court
is required to take into sccount the reasonable requirements of the liquidator to carmy
ol his o her sk, as well as the need to avaid the making of an order which will resuli
in wholly unreasonable, unnecessary, or oppressive consequences for the person
obliged 1o comply.

As stated above, for Mr. Patel/BDO, it is submitted that this application is not a proper case
because:

(i) the documents are “privilege”,

(i1} BDO has a lien over the documents for owed fees which is about
§18.000.

(iii)  BDO is waiting on the Official Receiver to confirm that they would be paid
their costs [or providing the documents.

Privilege

Mr. Narayan cites the English case of Parry-Jones v The Law Socicty and Others [1967]
EWCA Civ 11115-2 which distinguished two 1ypes of privilege,

He submits that o distinction is made between privilege which is amached 1o judicial or quasi-
judicial proceedings, and, on the other hand, privilege which arises out of a duty of confidence
which cerain professions have with their clients (e.g. solicior-clienl, Accountants duty of
confidence, doctor-patient, banker and customer etc). The latter privilege emanates from A
cantractual relationship and is always subject 10 the professional’s duty to obey the law of the
land.

I agree with that submission, Whatever privilege Putel/BDO may have is subject to the relevant
provisions in the Companies Act in favor it disclosare.

Lien

Mr. Kova submits that TRPL is indebted to BDOYPatel in the amount of FID $18.000L00 for
professional accounting services previously rendered. In light of this outstanding liability,
BDO/Patel assert their entittement to exercise g ligw over all relevant documents in i
POSSESSI0N.

Mr. Narayan argues that if BDO/Patel are really owed that deb, then they ought 1o just release
the books in their possession for inspection in order to enable the liguidation to proceed further,
and then file their proof of debt like every other unsecered creditor,

There is some case law around the common law world, based on their respective legislative
provisions, that the production of documents even by a Court Order will not extinguish a fen
held by the person who produced the document,
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0.

o,

G2,

103,

{13

1,

This position appears to apply also in Fiji by vinue of section 365 (4) of the Companies Act
which provides as fisllows:

(4) The Court may requine the person (known or suspected to have in [his or her]
possession any Property of the Company or supposed (o be indebted to the
Company, or any person whom the Court deems capable of giving information
concerning the promotion, formation, trade, dealings, Affairs or Property of the
Company™) 10 produce any Books in the Officer’s custody or power relating o
the Company, b, where the person claims gny fien on Books produced by
the person, the production must be withowt prejudice (o thot lien, and the

Court must have jufisdiction, in the winding up, to determine all questions
redating to that fes.

However, there is also some awthority that. accountanl surrenders his right to assert a fen over
particular documenis, at the point wheén he or she lodges a proot of debt, and where the
documents were required by the liquidator after the accountant had lodged his or her proof of

debt (see In Re International Tyre Co Piy Lid (in lig) (1979 4 ACLR 553,
In DTC {CNC) Lud v Gary Sarpeant & Co [1996] 2 All ER 369, it was held, based on the

relevant provisions then applicable in the English Companies Act'™, that a lien cannot be
asserted over accounting récords. This is because of provisions in the English Act™ which
require accounting records to be kept at the company’s registered office, or at such other place
as the directors think fit, and must at all times be open to inspection by the company's officers.

As noted above a1 paragraph 76, Fiji has section 386 (3) of the Companies Act 2015 which has
the same record-keeping provision.

In eddition to the above, it would appear to me 10 be commen sense, given the very nature of
the fien a5 a security “device”, that any right of lien which Patel/BDO might claim, should be
assertable anly (i) in relation o documents over which they did perform work for TRCL: and
(2) over which waork they remain unpaid by TRCL.

Waiting on Official Recetver to Confirm their Cosis

Mr. Kova argued that Patel/BDO are entitled to be paid costs for the time they will spend
digging up the books and records from their archives, should the court order them to do so, He
said his clients had communicated about this in the past to the Official Receiver who has not
responded.

They had waited all these years for the Official Receiver to confirm an arrangement regarding
their costs, before they oblige with the request.

Mr. Marayan submits that one cannot withhold information on the basis that one requires
advance payment or any payment &t all and that is not a valid ground to withhold disclosure,

a5 per section 565 {17
" section 221 of the English Companies Act 1983 (duplicated in section 386 of the Companies Act 2006,
" section 388( 1) of the 2006 Act (section 222(1) of the 1985 Act),
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1a7. This issue was dealt with by the New Zealand High Court in Walker ¥ Apgus (supra) ot
paragraphs |1 16] 1o [124] where the Court observed the following:

(a)  the jurisdiction of the Court to order costs to ¢over expenses in compiling and
producing information and documents 15 unclear.

i) while there are provisions in the New Zealand Act which authorize the liquidator to
provide ressonable remuncration cover the expenses of a limited category of persons
who oblige to his requirerents, it is questionable as to whether the court may order
the same where compliance is in relation o a Court Order, especially, where the
Crrder is directed at persons such as directors, shareholders and officers who have
relevant documents and information in their PESEESION,

08,  After considering various provisions in the New Zealand Act, the Court declined to grant costs,
seemingly, guided by the overall public interest that the liquidatos be able 1o access all the
documents and information to advance the liquidation — with as little expense as possible.

104, | am mindful that this application is not heing pursued by a liquidator or by the Official
Receiver in this case before me,

1140, However, | am inclined to find that the seme public pelicy should be applied here against
awarding any costs to Patel/BOO given thar the Official Receiver has not taken a&n active role
in these proceadings, when it should have, and given Mr. Prabhash's role as chair of the Col
{motwithstanding that it may lsck standing 1o institute proceedings).

BRF On the latter point, suffice it to say that, absent a formal court appointment, the Col, i just
part of the wider body of creditors and contributories whose collective interest informs the
wider public interest which underlies the liquidation process, While the Col may yet, not be
in a positton to fully assume the role or perform any fumction assigned to il umder the
Companies Acl, Its members simply continue as pant of the wider body or creditors and
contributories with a genuine interest at stake,

Whar if they do not have the documenis?

112, Mr, Naryan submits that the seven-year rule refuting to the keeping of companics records,
ought to be bormne in mind. He argues that there are specific provisions which require a
company to mainiain records up to three years after deregistration of the company, This is
hecause, &l times, liguidation may East a very long time, depending on the size of the company
and the nature and complexity of its business.

113. In this case, liquidation is still on foot, Deregistration will only happen Tollowing the
completion of Tiguidation,

114, Section 504(1a) and (2) of the Act provide:

504, —{ 1} When a Company as been wound up and is about to be Deregistered,
the Books of the Company and of the liquidators may be disposed of as
Fiol bows—

{a) in the case of m winding up by or subject 1o the supervision of the
Court, in such way as the Court directs;
(B e eeeians
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116,

117,

118,

119,

20,

121,

(21 Subject o the other provisions of this section, after 3 vears from the
Deregistration of the Company, o responsibility shall rest on the
Company, the liquidators, or any person o whom the custody of the
Books of the Company has been commitied, by reason of any Books of
the Company not being forthcoming fo any person claiming to be
interested therein

In Walker v Angus (supra), the Court dealt with & similar resistance to g production order in
paragraphs [82] to [B4]. In paragraph [B4], the Court said that any order for production would
be subject 1o the gualification of the respondent’s inability woe provide that information. IF the
documients are in the resposdent’s possession or control, then they would have 1o be made
availahle,

1 adopt the same reasoning, subject of course to the duty to keep records in section 504 {1)(a)
end (2},

Gokal's position — they have supplied all the documenis to the Officlal Receiver?

In the affidavit of Mr. Rakesh Gokal sworn on 08 January 2025, he deposes that s Mr. Bharat
Gokal did supply all the documents requested by the Col on 10 August or June 2021 (unclear
writingh. He then annexes some delivery dockets (Annexure A). One of these dockets bears
the signature of a Ms. Shabeena Sahib of the Official Receiver's Office acknowledging receipt,
The other is acknowledged by a Ms, Maomi Baleilevuka,

Motahly, Gokal's affidavit does not deny the exisience of all the documents requested. All it
says iz that the documents have all been supplied a5 requested. This is established by the
delivery dockets.

The affidavit in reply filed by the applicants highlights that;

[4) the documents were incomplete and that there was very limited information;

(b} the salvency statements were illegible;

() the financial statements from the vear 2020 were unaudited and unsigned;

[} they (slatementsh were not a full statement and that there are notes missing;

[ the 2019 financial statements were unaudited and unsigned with some
missing information;

() the financial statements for 2017 and 2018 were unaudited.

These documents, along with others, are baing sought by the applicants in this case.

Mr. Singh highlights that the Official Receiver has not filed an affidavit to confirm what
documents they received through Ms. Sahib and Ms, Baleilevuka, He argues that, because the
documents have been delivered to the Office of the Official Receiver, the request should be
made wo the OMicial Receiver 1o provide them, The directoss ol the company bave been dealing
and liaising with the Official Receiver since 2020 and have provided all the documents on
request. The Official Receiver has not swaorn an affidavit to identify ifany document has been
withheld, or that what was provided to the office was incomplete, or, that there is &

discrépancy.
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123,

Annexure 7 of Mr, Prabhash's affidavit, is a transcript of a voice recording of & meeting held
on 15 December, 2023, The transcripd savs:

Noomii meniions the weed for appolmimerds and sugges! soheduling for e
Sodlonwivng week,

Ples are to be made o send o formal email request and potentially arravge a
mreetivng with BD0

Discussion obow aecessing documents storvd in the fop affice and the need jor
et faverrary (sl

Mr. Singh argues that this is evidence that the documents were delivered,

CONCLUSIONS

124,

125.

127,

128,

129,

130,

131,

1 am of the view that the Col does not have legal capacity to institute these proceedings for
reasons | have stated above. However, Mr. Prabhash and WBPL do have focus by viftue of
WRBPL's position as a creditor and Mr. Prabhash’s position as a director of WBPL.

| am of the view that Mr. Patel/BDO are compellable. They do not deny that, as chartered
accountants, they have previously handled the books of TRPL. nor do they deny thar these
books are in their possession or control,

Whatever privilege that Patel/BDO may claim, is subject to their duty to comply with the
requirements of the Companics Act 2015, The law, as | have said, requires them to disclose
all the relevant books and records in their possession and control, in furtherance of the
lhquidation process,

Whether or not Patel/BDX) wishes to file a proof of debt with regards to the fees of 518,000-
¥ which is allegediy owed to them by TRPL on account of professional services previously
rendered, is a decision for them to make, There is a tenable argument that they risk forfziting
their right of flen once they lodge a prool of debt.

There is glso a tenable argument that they lose their right of fien in any event, on account of
the effect of section 386 (3 of the Companies Act,

In any evend, even if PatelBDO does not file a proof of debt, and even if it were to thereby
effectively retain its right of Hen, it must still supply all the books of the company in ils
possession, as required by law, without prejudice o its right of lien.

To the best of my knowledge, this means that the documents over which Patel/BDO maimain
a fien will have to be produced, if ordered so by this Court, and returned to Patel/BDO
following production, This ensures that the Lien is preserved without obstructing the hiquidation
process over which there is a legitimale public interest,

| arm also of the view thet Pate /BDO may only claim a right of ex over those particular books
of TRPL which they produced. and for which they have not been paid. It does not extend 10
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132,

133,

134.

ORDERS

135.

books produced by Patel/BDO for TRPL for which Patel/BDO have been paid, nor does it
extend to any other TRPL documents produced by any other party and which is merely held
in Patel’s/BDOs possession. The Jien is not carte blanche authority to withhold all books. Tt
is only enforceable in respect of unpaid fees tied to particular documents produced by
Patel/BDO and which are sl in their possession,

| acknowledge that Parel/BDO may have to endure some inconvenience in having to dig up
their archives for the books. However, “fmcomvemiemce in having to collate this
information. ..does ned of iizelf make the requirement wiveasonable "(Walker v Angus (supra
a1 [75];) Official Assignee v Grant Thornton [2012] NZHC T145 at [

There is a public interest that a liquidator should be able to gather all the information he
requites with no or the least expenses possible. While the application in this case is nol being
pursued by a liquidater or the Official Receiver. 1 am inclined to apply the same rationale here
for the reasons already stated.

With regands 10 the directors of the company. | am of the view that an affidavit of the Oifficial
Receiver ought to be filed 10 set out exactly what documents they have received and what
further documents they need before an Order can be made.

I grant the following ordess:

{1} Mr. Pradeep Patel, a partner of BDO Accountants, is to make available for
inspection within sixty (60} days all the documents listed in the Summaons and
which are summarised in paragraph 11 above,

(i) that the Official Receiver is to file an Affidavit in fourteen {14] days to set out

in detail what documents he has received and what more he requires from the
directors of TRPL,

{iii) this case is adjourned to 25 September for mention and for further directions.

Anare Tuilevuk
JUDGE
10} Seplember 2025
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