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.JUDGMENT 

11] The complainant has been granted name suppression. Therefore, any public record of 

these proceedings must not contain any in rormation that may lead to the identity of the 

complainant. She is referred to as ' TR' in this judgment. I have deliberately avoided 

identi fying details that may lead to identifying the complainant. 

[2] The accused is charged wi th two counts of rape.. They are: 

Cou11tl 

Statement of Offe11ce 

RAPE: Conirt1ry to Section 207(1) and (2)(b) and (3) of1he Crimes Act 2009. 

Particulars of Offence 
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FIL/PE YACABECI on an unknown date between the /st of FebrumJ' 2022 and the 

2811, of FebntmJ1 2022, at Nakavu village, Namosi in the Central Division, pene1rated 

the vulva of TR. a child below the age of 13 wi1h his tongue. 

Co1111t2 

Statemellt of Offe11ce 

RAPE: Contrary to Sec1ion 207(]) and (2){b) and (3) of the Crimes Act 2009. 

Particulars of Offence 

FIL/PE YACABECI on the 281
1, A11gus1 2022 at Nakavu village, Namosi in 1he 

Central Division, penetrated the vulva of TR, a child below 1he age of 13 wilh his 

tongue. 

[3] The accused denies having committed the offences. 

[4] The accused is al leged to have raped the complainant, a child under 13 years, on two 

separate occasions in 2022, the first in the month of February and the second on 28 

J\ug11st. He is alleged to have penetrated the vulva of the complainant with his tongue 

on both occasions. 

Rape 

[5] The offence of rape has three elements: the penetration of a complainant's vagina, anus 

or mouth by an accused with their penis, finger or an object, the complainant not 

consenting to sexual penetration, and the knowledge of the accused that the complainant 

was not consenting.1 The slightest penetration is sufficient to establish the clement of 

penetration. 

1 Section 207(2). 
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[6] As the complainant here is alleged 10 have been under 13 years, it is 1101 necessary for 

the prosecution to establish thai she did not consent or that the accused knew that che 

complainant d id not consent lo ihe penetration.2 

[7] To establish the two offences of rape in ihe present case. the prosecution must prove 

the following elements beyond a reasonable doubi: 

1. On a date between I February and 28 February 2022, and on 28 August 2022, the 

accused penetrated the complainant" s vulva with his tongue. 

2. The complainant was under the age of 13 years at the time. 

Burden of proof and assessment of the evidence 

[8J The accused is presumed co be i1rnocent until he is proven 10 be guilty. As a matter or 

law, the onus or burden of proof rests on the prosecution throughout the trial, and it 

never shifts to the accused. There is no obligation or burden on the accused to prove 

his innocence. 

[9] The accused chose to remain silent. He has a right to do so. No adverse inference 

will be draw11 from this. 

[ 1 OJ The burden is on the prosecution to prove the charges beyond a reasonable doubt. 

Each clement of the charge must be proved but not every fact of the story. If there is 

a reasonable doubt, so that the Court is not sure of the accused's guilt, or if there is 

any hesitation in my mind on any of the elements, the accused must be fom1d not 

guil ry of the charges and. accordiugly, acquiued. 

Approach to the assessment of the ev idence 

[I l] I approach the evidence dispassionately, without sympathy or value-laden rules 

regarding how men and women should conduct themselves. It is entirely a matter for 

2 Section 207(3). 
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me to decide which \\~lnesses are credible and rel iable and which part oflheir evidence 

I accept as true. 

[12] The prosecution' s case is largely dependent upon the complainant's evidence. She is 

11 years old. Her evidence does not require corroboration. Jfher account of the alleged 

incidents is true, then the accused is gui lty of the charges. However, if her account is 

false or may be false 1hen the accused is not guilty. 

[13] The prosecution must prove beyond reasonable doubt all the elements of the alleged 

offending. including that the accused is the person alleged to have committed the 

offending. 

Prosecution Evidence 

(141 The accused admitted a number of facts. including the following: 

1. The accused is the grand uncle of the complainant. They are known to each 

other. 

11. The complainant was aged 9 years old at the time of the alleged offending (as 

per the date in her bitth certificate which was produced by consent). 

111. The accused is known to the children by the nickname ·Tua Yaca'. 

1v . Both the accused and lhe complainant li ved in the same village - the accused 

lived in a red and blue coloured house situated on a hill. 

v. The alleged offending was first reported to the Navua Police Station on 2 

October 2023. 

[151 The prosecmion made a number of preliminary applications in respect to the evidence 

of the complainant and her friend, both aged 11 years. The evidence was to be given in 

closed court with a screen being placed between the witness and the accused whilst the 
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witness gave evidence. Ftuther, cotmsel and the court to de-robe and the eoun 10 sii at 

the same level as the two young witnesses. The accused did not objecc and. accordingly. 

the orders were granted. 

fl6] The prosecution called three witnesses, namely: 

• PWl - 1hc complainant. 

• PW2 - the complainant's friend . 

• P\V3 - the complainant's mother. 

[ 17] The complainant's evidence in examination-in-chief was a~ follows: 

1. The prosecutor put a number of questions 10 the complainant to test whether she 

understood the di ITereuce bet ween telling the tn1th and telling lies. The 

complainant demonstrated ihat she understood the difference 

ii. She is currently 11 years old. Her bilih certificate was produced as Prosecution 

Rxhibit 1. She lives in a house in the v illage with her grandfather, her parents 

and her siblings. The accused comes from the same village as her grandmother 

and is known as ' Ta Yaca' . 

111. In 2022, the accused often came to stay in the village and would live in the red 

and blue coloured house on the hill . The complainant stated that she did not like 

the accused but stated that he had not done anything to her and that she was not 

scared giving evidence. 

1v. It took a little time for the prosecutor to elicit the mailers that were the subject 

of the charges. The complainant had been asked whether the accused had done 

any bad things to her to which TR answered 'no' . Was TR sure? She answered 

'yes· . The complainant was subsequently referred to the fact that a matter was 

reported to the police in 2023 - it was at this point that TR began to speak of the 

circumstances of the. accused's alleged offending. She confirmed that the letter 
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explained that the accused had done some bad things. She confirmed that these 

bad things were done to her. She stated that the bad things were that the accused 

had licked her 'ura' on two occasions. 

v. The complainant proceeded to describe the circumstances of the 'first' incident 

-as per count I. She, two of her siblings and two friends bad gone to the youth 

house to drop the accused 's tools. She was unable to say when or how old she 

was at the lime that this occurred. She stated that when she got there she look 

off her shoes and was p laying with the other children for some lime. At some 

point she went home but had forgotten her shoes. She returned to the house to 

retrieve her shoes. By thls time it was dark. The distance from her house to the 

youth house was not far, described as being the distance from the wimess box 

to the civil registry downstairs, about 30 meters or so. The youth house had one. 

room. The room was dark. As she was retrieving the shoes from the room the 

accused, who was hid ing. grabbed her. He had been standing, leaning beside the 

wall. He grabbed her, picked her up from the waist and placed her on a mattress 

which was in the room. The accused then removed her pants and panties before 

proceedi.ug to lick her ' ura' . She pointed to her ·ura' which was in the area of 

her groin. A diagram was used for her 10 idcmify where the ·ura · was. TR drew 

a circle around the vagina area of the female figure. She stated that the accused 

licked the inside of her 'ura' with his tongue and she drew a line where he had 

done so. She was lying on her back on the mattress when he did th is and he was 

standing in front of her whlle doing it. The diagram was admitted in evidence as 

Prosecution Exhibit 2. The complainant stated that there was no lights in the 

room. When he was Ii.eking her · ura' she tried to stand up and go home but he 

pushed her down back on lop of the mal!Tess. She was angry when he had done 

this. After he had stopped licking her 'ura' she put on her panties, her pants. 

and her shoes, and walked home. The accused did not say anything to her at this 

time. 

v1 . She later lold N and T what had happened but she did nm tell her parents because 

she was scared o r her mother. N and T in turn others. including TR's older 

brotber 
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vn. The complainant then proceeded to describe the ·second' occasion that the 

accused licked her 'ura· . She had come back from school, it wa-, a Friday, and 

there had been a funeral that day-she could 001 recall her age at the time. When 

she got home from school, she put her bag in the bedroom. She saw that the 

accused was sitting in the sitting room. She went back to her bag LO &>Tab her 

lunch box in order to wash it. As she did so, the accused came into the bedroom 

and closed the door and the v.~ndows. He then picked her up and placed her on 

the bed. The complainant tried to escape but was unable to do so. The accused 

then took off her panties and licked her ·ura'. The complainam stated thal she 

was lying on the bed facing up, and the accused was next to the bed. She was 

provided a diagram and again drew a circle around the ·ura' , being the vagina 

of the female figure and drew a line to identify where the accused licked her. 

The diagram was produced as Prosecution Exhibit 3. The complainant stated 

that she was angry and felt pain in her ·ura ' . The complainant stated that her 

friend. PW2. saw them and then went and told N and that N and P came to the 

bedroom. The complainant stated that the accused stopped licking her ma when 

the others came into the bedroom. The accused then left the house. After this, 

the complainant went and washed her lunchbox. changed om of her uniform and 

went and played. 

vii i. She did not tell anyone what had happened bec.1use slle was concerned that if 

she did, then her parents would find out and she was scared or this. She feared 

that she would be smacked. She stated that her mother reported the matter to the 

police and that her older brother had told their mother what had happened. Her 

brother had found our from the others. 

[ 18] In cross-examination, the complainant stated: 

1. The distance between the youth house and her own home was close. The youth 

house is in the village. There is a room in the house where carpentry tools arc 

stored. She stated in response 10 the question whether the accused called her 

into the room. that he <lid not call her but pulled her. She was asked whether 
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she had asked for money from the accused to which she replied yes. She was 

asked whether the accused asked her lo get 01110 the mattress to which she said 

no, that the accused picked her up. It was put to her that the accused told her 

to remove her panties but she stated that he took them off. It was put to her 

that after he took off her panties, he became afraid and then told her to get 

dressed and leave. After some clarification, the complainant agreed, as well as 

agreed that she had purchased noodles witb money provided by the accused 

and that she had eaten the noodles al N's house. 

ii . 'lbe second incident was then discussed. It was put to the complainant that the 

accused had stayed in the sitting room until the accused's daughter came lO get 

him. The complainam responded that the accused was in the bedroom. She 

also slated that P\1/2 had opened the door, come inside the room. and had seen 

the accused lick the complainant's 'ura' and then ran to N and that N then 

called P (P being the accused's daughter). 

r 191 In re-examination. the complainant explained that when the accused asked her to leave 

this happened on a different, and earlier, occa5io11 to the first incident. She could not 

recall whether the accused had given her money on the occasion when he told her to 

leave or when he licked her ·ura'. Nor could she recall why he gave her money. 

[20] The second witness, PW2, is also l l years old. Iler birth certificate was produced as 

Prosecution Exhibit 4. She lives in the house next to the complainant's home. Her 

examination-in-chief was as follows: 

1. Again, due to her age, the prosecutor put a number of questions to PW2 to test 

whether she understood the difference between relling the truth and telling lies. 

The witness demonstrated tbat she understood the difference. 

11. PW2 had gone to the complainant's house on a particular day - she thought it 

was in either 2022 or 2026. Tt was in the aJlemoon and still daylight. The 
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living room in the house was empty and so she went to the bedroom. She saw 

the complainant lying on the bed and the accused was licking her private parts. 

The complainant was lying on lop of che mattress while the accused was 

kneeling down very close. She described TR's private pans as 'vono' and 

explained thac this is where a person urinates. 

m. PW2 ran from the house and saw N and P. She told them what had happened 

and they went back to the complainant's house to see. PW2 stated that P cried 

- Pis the accused's daughter. The complainant then ran out of the house and 

P hit the complainant's head. E,·erybody then left. 

iv. PW2 did noc tell her parents about the matter as in her mind she had already 

told N aud P and thought they would tell the parents. 

v. She was able to see that it was the accused licking the complainant's private 

parts because it was a bright day with sunshine and she saw him properly along 

with the complainant. She confirmed there was no one e lse in the house and 

no one else in the bedroom. She stated that both the complainant and the 

accused had seen her when she came into the room. 

(21) l.n cross-examination, PW2 provided the following evidence: 

1. She confirmed she had seen P crying. She was shown her police statement 

where there was no mention of P crying. PW2 stated that P did cry and stated 

that maybe she forgot to tell the police. 

11. She clarified that when she said that P gave the complainant a hiding, she 

meant that P had slapped the complainant. She accepted that she did not say 

this in her police statement. 

111 . She had stated in her police statement that she did not think that the accused 

and the complainant had seen her when she looked in the room. Tbis was 

inconsistent with her evidence in court. 
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1v. ll was put to PW2 that the accused was not inside 1he bedroom but was in the 

living room. PW2 main tained that the accused was inside the bedroom. She 

confirmed that the accused had his back lo her and that she suspected ii was 

the accused. 

[22] In re-examination, PW2 explained that she did not tell the police about P slapping the 

complainant or that P cried. She stated tbat she forgot. She stated that she was able to 

confirm that it was the accused that was in the bedroom as both he and the complainant 

had looked at her when she went in the room. As there was a question over whether 

PW2 was refening to the accused (in lenns of the person licking TR' s vagina), PW2 

\,,as asked to describe what the accused looked like. She stated that he was tall , brown. 

bald and fat. She named his four children, including P. She confinncd that she would 

be able to recognise the person and was led around the courtroom and was able to 

identify the person as being the accused who she saw behind the screen. 

[23 J In response to questions from the Court, PW2 stated that N was a child whereas P was 

at secondary school. 

[24] The third and final witness for the p rosecution. PW3, is the complainant's mother. She 

has six children including the complainant. The eldest is a boy. She stated in 

exmnioation-in-chief: 

1. She was in court because of a matter that she had reported to the police when 

it came to her atte11tion that her daughter, the complainallt, had been molested. 

11. The matter came to her attention when she was at home with her chi ldren. Her 

oldest son was arguing with the complainant and said that the complainant had 

done something \\oTong and that she needed to own up 10 it. Tbe complainant 

told him to be quiet and stated that she had done nothing wTOng. PW3' s son 

10 



stated that the complai11ant needed to tell their mother. PW3 then questioned 

the complainant. 

111. PW3 stated that she reported the mailer to the police. 

iv. She stated that p rior to this. there had been no family disputes between her 

farui ly and the accused's family and that they had a very tight-knit relationship. 

She stated that she trusted her children with the accused and his wife and that 

at times they stayed at the accused's home. 

v. The last time PW3 had seen the accused was after the mailer was reported to 

the police. The accused had come to her house wanting to apologise and 

seeking forgiveness from her fami ly. PW3 stated that ' 1 questioned him about 

whal has lrcmspired. And he confessed to saying that he is sorry for whal he 

has done lo my da11gh1er·. 

[25] In cross-exammatiou, PW3 agreed that the accused came to ask for forgiveness because 

of nunours of allegations against him. She disputed that the first time she asked her 

daughter about the allegations, she denied it. The police statement was put to her 

wherein she stated thai she asked lhe complainant about the mailer and she had, al first. 

denied that the accused had done bad things to her. There was some confusion as to 

whether PW3 was referring to the quarrel between the complainallt and her oldest son 

or when PW3 had asked the complainant herself. The police stalemem suggesting the 

latter. 

r26] The prosecution tl1en closed its case. 

(27] I informed the accused that I was satisfied there was evidence of each element of the 

two offences and. therefore, there was a case for him to answer. I put the three options 

to him: io provide sworn evidence. to remain silent alld to call witnesses. The accused 

stated that he wished to remain silent and did not wish to c.aU a11y witnesses. 
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Analysis of evidence and determination 

P8l I am satisfied that TR was under the age of 13 years at the time of the alleged offonding. 

Her birth certificate is proof of this. Thus, lack of consent is not required to be proven 

by the prosecution. It suffices for the prosecution to prove beyond reasonable doubt 

that the accused penetrated TR's vulva on the two occasions in 2022. 

[29] 1 remind myself that the burden 10 prove the accused 's guilt beyond rca~onablc doubt 

lies with the prosecution throughout the tria l and it never shifts to the accused. The 

defence did not call an)' evidence. That is the accused's right. 

[30] My asse.ssment of the evidence from PW I, PW2 and PW3 is cri tical to the outcome of 

the charges against the accused. l keep in mind the following factors when determining 

the credibility and reliabi lity of a wiuiess such as: promptness, spontaneity, probability, 

improbability, consistency, inconsistency, contradictions, omissions, interestedness, 

disinterestedness, bias, and the demeanour and deportment in court - see Matasavui v 

Srate (20167 FJCA 118: AAU0036.2013 (30 September 2016, State,, Salomone Qurai 

(HC Criminal - HAC 1./ o/2022). 

[31 J The complainant's evidence does not require corroboration. If I accept TR' s evidence 

as true, then the accused is guilty of the lwo ol1enses for which he has been charged. 

As ii is, the evidence of P\V2 corroborates the complainant in respect to count 2 . As 

both were only 11 years old when they gave evidence, it is helpful (before assessing 

their evidence) to note the following remarks by Rajasinghe Jin State "SS [2024] fJl-lC 

133 (23 February 2024: 

J 3 ... it is p111denl lo briefly dircuss 1/re applicable opproac/1 in e,,al11c11i11~ 1he 

evidence ,!f child 1rimesses. 711e Fiji Court of Appeal i11 A/faaz v StMe 

/2018} FJCII 19; IIAU0030.20/4 (8 /11arcft 2018) held thw: 

"Jn R ,, Powell [2006} 1 Cr.App.R.31, CA it was held inter a/i(I 

1hm ilifimts simply do 1101 ha,·£' 1he abiliry 10 lay down memory 

in a manner comp(lrable 10 adulrs and speck,/ e,t]on 1/11/SI be 
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made lo .fi:,sl-track .mch cases. I lhink the same rellsoning is 

applicable 10 a child ofU7 _l'{!ars as well. Therefore. one would 

not expect perfectly logically arrangetl e1:ide11ce in 1he case of 

"child wilue.~.~ pllrticu/arly when !he child is the 1•icti111 of the 

crime llnd probably carries both physical and psychological 

scars ivitlt lter. 

fl had been remurkeJ re~anli11~ an atf11/t viclim of rape in 

Rhtn-wada Rlwginhlwi 1/iljibhai vStatf! of Gujarat (1983} Affi 

753. /983 SCR (3; 280) that: 

"(IJ By and large a l<'iiness cannot be f!Xpec/ed to 

possess a photor.raphic memory and 10 recall !he 

de1ails <if an incident. It is not m if a video !ape is 

replayed 011 1Ju, mentlll screen; ........ (3) The powers of 

obseri,alio11 differ from person to person. What one 

11111y notice, another 11111.r 1101 . ...... It is unrealistic to 

expect II witness to be II human tape recorder:" 

77ie Supreme Co11rl in /,11/11 ,, Slale Crimiiwl Pe1i1ion Yo. 

CAV0IJ35 of'l016.· 21 July 20! 7 (2017) FJSC 19 wid referriug 

lo Bharwada iu the co111ex1 of apparem discrepancif!s i11 an 

ad11fl rape victim·.,· rec.:o(/eC'li<m but which do no/ shake the 

basic version 'Thf'ir e1·idc11ce is 110/ a 1•iJ110 recording of 

erenrs. 'in my \'iell'. onf! has to be e,•en more generous with w1d 

understa11di11g of the evidence ofa child ,rimess who may have 

been tra11111ali::ed hy u complete~v alien experience ill cases <if' 

rape and 01herfor111s of sexual assa11/ts t1ffec1ing Ju.>r ability ro 

narra/f! the incident in graphic details" 

l-1. Gil'en the abo1·e passage o( l'rema1hi/aka .IA in Affauz II State (Supra), it is 

ersenlial to note th,,r children d(J not have the same 1/fe e:,:perience as 

adults. They do not hare the same standards of logic and co11siste11cy, am! 

their wulersta11di11g may be severely limited.for many reasons, such as age 
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al1fl immaturity. Lifi.• l'iewed through the eyes a11J mind<?( a chi/cl may seem 

l't'IJ' d/ffere/11 from life riewed by cm adult. Childre11 may 1101 jitlly 

1111dersta11d what they are describing and may not have the words to descrihe 

it. They may be embarrassed to talk about inddems of a sesual nature or 

use words rhey 1hi11k are bad and, therefore . .find it d!fficulr to speak. 

15. A child may 1101 /11/(r 1111dersta11d the significance of sex11(t! acti11ities, 

which may be reflected ill !tow they remember it or describe it. A child'.~ 

memotJ' is d/f]erenifrom rhal ofcm adult. A d1ild'.r 111em01J' ca11fade even 

within tlte short term. Whe11 reco1111ti11g events later, even after 11 

reaso11nb(r short time, a child's recall of when a11d in what order el'ents 

occurred may not be accurate. A child may be 1111able to speak of lite 

context in which tll(Jse events happened. A child may have d/{ficulty dealing 

1rith co11cep111ul questions such as hnl1' sheilie .f'cli some 1ime ago or why 

shei11e did or did not tuke a parlil7dar course of ac1ion. 

16. Accordi11g(r, e1•ide11ce of the child witness must be evaf11ated by 

referencing factors appropriate to her strengths all{/ weal.nesses related 

to her age, 111e11tal de1·elop111e11t, 111u/ersta11di11g 1111d ability f() 

co1111111111icate. (vide; Nalawa v S1a;r (202!] FJCA /88: AAU0J~.20/6 (25 

Jun<! 2021). 3 

[32] The complainant was only 9 years old when the alleged offences ocew·red. She states 

that the accused grabbed her when she was retrieving her shoes from the you1h house 

and that he proceeded to remove her clothes and penetrate her ' ura' with his tongue. It 

is clear from her description and her drawing, that her ' ura· is her vagina. It is also 

clear from the descriplion that Lhe accused penelrnted her vulva (TR Slated that the 

accused licked inside her ura on the first occasion and that she felt pain in her urn on 

the second occasion when the accused licked her). The prosecution allege that the first 

offence occurred in the month of February 2022. Tbe eomplainam also states that 

sometime later on the day of a funeral (which the prosecution allege was 28 August 

2022) she went home after school. She saw the accused in the li ving room. No one 

; My emphasis. 
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else was inside the house. As she was grabbing her lunchbox from her bag in tbe 

bedroom the accused came into the bedroom, shut the door and windows, and put her 

on the bed. He then removed her panties and again licked her vagina, penetrating ii 

with his tongue 

(33] I am satisfied that the complainant understood the difference between telling the truth 

and telling lies. I am equally satisfied that at least from her perspective she was 

providing what she considered to be the truth. Her evidence was given in a clear 

manner. It took a while for TR io get iuto her description of the alleged offending. To 

begin with, TR stated that the accused bad done nothing bad to her and confinned this 

when asked whether she was sure. However, I put this down to her age and the strange 

and new environment she found herself in when she was giving evidence. Once TR 

properly understood that she was in court to talk about the alleged offendi11g, there was 

no hesitation in her descriptions and ev.idence. Her manner and demeanour were age 

appropriate. She used gestures to help with her descriptions. She spoke in a strong 

voice yet was appropriately subdued when explaining that she did not tell her parents 

of the offending because she was scared her mother would smack her. It appeared to 

me that the complainant was taking her time to answer questions in order to provide 

accurate infomiation. 

[34] That said, the offending was not reported unti l more than a year later. The defence 

argue that the delay undermines TR 's credibility as does the inconsistency between her 

account and PW3's account as to bow the matter came to light. TR told the Court that 

her brother told PW3 what !he accused had done. P\V3 staled that while TR's brother 

had alluded to something it was TR who told her oftbc accused's alleged offending. In 

my view. there is a reasonable explanation for the delay and the apparent contradiction. 

TR stated that she was too scared to tell her parents as she feared being smacked. That 

is narural for a child. The apparent contradiction as to how and who infonned P\V3 is 

not, in my view, a contradiction. TR' s brother caused the matter to come to light by 

quarreling with TR and telling her to te-11 PW3. 

[35) Of greater concern to the CoLtrl, however, arc the inconsistencies in TR's account of 

the frrsl incident. She accepted in cross examination when talking about the firsr 
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incident that the accused had told her to leave and had not licked her vagina when (as 

per the question that was put to her) the accused ' became afraid, was srnred, and he 

told you 10 get dressed and to leave the yowh house' . In re-examination, she stated that 

this occurred on a separate occasion. There were more inconsistencies with rw2·s 

evidence. These included contradictions between her statement to the police and her 

evidence in court. PW2 did not inronn the police that P had slapped the complainant 

or 1ha1 P was crying. There was also some question whether the accused and the 

complainanL had seen her when she looked imo the bedroom and saw the accused 

licking the complainant' s vagina. 

[36] This Court is permitted to take into consideration any inconsistencies 10 consider 

whether a wimess is believable and credible. It is obvious that the passage of time can 

affect one's accuracy of memory. l1 cannot be expected that every detail will be the 

same from one account to the next. If there is an inconsisrency, it is necessary lo decide, 

firstly, whether the inconsistency is significant and. secondly, whether the 

inconsistency aflecl, adversely the reliabil ity and credibility of the witness. If it is 

significant, then it is for this Court to consider whether there is an acceptable 

explanation. If there is an acceptable explanation for the change, then thjs Court may 

conclude that the underlying reliabiliry of the witness' evidence is unaffected. If the 

inconsistency is fondamental. then it is for this Colllt to decide to what extem ii 

influences the reliability of the witness' evidence. The following remarks from 

Rajasinghe Jin State v Chand [2024] FJHC 108 (23 February 2024) arc helpful: 

30. Ciamllllh .IA in State v Serefe1·11 [2018/ FJCA 163; AAU/41.2014 (the 4th 

of October 2() 18) has exten.~iveiy discussed 1he issue t!l dek~~, in reporting 

His / ,ortfrhip fbuml tlzw "1he to/0/ily of the circ11mst11nce 1est" is the correct 

approach io el'((luming the dday in reporting 10 de1ermi11e ihe credihi!ity of 

the l't'idence. An unexplained delay does not 11eee.,.1·w·ily or 1111to111wicully 

render the Proseculion cme do11b1f11/. in1ether !he case becomes Joublji,I 

depends on 1hefacfs a11d circumstcmces <//'lhe pan icular case. 
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31. ]he delay in reporting the mal/er cannm he used as a stringent rule 10 

discredit die uwhemicity of,/11.> l'rosecutiun case. ft 011z1· cm1lions flu! Coun 

lo seek und consider a S{//i1,ji1cto1:1· explanation for such c, delay cuul then 

defcr111/11e whelher there was a possibility qle111bel/ish111ents or exaggeration 

in thefac·1.1 e.,plained in the ei-itilmce !/there is an 11/1S{//isfactoi:v explanation 

.fin- 1he delay or unexplained delay. (ride: Masei ,. State /2022/ FJCA JO; 

AAU131.20/7 (3 ,\larch 2022). 

[371 ll is necessary when assessing the verac ity ofa witness' evidence to look at the totality 

of the picture. With respect to count I, TR explained the fact that the accused told her 

to leave (and did not lick her 'ura') as being an earlier separate occasion. She remained 

steadfast in her recollection that the accused pulled her into the room, removed her pants 

and panties and licked her ura. The problem that l have is in terms of the reliability of 

her memory. I am satisfied that she recalls that the accused licked her ura but I am 

unsure whether she is conflating the facts of the second incident with the earlier 

occasion when the accused 1old the complainant to put on her panties and leave. T no1c 

that TR's description of the circumstances of the accused licking her ura on the first and 

second occasion are very similar. I le picked her up, carried her and placed on her a 

mattress. She was facing up. She tried to get away but he made her lie down. These 

matters occurred 2 ½ to 3 years ago and given the matter was not reported to the police 

until October 2023. TR would nm have been asked to provide her recollection until 12-

18 months aller the two alleged incidcms. For an adult, that period of delay would 

certainly impact on their recollection. For a child of 9 years, much more so. 

Pat1icularly, where there were (if T am to accept TR·s evidence) 3 similar a lleged 

inciden1s, one of which was not mentioned until her cross-examination. I have no doubt 

given TR 'sage at the time of the alleged offending and her age when she gave evidence 

that she will struggle to recollect which facts arose on which occasion - and whether 

there were 2 or 3 incidems. 

[38) With respect to count 2. the inconsistencies by the complainant and PW2 were minor 

and did not undermine the core aspects of their evidence. 1l1e complainant was adamant 

tha1 the accused went into the bedroom on the second occasion as was PW2. Neither 

witness departed from their recollection that the accused licked the complainant" s 

vagina. The complainant saw and felt it. PW2 saw it - P\V2 can corroborate TR·s 
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evidence that the accused licked TR's vagina but cannot corroborate whether the 

accused penetrated TR 's vagina with his t<lngue. The admis~ion by the accused to the 

complainant's mother, PW3, is consistent with the complainant's evidence. PW3 staled 

that she had 'questioned him ahout ,rhat has lrtmspired ... he confessed 10 saying that 

he is sorry/or what he has done to my daughter·. I found PW3 to be aa honest witness. 

She stated that her fam ily and the accused's family were very close. I do not overlook 

her acknowledgement in cross-examination that the accused had sought forgiveness in 

regards to 'rumours of the a/legations against him '.4 Thal rather broad 

acknowledgement in my view, does not d isplace or undermine her evidence that she 

questioned the accused about the matter and he confessed and apologized for what he 

had done to TR. 

Conclusion 

[39] Having listened to the evidence of the prosecution witnesses I am sure that the accused 

penetrated the vulva or TR in TR' s home some lime in 2022 - as per count 2. I fotmd 

TR·s evidence on this to be credible and reliable. PW2 corroborated the complainant's 

evidence in this respect. On the other hand, T cannot be sure that TR's recollection 

regarding the first incident, which is the subject of count I, is correct. T have a 

reasonable doubt whether TR's recollection of the events regarding the lirst incident 

are not adversely affected by lhe passage of time between the date the incident allegedly 

occurred and when she was required to recall the details in la[e 2023. The fact that there 

may have been 3 incidents, one of which the accused did not act on his intentions, serves 

to confuse matters and raise doubts in my mind. 

[40) Accordingly, the Court is satisfied beyond a reasonable doubt that on one occasion in 

2022, being the day of a funeral, the accused penetrated the vulva of TR with his tongue 

being a child under 13 years. 

[41] In view of the above, I find the accused not guilty of count I of rape comrary lO s 207(1) 

and (2)(b) of the Crimes Ace and, thus he is acquitted. However. I find the accused 

1 These being the words of defence counsel io his question to PW3. 
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gui lty as charged of count 2 of rape contrary to s 207( I) and (2)(b) of the Crimes Act 

and he is, accordingly. convicted on this charge. 

,· 

Solicitors: 

0 ffice of Director of Public Prosecutions for the State 

Office or r .egal Aid Conunission for the Accused 
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