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JUDG1"1ENT 

(1] There are two sunu11ons before this Court for determination. The Plaintiffhas obtained 

Default Judgment on its claim and has filed a summons seeking charging orders over 

three of the Defendants' properties. The Defendants have filed their own summons 

seeking to set aside the Default Judgment. 

[2] Jr the Defendants are successful, then the Plaintiff's summons must be dismissed. Even 

if the Defendants arc unsuccessful , the Plaintiff must still show that it is entitled to 

charging orders over the three properties . 
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Background 

(3) This proceeding has its origins in a loan provided by the Plaintiff to the Defendants in 

20 I 7 for construction costs and contingency funds. It appears that the size of the loan 

was extended in 2019 and again in 202 1. By November 2019, the loan facil ity was 

$1 ,690,000. By April 2021 , it was, ii appears, :i>l ,893,99 1.85. 

[4] At some point in lime, the Defendants fell into arrears, apparently struggling to make 

repayments. The Plainti ff issued a Mortgage Demand Notice to the Defendants on 14 

February 2022. The Plaintiff says that it went to very generous lengths to allow the 

Defendants every opportunity to meet their repayments. Such generosity being in the 

fom1 of interest-only repayments, holiday repayments, restructure of the loan, and so 

on. However, the Defendants remained in arrears and in late 2022 the Defendants sold 

one of their properties to reduce their debt, the amount of $228,020.59 being made 

towards the arrears. The Plaintiff exercised its mortgagee's powers and sold another of 

the Defendants' properties. Efforts were made to sell the property by tender but 

without success. The Plaintiff then entered in to a private sale in mid-2023 to sell the 

property for $1.5 million. 

[SJ The proceeds from the sale went towards the Defendan ts debt but they still remained 

in arrears. As such, the Plaintiff commenced the present proceeding to recover the 

outstanding debt. A Writ of Summons wa~ fi led on 2 February 2024 - the Plainti ff 

seeks payment of the outstanding arrears ofS628,890.82 plus accumulating interest at 

7.95% per annum. 

[6] The Plaintiff allempted service of the court documents through its bailiff, who learned 

that the Defendants were residing in Papua New Guinea. However, the Defendant's 

then, but now previous, solicitor1 contacted the PlaintifPs solicitors and agreed to 

accept service on the Defendant's behalf. The solicitor confirmed the same by phone 

1 Astas Law. 
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and then in writing by email on 26 February 2024. The solicitor advising that she had 

'been instruc/ed to represenl Mr and Mrs Hill in 1his ma/ler with IIFC Bank' and that 

the Defendants have ' also authorised 1hat service be accepled by my office on their 

behalf. Service was effected by delivery on the solicitor on 26 February 2024. The 

Defendants' solicitors filed an Acknowledgement of Service for the Defendants on 27 

February, but did not lake any further steps. 

[7] According to the affidavit of Elizabeth Bale, the second named defendant, dated 24 

July 20242 the Defendants 'instructed our solicitor al the lime .. . 10 con/act the bailiff 

and lo deal wi1h the mauer on our behalf'. Ms Bale stated that the Defendants paid 

$5,000 to the solicitor ' as retainer .. . to act on our behalf in this mauer '. However, 

despite attempts to follow-up, the Defendants received no further contact from the 

solicitor, and as such on 23 April 2024 instructed their present solicitors to represent 

them. Ms Bale annexed email communications between her present solicitors and her 

previous solicitc1r - the present solicitors allempting without success to obtain 

documents and infonnation from the previous solicitors. 

[8 J As the Defendants failed to file a Statement of Defence, the Plaintiff obtained Default 

Judgment against the Defendants on 19 April 2024. The same was sealed on 22 April 

2024. 

[9J About this time, the Defendants appear to have learned of the Default Judgment and 

instructed their present solicitors who filed a Notice of Change of Solicitors on 2 May 

2024. The matter wa5 called for mention before this Court in early June 2024 at 

which time the Defendant's solicitors advised that the Defendants intended to apply to 

set aside the default judgment, but was awaiting information and documentation from 

the Defendant's previous solicitor. 

2 Filed in support of1he Detcndants' summons to set aside Dcfaul! Judgment 
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[10] In the meantime, on 20 May 2024 the Plaintiff filed a summons seeking charging 

orders over three of the Defendants' properties. An affidavit in opposition was filed 

for Ms Bale on 31 .July 2024. The Plaintiff filed an affidavit in reply on 6 August 

2024. 

[ 111 The Defendants filed their summons to set aside the Default Judgment on 24 July 

2024, relying on the allidavit of Ms Bale dated 24 July 2024. The Plaintiff filed an 

affidavit in opposition on 30 August 2024. The Defendants filed an affidavit in reply 

for Ms Bale dated 4 November 2024. 

Decision 

[ 12] IL is appropriate to deal first with the Defendant's sununons to set aside the default 

j udgment. 

[131 The initial issue to consider, as raised by the Defendants, is whether the default 

judgment was obtained regularly or irregularly. The Defendant's contend that the 

default judgment was obtained irregularly because the Defendants were living 

overseas at the time the proceedings were filed and the Plain ti ff ought to have 

obtained orders for service out of jurisdiction, which would have pennitted the 

Defendants additional time to file their defence. The Defendants contend that their 

previous solicitor was not authorized to accept service on their behalf. I am unable to 

accept this argument. The Defendants offer no evidence to support this contention. 

The affidavit of Ms Bale does not suggest that the previous solicitor did not have 

authority. The email from the solicitor on 26 February 2024 expressly states that the 

sol icitor was authorized. Ms Bale's statement that she paid $5,000 to the sol icitor to 

act on their behalf is consistent with such authorization. 

[14] Accordingly, I find that the default judgment was regularly obtained by the Plaintiff. 
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(I 5] The Court has power to set aside the Plaintiffs default judgment under 0 .19, r.9 of 

the High Court Rules 1988. The Comt may do so 'on such terms as it thinks just'. 

The Court has a wide discretion but must act judicially in the exercise of the power. It 

appears that the parties agree that the test 10 be applied when considering an 

application to set aside default judgment is as follows:3 

1. Whether the applicant has reasonably explained the delay; 

11. Whether the applicant has shown by way of affidavit evidence that it 

has a meritorious defense which has some prospect of success (major 

consideration); and 

iii. Whether the respondent will be prejudiced and suffer any irreparable 

harm. 

l l6] I am satisfied that the first and third criteria are satisfied by the Defendants. I accept 

there is a reasonable explanation for the delay by the Defendant 's filing their 

Statement of Defence. Ms Bale deposes that the Defendants instructed the previous 

solicitor 10 deal with the matter and paid a retainer. The Plaintiff offers no evidence 

to dispute this. The delay was caused it appears by the previous solicitor sitting on 

the matter. The Defendants were not at foul! and when informed of the default acted 

expeditiously to instruct their present solicitors. 

(17] Similarly, I am satisfied that there is no irreparable or significant prejudice caused to 

the Plaintiff if the default judgment is set aside. Whilst. of course, the Plaintiff will 

incur further legal costs that would have been the situation had the Defendants filed 

their defence in time-and the proceeding taken its normal course. The Plaintiff will not 

suffer any additional prejudice from the usual effects of a proceeding. 

3 Para 20 of Defendant ·s wrinen submissions. 
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[ 181 The key question for determination, in my view, with respect to the Defendants' 

summons to set aside the default judgment, is whether the Defendants are able to 

demonstrate that they have a meritorious defence and counterclaim if they are al lowed 

to defend the proceeding. 

fl 9] Mr Laj endra has helpfully summarized the basis for the Defendants ' defence and 

counterclaim at paragraphs 23 and 24 of the Plaillliffs written submissions. In sho1i, 

the Defendants contend that the Plaintiff owes them a fiduciary duty and has breached 

the same, the Plaillliff has not applied all their repayments towards the a1Tears as it 

should have (and thus their debt is considerably lower than pleaded), and the Plaintiff 

failed to secure a reasonable price from the mongagee sale for their propcny, (the 

property allegedly being sold under value). The Defendants also allege 

unconscionable conduct on the patt of the Plaintiff. 

[20] I have carefully read the affidavits filed by both parties. The affidavit by Mr Abdul 

Hakim for the Plaint iff is pruticularly voluminous containing a considerable number 

of documents and conununications between the parties for tbe period from 2017. 

Having read the same as well as the affidavits for Ms Rale, and considered the 

respective submissions for both parties, I am satisfied that the Defendants do not have 

a meritorious defence or counterclaim. The relationship between the parties is 

contractual. The duties and obi igations owed from one to the other is stipulated in the 

agreements contained with the various Letter of Offer entered into from 2017. The 

Defendants fell into arrears with their repayments and a Mortgage Demand Notice 

was issued to the Defendants on 14 Febrnary 2022. Al that time the Defendants were 

in arrears in the amount of$49,8!0.75. The Plaintiff required repayment of the full 

loan in the amount of $ 1,842,287.49 within 30 days. The Plaintiff was entitled to do 

so in light of the Defendants default on its repayments. 

[21] There were subsequently numerous communication between the patties in respect to 

the debt. The Defendants were represented over this period by Jackson Bale La-w-yers. 
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The Defendants sold one of thei r properties in late 2022 and paid the amount of 

$228,020.59 towards the debt. From about the same time the Plaintiff took steps to 

sell another of the Defendants properties by mortgagee sale. The property was 

advertised for tender in October 2022 hut without success. in 2023, the Plaintiff was 

able to secure a private sale for the amount of$1.500,000. The sale was ready to be 

completed on I August 2023. The Defendants were made aware of the potential sale 

in June 2023. On 3 August 2023, the Plaintiff requested the keys for the property 

from the Defendants for the sale. The Defendams replied on 4 August 2023 that they 

had a buyer secured to purchase the properly for S2.5 million and subsequently 

supplied a Sale and Purchase Agreement with the buyer dated 8 August 2023. The 

terms of the Agreement being a deposit of only $25,000 and the balance to be paid on 

the scrtlement date, being 60 days from the date of the Agreement, ie 7 October 2023. 

There followed multiple conununication between the lawyers for the two parties. 

Despite the Plaintiff having a buyer organized, it agreed to permit the Defendants an 

opportunity LO effect their O\~11 sale. Their buyer's finance was requi red to be sorted 

by September 2023 but this had still not been sorted by the date of settlement. The 

Plaintiff reluctantly permitted the Defendants a final extension to 16 October 2023. 

Jackson Bale Lawyers sought a further 7 day extension for the Defendants on 16 

October which the Plaintiff appears to have agreed. However, on 25 October 2023 

the Defendants emailed the Plaintiff directly to advise that their solicitors had 

withd rawn and the Defendants were now exploring refinancing the loan with BSP -

the Defendants sought time to seek an answer from BSP. On 27 October 2023, new 

solicitors contacted the Plaintiff on behalf of the Defendants.4 Unsurprisingly, the 

Plaintiff ran out of patience and in order to protect its position carried through with 

the sale it had secured for the amomn of$1.500,000. 

l22] As should be plain from the above, the Plaintiff permirted the Defendants a generous 

amount of time to organize its own buyer despite placing at risk the sale it had 

secured. The Defendants were on notice from February 2022 that the entire Joan was 

required to be repaid because of their defaults. The Plaintiff was well within their 

legal rights to arrange a mortgagee sale of the Defendants properties over which they 

4 I note that the Defendants went through 4 solicitors over a 6 month period from October 2023 to April 2024, 
being somewhat indicative of the state of their financial affairs. 
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held registered mortgages.5 The obligations of a mortagcc were discussed by Fatiaki J 

in Fi.ii Development Bank v Chute, l 1996] FJHC 87 (4 January 1996). That case too 

involved a default judgment following the failure of tbe defendant to file a defence. 

The defendant applied to set aside the default judgment. The learned Judge stated: 

Even assuming that the holder of a Bill of Sale owes a similar duty to the 
borrowerlgrantor, the parameters (>/the duty are clearly set out in the 
judgmem of Cross L.J. in the leading case of Cuckmere Brick Co. v. Mutual 
Fina11ce Ltd. (1971) Ch. D. 949 when he said at p.969.· 

"A mortgagee exercising a power of sale is in an ambiguous position. 
lie is 1101 a trustee ofthe power for tlte mortgagor for it was given ltim 
for his own benefit to enable him to obtain repayment of his loan. 011 
tlte other hand, he is 1101 in the position of au absolute owner selling 
his ow11 property but must 1111do11btedly pay some regard to tlte 
i11terests of the mortgagor whe11 he comes to exercise the power. 

Some points are clear. 011 tlte one hand, the mortgagee, when the 
power has arisen, can sell when he likes, eve11 though the market is 
likelv to improve if/1e holds his It and and the result of au immediate 
sale may be that instead of yielding a surplus for the mortgagor the 
purchase price is only sufjicie11t to discharge the mortgage debt a11d 
the i11terest owing 011 it." 

(my underlining) 

No mention whatsoever is made as to when? the power must be exercised (if at 
all) !!Jl!. is there the slightest suggestion that the duty arises before the exercise 
of the power of sale so as to include demand, seizure or repossession 11or in 
my view, is rhere any warrant for extending the duty to such prelimincuy steps. 

In light of1heforegoing I am firmly of the view thal the defendant's proposed 
'Defe11ce' is insupportable in law and raises no friable issue. The application 
i.1· accordingly dismissed with costs to be wxed if not agreed. 

(23] Addressing the Defendants' defences and counterclaim: 

s Sec section 79( I) of the Propeny Law Ac! 197 I. 
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i. The Plaintiffs obligations to the Defendants arc as stipulated in the 

contn1ctual terms contained in the Letter of Offer. 

11. Even so, the Defendants were permitted a considerable amount of time to 

repay the loan after it became due in full following the Demand Notice in 

February 2022. 

iii. The proceeds of the sale in the amount of $228,020.59 were used by the 

Plaintiff towards the loan debt. 

1v. The Plaintiff was entitled to sell the Defendants property by a private sale. 

The Plainti fT was given ample time 10 find another purchaser for a larger 

sale price. They did not do so. 

v. There is nothing in the pleading in the Proposed Statement of Defence and 

Counterclaim, or in the material produced by the parties in their affidavits, 

to support the allegations of unconscionable conduct on the part of the 

Plaintiff or a breach of any alleged fiduciary ducy. J am satisfied that the 

Plaintiffs conduct was fair and reasonable as evidenced by the 

opportunities it allowed the Defendants to repay the loan and to 11nd its 

0\\~1 buyer. 

v1. The Defendants were advised on several occasions by the Plaintiff and 

their solicitors in 2023 of the amount of the debt yet did not question the 

samc.6 They do so now to assert a defence but the contention lacks 

substance. 

l24J I now tum to the Plaintiff's summons seeking charging orders on three of the 

Defendants' properties. The Defendants oppose the application but offer no basis for 

their opposition except that they deny the amount owed and have applied to set aside 

6 The Plaintiff supplied a loan staiemenl to the Defendants solicitors on 23 June 2023. The solicitors replied on 
20 July 2023 no1ing the same and reserving the right to seek clarifica1ion on the figures. It does no1 appear 1hat 
the Dcfcndams did so. 
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the default judgment. According to the Certificate of Title for the three prope11ies one 

or either o[the Defendants is the registered proprietor. In light of the default 

judgment against the Defendants in the amount of $628,890.82, and the fact that the 

Defendants arc the registered proprietors, f am satisfied that the Plaintiff is entitled, 

pursuant to s 32( I) of the High Court Act 1875, to a charging order over the three 

prope11ies. 

Orders 

l25l I make the fol lowing orders: 

1. The Defendants summons to set aside the Plaintiffs Default Judgment is 

dismissed. 

11. The Plaintiff is entitled under section 32(1) of the High Court Act 1875 to a 

charge over the following properties: 

• Ce1tificate of Title No 36566 being Lot 22 on DP 7145 'Nabini' (part 

ol) situated in the District of Sigatoka and Island of Viti Levu having 

an area size of3ha 7l34m2. 

• Certificate of Title No 40580 being Lot I on DP 9966 'Block I Deuba' 

(pan of) siniatcd in the District ofSerua and Island of Viti Lcvu, having 

an area size of2ha 235m2. 

• Housing Authority Sublease No 368262 being Lot 42 on DP 4883 

situated in the District or Labasa and Province of Macuata, having an 

area size of 15.6 perches. 

111 . The Plaintiff is entitled to costs summarily assessed in the amount of $2,500, 

payable by the Defendants within 28 days. 
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