132 SUPREME COURT

A SADHU (s/o MATYALU)
V.
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[SUPREME COURT, Lautoka—Dyke J, 6 July 1980]

Civil Jurisdiction

Native Land—transfer to new owner—application to possession—claim of equitable licence

C by one who had lived there without title—no registerable or reference 1o Native Land Trxust
Ordinance S.12—no evidence transferee purchaser had been aware of occupani~no
entitlement to possession.

S. Verma for Appellant

D y. Mohammed for Respondent

Appeal against an order made by the magistrate that appellant had no right or
title to occupy house and a small portion of land going with it being part of a
larger area. |

E The land had been jointly owned under a lease from the Native Land Trust |
Board (Board) by one Sadhu and Kaniamma the mother of the appellant. In 1973
the respondent has Sadhu’s share of the land and in 1976 Kaniamma's share of the
land transfered to him.

At the time of this transfer and for many years prior appellant had lived on the
land in a house constructed by him. this being the hose and the small portion of land
F going with it which was the subject of the action. |

It was common ground that appellant had no written or registered title to justify
his occupation. He claimed that under a family arrangement between himself and
his mother Kaniamma he had an equitable licence to occupy the premises for life.
and further. that respondent was aware of this licence when Kaniamma transfered
her interest to him and was thus bound byv it.

G
The appellant was not present when the transfer was affected and the only
evidence to support his claim that the transfer was subject to the condition above
was given by a law clerk who said he took a statement from Kaniamma shortly
before her death. Though she spoke only Hindi and was illiterate the statement was
taken down in English and in the law clerk’s legalistic words.
H

Apparently the statement was admitted in evidence. According to the learned
judge of appeal its evidential value was almost negligible: vet there was no evidence
from the respondent so it was virtually unchallenged.
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The learned magistrate found the appellant had no nghtor title to occupy the A
premises and gave judgement for the respondent.

Grounds of appeal, set out in the judgement need not be repeated. The Court found: —

(1) Insofar as the alleged arrangement purported to give the appellant any right or

licence to the land it would have a dealing therein and pursuant to Native Land Trust B
Ordinance S.12 unlawful and of no effect.
(2) If the arrangement gave no right or licence to the land but was merely an
Indian family arrangementnotamounting to dealinginland this would not
assist the appellant’s case. c
(3) The appellant could not have acquired an equitable licence to the premises.
The respondent had not been a party to the family arrangement nor was
| appellant a party to the transfer. He had not acquired any right or licence
' which ran with the land.
| (4) There was no evidence that the respondent was aware of any such D
| licence.
(5) Appellant had no title or right which could be registerable or run with the
land without the consent of the Board.
Ifthe‘respondent had known that appellant was living on he land that was not
necessarily any reason for him to believe that the appellant’s presence there was
anything more than a usual family arrangement. E
| Held: On the evidence referred to above presented to the magistrate on the mat-
| ters noted. the magistrate’s decision was clearly right.
Appeal dismissed with costs.
Cases referred to: F
Chalmers v. Pardoe (1963) 3 All. ER.
Phalad v. Sukh Raj 24 FLR 170
DYKE, J.:
Judgement G

Inthiscase anarea ofland wasjointlyowned undera lease from the Native Land
Trust Board by one Sadhu and Kaniamma the mother of the appellant. In 1973 the
respondent had Sadhu’s share of the land transferred to him. and in 1976 had
Kaniamma's share transferred 10 him. At the time and for many vears prior to the
transfer the appellant lived on the land in a house constructed by him. It is the
appellant's occupation of this house and the small portion of land going with it H
which is the subject of this action. It is not in dispute that the appellant has no writ-
ten or registered title to justify his occupation. What the appellant claimed was that
undera family arrangement between himself and his mother Kaniamma he had an
equitablelicence 1o occupy the premises for life. He further claimed that the respon-
dent was aware of the said equitable licence when Kaniamma transfered her
interest in the land to him and was thus bound by it
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It was never suggested that the respondent was a party to the familyarrangement
or was a party to any agreement or arrangement with the appellant himself, but was
pleaded and claimed by the appellant that it was a “condition precedent” of the
transfer of Kaniamma's interest 1o the respondent that the appellant and his
children would be permitted to remain on the land free of interference and rent free
for their lives. Why it was said 10 be “condition precedent” is not in the lease clear.
The appellant was not present when the transfer was effected and the only evidence
to support his claim that the transfer was effected and the only evidence 10 support
his claim that the transfer was subject to the condition above stated was given by a
law clerk who said he took a statement from Kaniamma shortly before her death.
The magistrate in the court below was not surprisingly rather sceptical about this
statenent. It was not an affidavit. it was not even taken by a notary. It was taken
when the old lady was in a very feeble condition and apparently in the presence of
the appellant. although the law clerk said otherwise. It was not even in the words or
language of Kaniamma who was illiterate and spoke only Hindi. The law clerk took
the statement down in English and clearly in his own rather legalistic words—as he
said it was his own interpretation into English of what she has said. he merely pro-
duced the statement. Hence its evidential values was almost negligible. However
there was no evidence from the respondent so it was virtually unchallenged.

The magistrate in the lower court found that the appellanthad no rightortitle to
occupy the premises and gave judgement for the respondent. Itis against this judge-
ment that the appellant appeals on the following grounds:—

1. The learned trial Magistrate misdirected himself in holding that he was not
required to decide whether the family arrangement made between
Kaniamma and the defendant some years before she sold the land required
the consent of the Native Land Trust Board.

2

. The learned trial Magistrate erred in not assessing and considering Kaniam-
ma’s statement and giving it its proper weight.

. The learned trial Magistrate erred in failing to ascetain from the evidence
whether the defendant had an equitable licence to occupy the land.

[¥3 ]

4. The learned trial Magistrate erred in not holding that the plaintiff was guilty
of fraud in claiming to hold the land for an unencumbered estate in wilful
disregard of the defendant’s rights.

Lh

_ The decision is unreasonable and cannotbe sustained in viewofthe whole of
the evidence before the trial.

With regard to ground 4 there was no evidence of fraud whatsoever. The
appellantsaid he was “suspicious” but his evidence went nowhere near establishing
a case of fraud.

With regard to ground 2 the magistrate has quite clearly considered the position
firstly if he were 1o accept Kaniamma's statement as true. and secondlvif he were to
reject it. Either way he came to the conclusion that the appellant’s claim failed so
this ground of appeal has no merit

With regard to ground 1—the appellant refers to a passage in the judgement
dealing with the arrangement herween the appellant and his mother in which the
magistrate said “this arrangement was made some years before she sold the land.
Whether or not such a family arrangement is a dealing with the land requiring the
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consent of the Native Land Trust Board I am not now required to decide.” He then went on
to consider the position on the basis tnat whether such consent was necessary or not A
Kaniamma transferred the land to the respondent on condition that he permit the appellant
to remain on the land rent free for life. 5o he was considering the whole question as though
he were giving ‘the appellant the bemefit of the doubt on the question of the family
arrangement.

The case had clearly been presented before him on behalfofthe appellant on the B
basis that the arrangement whereby Kaniamma's son. the appellant. should come
and live on her land was no more than the sort of family arrangement entered into
byalmosteveryIndian familyin Fiji and was thusnota dealinginland. This wasthe

gistofthe evidence given by the appellant. this was the way counsel for the appellant
argued the case.

It was pleaded by the respondent that the arrangement was unlawful since it was a dealing
in land for which prior consent of the Native Land Trust Board in accordance with Section
12 of the Native Land Trust Ordinance, had aof been obtained. Thus under Section 12 any
such arrangement would be null and void. In so far as the arrangement purported to give the
appellam any right or licence to the land it would have been a gealing in land and would have
been unlawful and of no eftect. (See Chalmers v. Pardoe (1963) 3 A.E.R. 552 and Phalad
v. Sukh Raj 24 FLR 170).

Ifthe arrangementdid notgive the appellantany rightonlicence o the land. but
was merely an Indian family arragement as argued by counsel for the appellant. so
that it did not amount 10 a dealing in land. this could hardly assist the appellant’s
case. I leave aside the question of whether the court would have assisted Kaniamma
had she sought an eviction order against the appellant. Since she had invited the
appellant on 10 the land and allowed him to spend money to build a house and E
establish a home there the doctrines of equity would no doubt have been soughtin
the appellant’s aid. Butthe court could hardly have given the appellantany rightor
licence to the land. which would have been in direct conflict with the provisions of
section 12 of the Ordinance.

I have no doubt. from other things he has said in his judgment. that if the magis-
trate had considered the position of the family arrangement he would have cometo  F
the same conclusion that I have done. so that there is no merit in the first
ground of appeal.

With regard to ground 3—it is difficult to see how the appellant could have
acquired an equitable licence to the premises. The respondent was not a party to the
family arrangement. the appellant was not a party to the transfer to the respondent.

The appellant had not acquired any right or licence which would run with the land.

It was pleaded that the respondent was aware when acquired title to the land thatit G

was encumbered with the appellant’s equitable licence. There was no evidence 10

this effect. There were no encumbrances referred to in the transfer deed. As the

magistrate pointed out. the inference was that the land was being transferred 10 the

respondent free from all encumbrances. At the date of transfer there was no caveat

lodged on the title. The appellant did lodge a caveat later on 29/10/76. on what

grounds] don’tknow.but as he said itdidn't help. I am not surprised: he had notitle H
| orright which could be registered. or which could run with the land without the con-

sent of the Native Land Trust Board.

If the respondent knew that the appellant was living on the land. was there any
reason for him to believe thatthe appellant’s presence there was anything more than
the usual Indian family arrangement?
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The magistrateconsidered the appellant’s case at i1s highest. namely on the basis
that when Kaniamma transfered the land to him she made it a condition that the
appellant should be allowed to remain rent free for his life. Clearly she could not
have considered the appellant to have any legal right to remain otherwise the
transfer would have referred to such right as an encumbrance. In so far as she may
have been purporting to bind the respondent, she was attempting to convert the
appellant’s occupation of the premises under a family arrangement into some
licence or nghtto remain there. There would be a dealing in the land which Section
1Z of the Ordinance would render null and void, and the appellant cannot rely
on it.

This ground of appeal fails. On the evidence before him the magistrate’s deci-
sion was clearly nght and the appeal is dismissed with costs, 10 be taxed if not
agreed.

Appeal dismissed.




