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A COURT OF APPEAL
INIASI TUBERI
V.
B THE ATTORNEY-GENERAL

[COURT OF APPEAL—Speight, V. P., Roper, J. A, ORegan, J. A.]

Civil Jurisdiction
~ Judicial Review—application by Antorney-General representing Public Service
Commission—Review sought of decision of Public Service Appeals Board—excess of juris-
diction relied on—prima facie evidence of lack —objection raised on appeal against gran:-
ing leave to apply for review nor sustained.

K. Bulewa for the Appellant
N. Nand for the Respondents
D
Date of Hearing: 11th March 1987 (In Chambers)
Delivery of Judgmenr: 13th March 1987

Iniasi Tuberi appealed against an order made by the Supreme Court granting leave to the
Attorney -General (representing the Public Service Commission) to apply for Judicial Review
g ©ofadecision of the Public Service Appeals Board (the Board).

The appellant then a school teacher was dismissed from his employment by the
Commiission. He appealed to the Board successfully and ‘was reemployed in the
Ministry of Education. The Public Service Commission whose case was argued by
those representing the Attorney-General sought a review with a vicw 1o having the

F  decision by the Board quashed.

The procedure under Order 53 involved two stages. an“application for leave to
apply for Review and. if leave is granted. the hearing of the application. Rule 3(3)
specifically requires the Courtto considerat the first stage whether “itconsiders that
the applicant has a sufficient interest in the matter to which the application
reiates.”

The grounds of appeal were:
1. “"THAT the Learned Trial Judge erred in law in granting leave for Application
for Judicial Review to the Respondents when no review was permissible in law

according to the provisions of Section 14(11) of the Public Service Act. Cap.
747
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2. "THAT the Learned Trial Judge erred in Law and in fact in accepting the
substance and contents of the affidavits of Mr J. K. L. Maharaj. Solicitor and Mr
Rupan Shiu Rattan, Public Service Commission Representative, as a basis for
granting leave to apply for Judicial Review when such affidavits contained fac-
tual crrors.”

3. "THAT the Public Service Commission does not have sufficientinterestin
the matter to which the application for Judicial Review relates as is required
under Order 53 Rule (5) of the Supreme Court Rules 1967.”

Public Service Act Section 14(11) reads:

“Proceedings before the Appeal Board shall not be held bad for want of form. No
appeal shalllie from any decision of the Appeal Board. and. excepton the ground
of lack of jurisdiction other than for want of form. no proceedings or decision of
the Appeal Board shall be liable to be challenged. reviewed. quashed. or called in
question in any Court.”

Itis alleged the Board exceeded its jurisdiction when it enquired into the prop-
riety and findings of an carlier Inquiry set up by the Commission: and by enquiry-
ing into and adjucating upon the issue of appellant’s dismissal when legally it was
restricted to a consideration of whether the punishment was excessive. It had also
been contended that the board took into account otherwise immaterial facts and
irrelevancies.

Appellant submitted that Rooney I. did not or may have not turned his mind to
the Commision’s standing. the matter raised on Ground 3. He relied for this conten-
tion on a statement by Rooney 1. in an carlier similar matter—that the question ol
interest could be ignored at the application siage.

Held: Therc had not been established a basis for challenging the grant of

leave.

The argument on Ground 1 as to lack of jurisdiction—which is referred to in section 14 (11)—
was raised in considering whether the Board exceeded its Jurisdiction by enquiring into the
reasons for appellants dismissal (when it was restricted to a consideration of whether there had
been excessive punishment) and took into account other irrelevancies. These matters went to
jurisdiction so that prima facie the grant of leave was justified.

Theallezed error referred in Ground 2 had little bearing on the application. The
statement attributed to Rooneyv J. in the argumentin ground 3 wasincorrect. He was
referringto the case then betore him: 53 Rule 3(5) required to Courtto considerat the
application stage whether the'applicant had sufficient interest.

Cases referred to:
R v. Public Service Appeals Board (S.C. 26/86)
Inland Revenue Commissioners v. National Federation of Self-Employed and Small
Businesses Lid (1982) A.C. 617
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Roper. I. A.

On the January 1987 Rooney J. made an order on an ex parte application
granting the Attorney-General (representing the Public Service Cum mission) lcave
to apply for judicial review of a decision given by the Public Service Appeals
Board.

The background to this matter is that one Iniasi Vodo Tuberi. then a school
tcacher. wasdismissed from hisemplovment by the Public Service Commission. He
appealed againstthatdecision to dh Public Service Appcals Board. He was success-
ful. and has been re-emploved in the Ministry of Education. The Public Service
Commission seeks a review of the Appeals Board's decision with a view to
having it quashed.

Thisis an appeal by MrTuberi against Rooney J's grant of leave. Mr Bulewa for
the Appellant raised three grounds of appeal. the first of which reads:

"THAT the Learned Trial Judge erred in law in granting leave for Application
for Judicial Review to the Respondents when no review was permissible in law
according to the provisions of Section 14(11) of the Public Service Act. Cap.
74"

Section 14(11) reads:

“Proceedings before the Appeal Board shall not be held bad for want of
form. No appeal shall lic from any decision of the Appeal Board. and. excepton
the ground of lack of jurisdiction other than for wantof form. no prncc:dings or
decision of the Appeal Board shall be lia wlL to be challenged. reviewed.
quashed. or called in question in any Court.”

tisclear from the atfidavit and the statement filed in support of the application

for leave th: it ||1L question of “ju risdiction’ ', n the wide sense in which itis used in
this field of the law.isverym uch in issue. Forex: imple itis alleged that the Appeals
Board C\g-“u;d its jurisdiction when it enquired into the propriety and findings of
an carlier Inguiry set up by the Commission: that it otherwisc took into account
irrelevantand immaterial matters of fact: and exceeded its jurisdiction byenquiring
into and adjudicating upon the reasons for Mr Tuberi's dismissal. when by law it
ONSi ion of whether the punishment was cxcessive. All of

WS restricted 1o ¢

these matters go to isdiction. so that prima facie the grant of leave was

justified.
I'he second ground of appeal reads:

"THAT the Learned Trial Juc

stance and contents of the a

lge erred in law and in fact in ;wucpiin » the sub-
davits of Mr 1. K. L. Maharaj. Solicitor and Mr
]\Llin Shiu Rattan. Public .S"I'\'i;;' Commission Representative. as a basis for

ve to

g leave to apply for Judicial Review when such affidavits contained fac-
]

ors.”

In fact Mr J. K. L. Maharaj did not file an affidavit but was the signatory to the
Statement filed pursuant to Order 33 Rules | and 4
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The only "factual error” MrBulewa could point to in Mr Rattan's affidavit was what might
be regarded as an overstatement of the effect of an earlier judgment of Sheehan J. when Mr
Tuberi himself had sought judicial review (see 32 FLR 114). It is a matter which appears to
have little, if any bearing, on the Commission's present application for review, and we see no
merit in this ground of appeal.

The third ground reads:

“"THAT the Public Service Commission does not have sufficient interest in the
matter to which the application for Judicial Review relates as is required under
Order 53 Rule 3(5) of the Supreme Court Rules 1967."

The procedure under Order 53 involves two stages, an application for leave to
apply for judicial review and if leave is granted. the hearing of the application itself.
Rule 3(5) specificallv requries the Court to consider at the first stage whether “itcon-
siders that the applicant has a sufficient interest in the matter to which the applica-
tion relates™.

As might be expected on an ex parte application Roonev J. gave no reasons for
granting leave but simply noted the file that leave had been granted. Mr Bulewa's
complaint. which he accepted was based solely on a "a hunch™. was that in fact
Rooney J. did not. or may not have. turned his mind to the question of the Com-
missioner's standing. He based this contention on the decision of Roonev J. in
another case in which he had said on an application for leave “that the question of
sufficientinterest need not be considered at this stage™. We have looked at that deci-
sion and we do not agree that Rooney J. was saving that the question of “sufficient
interest” could be wholly ignored atthe application forleave stage. The decision was
R.v. Public Service Appeals Board (Judicial Review 26/1986: judgment 9th February
1987). The position was that he had expressed some doubts concerning “sufficient
interest” for reasons which could well be the subjectofdetailed legal submission. He
then cited /nland Revenue Commissioners v. National Federation of Self Emploved and
Small Businesses Lid [1982] A.C. 617 and then said the words on which Mr Bulcwa
relied:—

“that the question of sufficient interest need nqt be considered at this stage.”

Itis manifest that he wasthere referring to the question of “sufficientinterest” in
that particular case and was correctly following the authority of the Small Businesses
case. the headnote to which rcads:—

"(1) The question whether for the purposes of RSC Ord. 33.1. 3(5) an applicant
for judicial review had a “sufficient interest in the matter to which the applica-
tion relates’ was not. except in simple cases where it was obvious that the appli-
cant had no sufficient interest. a matter to be determined as a jurisdictional or
preliminaryissue inisolation onthe applicant'sex parte application forleave to
apply. Instead it was properly to be treated as a possible reason for the exercise of the
cowrt's discretion to refuse the application when the application itself had been heard
and the evidence of hoth parties presented. since it was necessary toidentify the
matter to which application related before it was possible to decide whether the
applicant had a sufficient interest in it.”
That ground too. we reiect _
In our opinion there is no basis for challenging the grant of leave. In saying that we stress
that we have not held that jurisdictional matters are in issue, or that the Commission has
standing, but only that a prima facie case has been established.

The appeal is dismissed with costs (o be costs in the cause.

Appeal dismissed.
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