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| RN | FINDINGS AND RECOMMENDATION

- ON ANCILLARY RELIEF

The matter remainlng for decision in bhi“ case 1 an-

cNZ

annllcatjon for an anc1llary rellef under ection 86 of the

Vatrzmonial Cauceq Act wheweby the petltloner ¢eekq « .

(a) occunatlon of the maurzmonial home :
' at Nasznu 4 mlles, ouva, Pial.’ﬁ

{(v) ﬁhat an order be made that the .

' respondent transfer a one half ., o &
share in the matrimonial home Lo
to the wetitioner and '

{c) . Such further and other rellez B S '
© . as may seen nust : R

hegrettably this macter has had a Jonﬁ career o=
lltigatlon having been before the Courts since 1980

By petltlon_flled in February3of that ygan$the yifem

- petitioner sought -~ . A R

(1) dissolution of marriage on grounds
of her hushand!s drunkenneﬂﬁ and '
cauelty;

(2) custody of the children of the -
-marrlage and v

(3} the settlements set out above.



the then learned magistrate Pecommehded -

*.‘ﬁnﬁ %hn_awnrn ifte d;cree iasued; The #wetitioner spnea

e e,

‘him from maklng-a-flnding on eancillary. re&ie vhen the matter

The resnondent t wy his answer defended the hetltloner'q

grdunds'aﬂd cros"wuetit ned on ﬁroundv of the netitionerts

cedultery. qo made no anoWO“ to the praeyers for ancillary

relief (s no_u.161( ) u.,.' wles), Afte? hiearing the varties

. . . [ " g ) i\' 3
(1)  that the pepnﬁioner s prayer fo“ _{.vﬂﬁ;&“” o
- dissclution be di"ﬂmgqed: o W s
1580 LUTLOr . 75}
r"‘v.«-\ k

(2) that the respondent cross-netition
. he-ﬂranted cand

(3 Vuﬁtoﬁ" ot %hrjohildron of the
Lo marriage to.go to the netitionpr
".toyethar with an order for main-
”-+enﬂnce-n@ children,

"n the ﬂuesizon of an0111 ary relief tre leerned magistrate

3y

founﬂ ‘he hﬂ ins ”icienu e ridence ﬁo naie any finding and re-
comménded dim miseal of thht nrayer.

”Jﬂ TPPHW“@H?JTTOH" wprﬂ accoﬁunﬁ by the Dwuorene Court

gt

to ﬁh@ Cou?t=of nnpeﬂT follawingz which an order waz trensmitted

to the mﬂgistratels court that further'evidence he taken on the

question of ancillary relief. The Tiji Court of Anpesl decision

‘and findings were not forwarded to theﬂmagistraﬁe's ¢ourt only
“the ofder; Thus it was'not then clear to-the naglatrate that
Sin facb Lhe ﬂ@tiuioner'ﬂ aﬂﬁea1 had resulted in her beinn

fvranted di%snlution of narriaae on her own netition.

It was under tqeﬂe circuwstancps +hat this nagistrats

found t at enction Q9 of the Matrim0n1a1 Cauzes Act precluded

WaS again'referred tbﬂthe_?iji Court of Appeal that court sént _ |

it b?ck 4ﬂ *he mé ,t ate'ﬁh short order.

In th event there ba‘ been in fact vevV'little'fuwthe“

eviﬂence over qnd above that tennered in 198“ when the then
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-
:1éa“ned'quiqtraté-dec?ined to make'éhv.fihdinﬁ" COﬁnu¢l:POP:
the nartwes offered onlv the evidence of the petltloner and
respondent rechded ptior to the.CQurt of'Appeal order.  As
well, the submissions of counsel_While not.uhhélﬁfﬁi,-indicated
‘the_uncertainty‘aS'tb.the_law ihithesé'mattTFQ‘t | |
- Thus, thé recgnt'decisi§h.dffthé Fial Court of hwueaW

in protiﬂa'Devi-v.'Rajéshwar'Sihpb C/A ?9/85 prov1des a much '

needed clarlFlcation of the law in Tial on matrlmonlal vronerty
settlements and indicates that courts have indeed wide powers'

"in this field.

In thdb case the ﬁldi Court of ﬁaﬂeal was dealtﬁﬁ-w1th the
nowefq of thﬁ cca t To holﬂ or tnfor a conSLructlve truqt on the '
part of a person in whose name property lo held in situatlons of
proven contrlbution and of a common, intentlon of beneflcial
ownershim eVﬁress (or 1n matrlmonial 51tuationg) 1mruted Pettlt -

v, Dettlt 1970 4.C. 7/7, quqlnc v. GlSQ1ngf1977 A.C, 886 and

patm;nll v, Ratqwel” 1978 83 DLQ °89 a-uanaalan_case also_cited

in Havward V., Glordani 1985 NZILR 140,

The Fiji Cour* of Aﬂneal also 901nted out that Section a6

-

gg¢ “ of the Matrimonial Causec Act (FlJl) also pears close afflnlty

V » The 1975 .. Matr1m0n1a¢ Causes Act.and.to ‘the statutory
provisgions obtalning in N.Z, which as is pn wn ‘te'@i?e.powers.
Tt is also in fact word for word with the same numberea seétibn‘
of Australian Matrlmontel Causes Act 1959 from which‘oﬁr'own Act
deriveu. | |

| The poverq under +hla o@cbion angd SGC+10W“ %A and 87 were

conoidnred by the High Court of Australia in Sanders v.'oanders

1@6% AAL 3._ The Flji Court of Anneal hs in Prot1ma Devi Ve

Raieshwar Qingh 29/85 adopted the statementq 1n Sanders regardina

theqe gections as also stating the law in hljl..



That dec_ "h_Saﬁé that section gﬁ (&nd the. commlenentery
sep%ions a4 and _7Y) "nlveo an evtenvlve and ILomible nower to the
court 'Se**We' bfonertv upon a wife as a moaﬂs of wrnv1din0 ‘her
majntenapce and for That of the Chderpﬁ” uut "the court iﬂ not*
1imitmﬁ in th QYEPCJwe of the powel dlven By qection 85(1) to
case 5 where tne wife has contrlbuted to the nronerty vhlcﬂ it is
'1hourht anor03ri¢te to .emtle on her_as a'méans of providing her

malntenance Or whlchflt”is thought cught to be getiled unon her

1n

H
|n 5
Fad

as_between them the rights or moral claims of +the
£ _ ESH

Snouses unon the dis solutlon of their marriage”. (emphasis added),

.Wh@n-a decroe of‘d' oluilon of mqrriaﬂe qac_b ren mamm
i”ﬂ.rﬂdeustment of the nwopertv rights Qf tae spouses may be
'renuired 1f consequentlwl in jusflce +to one or other of the

spouses and to thn chlldren is not to resultﬂ. (Lansell v.-

Laﬂsell 19w AL— 155 cited in Sanders). ‘Thué the provisions of

“Part xIII of the Matrimonial Cquses Aot and +the law on construc-
':+1ve trusts nrov1de amnle scope for orderc of sattleﬁent but aQ_-
is sa id in Drotlma DeV1 s case when an apnlioation is made under

.”-Part XIITI of tne Watrlmonial Cauqes Act the width of powers there,

"“.mav 1eave 1itt1e need to reoort to the general 1aw as to trusts.

r)1"n<:e=:c-3c111'1w Lnen to thf3 facts iﬂ thzs matter, the parties
'were_marrled'in 19@2 and first reqided in. the ﬁeswondentfs
3éister~in—1aw;q home w1th her famlly of L ohlldren.

| In 196L the . Jand at Nqsinu b nu]eq was Purchascd for £400
and by‘j@%f th9 matrimonial home had bean comnleted on this land
'_ for a controct prlce of 335 00, Tha+ was financed by a loan
.on mortange of £2%25 1 e. £1O short of the total cost of construcw

“tion.



o . : B =

Additions to the hom_ were madc 1n or about 1969 in the

form of an extra bedroom and a *l?ﬁ Tﬂ@ B=R trﬂ bOu“OGT wes to

AT ald

he 1p “CCO“mOdatL Th@lr fa ﬂTIV of by then 7 cnlldren_and the flat

to proouce dadlthndl income and no doubt to enhahce*the asset

o

velue., These additions were financed by a furtber 1ﬁ1n of £4000,

—h

Eoth losng had been ns id off bv 197W

LJ

i

Votis translated 1n+o dollars o? todav the nanital 008%

of the’ matrimonial home dnd the flat wa 9471, - For the Uurnooeﬁ
of this case I have made no dlstlnctjon betwpen fWat and - matrlm
monial home ag sugh. They are both part 3“6 parce of the same
building and form one ?qse+ in facf aq well, on . the pv1denop inf
this case th@ flat was comnleted to add to the vxabllmty 01
'-preservinp the matrimonial home.  It wa valued fo” th nurno
“of this annllcation at “% OOO Thws valuatlon @1& in caot
Ao _

Jnclude ﬂddltions by way of a'Cdrnnrt and qeallnrr of the dTiVPW8j 
-carr*ed out qubsequent to epawation. 'ihis was Sald to’ have 00st
some TAOOO.'-whlLe anpreciatlnn Tnat theqe 1wnrovements mlgh be
" more or 1ess valuable than cost 1n faceaof no 1nlormat10n to the
.contrary I Cﬁn81der 1t fair to ﬁeduot th@ whoWe cost ngure o;
AGOO to - est9b7lsh the value of the housp at the twme of qenaramiox
of the partweq. . .

| Df course other items, such as - the narties saV1nps,.tne
furniture, and. the family car could also bc taken to L;rﬂ Dar+
of matrimonial aseets.- But the 1ack sne01fwc 1nformation before
'-.the court-as to the value_at separation of furnltureior'car or‘
for examplé'the proportion'of fheiRéspondenf's superanﬁﬁation
to be added.in'make-if impdssihle.fof a fihding on these or for

consideration of the "other ancillary relief" sought,



¥

For this reason the petiticner's actusl nrayvers-resardiae

the matrimonial home ere the only matters on which eny recommen-
EE _ - o : R other
dotion Qan ke ‘made.  However such evidence asg there {e¢ on those

u

itemsg 1g relevent to any findings in resvect of whet order if
a0y snould'be made regarding the matrimoniazl home,

The petlticner sgys that - hro hout her nsreizge she had

haer # wagme e@arner nnd hizd contribuqed to the househosld exenses,

[ = T,

Tre kad hought the’child en clothp% and the household linen,
(%@ had pald for or at least contributed substantislly to the

~,

‘lﬁlrrﬁq' education, - She had bought tha familyvy fuwrniture and

the-family car.
Am to the house itself, it hed heen at her instizetion
 that the land WGs-boupht and 1t was she who provided the £4L50

when cﬁnvitlona wers heinn made to the houqe, as an employeaée of

a

»_
-*
=y

o

, Ltd., she was able to obtain staff dlscounts on waterisls.
The Leﬁpondent 58YS that it was he who ooup“f and pald for
the land, that the house-Was-erected unﬁer-cnntract let by ang
_finahée@ by him. diq wlfe made no contribution towards this
t all.: The Tetitioner in fuc ‘acinonledsad in writing that

the hﬂuap wa s hi (KG);_ Az to hous ehﬁlﬂ GV“CHSCE.he alone paid

tne grscary bi‘; gust a8 he éc tributed his share to the main-
enence and LdUC@thH of the children, _ :

ﬁéses' ing tbic evid ence I find that the aFLle made full

‘use of their advantage of ﬁoint erployuent. They were thrifty

qnd ﬂcoujred qubstﬁntial aszzte and savings, 4t se arﬂtion the

wife-had “13,27% In savinga ”hfle the husband had }A,QOQ in

:'D

savings but as well, shortly after, a lump sum superamnuation
of %40,500. He also had the housé and flat in his name valued

at say “59,000 and the income from the flat,



7.

“From the outset_itris plain that asﬁe'%errieo'ooopie‘they
'lset‘out to provide a home for themSelves and their feoily-and
such other'emenitiesVas by their joint effotts_they could attain.
i find it hiehly unlikely to eay the 1eest tl at'each'Weq even
then, reserving £6 himself or herself eyc1u31ve ownershlp of
tlio item or that It is plain that by div1 101 oe che oonmit—-
'meots thoy vere obie to oomplement eaoh other s e forte.* That
iq to sev, the ability of one partner to undertake a ohere of
the oommitments freed the other to teke care of the reet

Fov example by the petitloner providing or oontrlbuting
ticlothin# or education for the chlldren, or providinc tne furnitu“e
or family oar allowed “the Respondent to undertake tae oommitmentﬁ
under the mortnepes with greater facility. T““‘"'t t'l" :

The Reopondent says the Petltioner s.eevinge of *13 OOO
show she was not oommitted to eny joint effort but was - eetting
.'aside assets for herself. But he himself had savings of $4000.
and, would his superannuation contributions have been as sub-
stantial or made at all if his wife had not been contributing¢ '
(I say. this too keeping in mind that his superannuatlon comprises
savings throughout his working life and not juqt durinp ‘the course
of his merriage) ) - |

 The fact thet the title is in the”'.Respondentr.s. name 1s of

. course a_reie?ent faotof:but not an insuperable diffioﬁlty'uhoer
Section 86 of the Matrimoniel'ceuseeeﬁot;' Déepite this faotof and
the receipt for'the'seotion'ourchase of'theslend beiﬁg in7tﬁ§xo
Respondent's name I also find the Petitioner ‘s clainm of outtingup
the purchase money plausible and worthy of belief

As to the Petitionerts eoknowledement of the Reepondent’
exclusive ownership made in 1978,_I take note that at the_time
it was made, reconciliation for the_sake of'the-ohildren was_

i



Lo - : it
uanernest in her mind., T nccept %oo hey vtntenent thet she was

/  not then aware of her matrinonial rwpﬂfq;

{ . Thus, on_the basis of contribution alone I would-reégmmend
f | a éhaye in tﬁe.matrimnnigl home, Jut_Part KIillof the Matri-.
f_ -'mmniQIVCauﬂee ﬁC%”and ﬁeo%ion Bé:in partiowlar 1s ﬁou dexendent

o A ¢ ¢ cnntr*butinn alonm Senders v. Sanders (supra), It empnwers

/ _r 12 “ourt to msﬁe Buch wettloment of property ‘as it considers
Just and @0u1tqble in the circum tances;
I find then and take into mccount the folloving matters

in particular. The. parﬁiés set out. to use both their incomes

fpr:thp best financial aivan»ave for thé marriage. They acquire?
.a homﬁ Ior Lﬁem*elveq and iheir family. “That nome Was finenced
ﬂlmoat iﬁ%e]ly on borrowed money. s
qy sharing re:ponQ1bilit1eﬂ 1 e. by ﬁheir individual

'emntributionm thowe mnrtgaqe¢ were paid ‘off substantially if

‘nﬁf tﬁtﬁlly durinp the ceurse cf the marrlqge. I find that the
_ effor,p of the “etltioner and the neunonqen+ in achieving this vere
 eaﬁé1"and_accordinply'would recommnnd:thaﬁ the Petitloner be

-accorded a half share in the ma+rimonia’ home.,

T would add that in coming to this conclusion I have slso
considered that the ﬁéswﬂndmnt tonk.the faﬂily car and part of
Tﬁé fﬁrnitu“e. There wss ﬂu T have said no value placed on these

:thouﬁh from cost prices of these the value at separation would
| noﬁ T thinv amount to a 1arqe sum, In any case I balance again@ﬁ'
tnpt, »he fact that the Respendent retainﬂ housina and the income
- from the flat.- |
In: her praver ghe aeeks possession as wel . ' However
cmunsel for the netitioner had adviqed the court that the
.petitioner has left Fiji permanently_hence that applioation

need not be considered.



~ Hey prayer foh a transfer to herself of awhalf share in
'the natrimonial home would also therefore Seém'inanﬁropriaté '
guite apart from the time lanse and: addit*ona1 vaWue that has
oecurred ¢ iﬁce sepawatimn. _ _ |
:ﬁhileﬂﬂection Qﬁ of the Métrimoﬁiﬂl Ceuses Act does not
“ppear to contemplate a mere order of 3 1umn sum naymont it mav
: we11 in conjunc*ion wtth Section 87 emﬁower the makinw of a
money settlement as a substitution for the settlemenu of propertv

oran interest therein where that would otherwise be just and

equitable (Smee v. Smee 1966 ALR 258), ~ This seems to me to be
such an“aﬁbrOpriéﬁé situation. Accordihaiy i'réénmménd'fhat |
the Respondent pay'to the petitioner half the value of the _
matrimonial home aa at Beparation in 1979 namely half of 51, Oﬁo |
- 1.8, “95,500 ag full sattlement of her interest in the matri-

menial home, uch payment to be made within eay 3 months.






