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IN THF, MAGISTRATE'S COUHT, STJVA 

' _ _:,:, /_1·-· ,. .. ·· .? 'J,' 

Matrimonial Cause No: 

Supreme Court No: 261 

BETWEEN 

MALTI VATI SINGH d/o Dal Ram Singh 

- and -

PETITIONER 

SATYENDRA PRASAD f/n Ghurahu Prasad RESPONDENT 

FINDINGS AND FIBCOMMENDATION 
ON ANCILLARY RELIEF 

The matter remaining for decision in this case is an 

application for an ancillary relief under Section BG of.the 

Matrimonial Causes 'Act whereby the petitioner seelw -

(a) occupation of the matrimonicil home 
at Nasinu 4 miles, Suva, Fiji; 

(b) that an order be made that the 
resuondent transfer a one half 
share in the matrimonial !1ome 
to the peti t:!.oner and 

(c) such further and other relief 
as may seem ;iust. 

Regrettably this matter has had a long career of 

litigation having been before the Courts since 1980, 

By petition filed in February of that yea:01,the wife-
;,, 

petitioner sought -

(1) dl.ssolution o:f marriage on grounds 
of her husband's drunkenness and 
cuuelty; 

( 2) custody of the children o:f the 
rnnrrta r:e P-..nci 

( 3) the settlements set out a1)ove. 
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The respondent 1Jy his answer de.fended the petitioner's 

r:rounds, end cross-:,etitioned on grounds of the petitioner I s 

e.dul tery. He nade no answer to the prayers for ancillc1ry 

.l\f'ter hearinr.r the 1:":)f:!.rties 

tlH? then J.e::1rned rna,~istrate recommended -

( 1 ) 

(?) 

('i) 

that the petitioner I s prayer :for 
di:3soluti.on 'be (1irn-r!issed; ,1 

that th,,1 resJ:JDndent cross-netition 
be· 1,rantecl and 

custody of the children of the 
:,i11rriaf;e to po to the petitioner 
to,'1"ether with an order for main
tenrmce of chJ.ldren. 

~,n tbe (;uesti.on of ancillary relief, the leerned magistrate 

:found he had insufficient evidence to ma:,:e rmy finding 8.nd re

com:·~ended dismirsnl of that prayer. 

to the ,·nnvistrnte I s court that furU1er evi('ence be taken on the 

question of @ncillnry relief. 'I'he "'iji Court of A:-rpeal decision 

and findings were not .forwarded ta the magistrate 1 ,5 court only 

the order. Thus it 1rns not then clear to the :-na.n:istrate that 
,,, t 

. in fact toe p'eti ti oner I s apDeal had resulted in her being 

granted dissolution of marriage on her 01,m T)eti tion, 

It was under these circumstances that this magistrate 

found that section 89 of the Matrimonial Causes Act precluded 

h1':'1 fro,:1 :1aki.ng a finding on ancillary reil.ief. ·,,,,hen the matter 

was a.gain referred to the Fiji Court of Apneal that court sent 

it bacl: to th~ magistrate in 8hort order, 

In the event there has been in fact very· little further 

evidence, over and above that tendered in 1980 when tl1e then 
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learned magistrate declined to make. any finding. Coun:c~l for 

the parties offered only the evidence of the petitioner and 

respondent recorded prior to the Court of Appeal order, As 

well, the submissions of counsel while not lmhe1nful, indicated 

the uncertainty as to the law in these matters. 

Thus, the recent decision of the Fiji Court of Appeal 

in Protima Devi v. Rn,jeshwar Sine:h C/A 29/85 provides a much 

needed ~larification of the law in Fiji on matrimonial property 

settlements and indicates that courts have indeed wide powers 

in this field, 

In that case the Fiji Court of Appeal was dealing ,1ith the 

powers of court t:, holrl or infer a construe ti ve trust on the 

nart of a person Jn whose name property is held, in situations of 

proven contribution and of a c.omrnon. intention of beneficial 

ownership express (or in matrimonial situations) imputed Pettit 

v. Pettit 1970 A.C. 777, Gissing v. Gissing 1971 A.C. 886 and 

ftathwell v. n.:rt.'.1.wel-1 1978 83 DLH 289 a Call3.dia,, case also cited 

in Hayward v, Giordani 1983 NZLR 140. 

"c:he Fi.ji Court of A:9,Jec1l also pointed out that Section 86 

of the Matrimonial Causes Act (Fiji) also bears close affinity 

to the 1973 U .I:. :,ratrimonial Causes Act and to the statutory 

:)!'OViiiions obtn:Lning in N ,7. which A.S is l:ncrnn give wide powers. 
,I 

It is also in fact.word for word with the same numbered section 

of Australian Matrimonial Causes Act 1959 from which our own Act 

derives. 

The p01·1ers under this secti,m and sectioiw 84 and 87 were 

considered by the High Court of Australia in Sanders v. Sanders 

195!:!, PJX!. I., 3. The Fiji Court of Ap,::ieal ha.s in Proti ma Devi v. 

Ra,jeshwar Singh 29/85 adopted the statements __ in Sanders regarding 

these sections as also stating the law in Fiji. 
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Th8t decie,ion sE,ys that section ,':'-S (and the comr,le·.n.ent2ry 

SE'0tions 84 and 87) 11 ,";ives 211 extensive and .flexible power to the 

court '-settle I property_ upon a wife as a means of ·-:irovid ing her 

meJ.nternmce and for that o;f the children". But "the court is "nbt

limited in the exercise of the power p;i ven by section 8S ( ·J ) to 

cases where the wife .has contributed to the nr•:r;,ertJ ,·:hich it is 

thought 2.porooriate to 8.ettle on her as a means of orovic1ing her 

r1aintenance or which it is thought oup:ht to be settled u,,on her 

in acl .. 4usting as between them the rights or mc,ral cJ.ai•r1s of ti·1e 

s,nuses uoon the dissolution of their marriage 11 • ( emphasis added). 

',•hen a decree of dissolution of marriap:E1 hw" been made 

"e. read;justment of the nroperty rights of the spouses mRy be 

required if consequential in.justice to one or other of the 

sriouses and to the children is not to result". (LanseJ.l v. · 

LanselJ. 1965 ALR 153 cited in Sanders). Thus the provisions of 

Part XIII of the Matrimonial Causes Act and the law on construc

tive trusts provide' ample sco-pe for orders of settlement but as· 

is said il1 Protima Devi I s case when an ap-plication is made under 

Part XIII of the Matrimonial Causes Act the width of powers there, 

may leave little need to resort to the general law a.s to trusts. 

"roceeding then to the facts in this matter, the parties 

were married in 1962 and first resided in the Responde~t 1s 

sister-in-law's home with her family of 4 chlldren. 

In 196/e the land at Nasinu lf mileE' was purchased for £400 

and by 196G the mFJ.trimonial home had been completed on this land 

for· a contract price of £2335,00, That was financed by a loan 

on mortgage of £2325 i.e. £10 short of the total cost of construc-

ti.on. 
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Additions to the home were made in or Rbout 1969 in the 

form of an extra ·bedroom and a fle.t. The extro:1 bedT·oom v12.2, to 

help accommodR,te thF,ir family of by then "· chilclren and the flat 

to ,'lroduce additional income and no cloubt to enlvm.:-,e:• the Rs set 

velue. These Rddi tions were finRnced by a further loan of f.i+OOO, 

I::oth loons had been paid off by .1979, 

,,·; \JS, transla.ted into dollars of today, the cErni tal cost 

of the· matrimonial home and the flat Wf\8 '91+7·1 • For the nur:r,o,se,s 

of this case I have made no distincti.on between fJat and matri

moniRl horne R8 such, '.!'hey· are both part and rarcel of the s2.me 

building and form one asset in fact as well, on the evidence in 

this case the flat was completed to add to the vinbility of 

preserving the matrimonial home. It wall valued for the purpoi3es 

{;7)---' of this ap·olication at ::t55, 000. 'I'his valuation did in :fact 

include Additions by way of a carport and senlin,3 of the dri vew'ly 

carr1ed out subsequent to separation. 'l'h1s WRS said to have cost 

some ''.11000. While .appreciRting that these improvements might be 

more or less valuable than cost, in face .of no information to the 

contrary I consider it fa:i.r to deduct the whole cost figure of 

''lf000 to establish the· value of the house at the time of separatior 

of the pnrties, 

Of course other items, such as the parties savings, the 
I 

furniture, and. the family car could also be taken to :form part 

of matrimonial assets. But the lack specif1c information before 

the court as to the value at separation of furn1ture or car or 

for example the proportion of the Respondent's superannuation 

to be added in make it impossible for a finding on these or for 

consideration of the "other ancillary relief" sought. 



the r1ntri:tm.:)nial home e.re t~he on1y m~tters 0n t,:hich r:.n:.r recommen
other 

chltion c2n be ·made. However· such evidence 2c. there~ 12 on those / 

'. ':-,e h~,d ,,aid for or nt le::ist contr1b1..rt0d substonti8lly tc, tb: 

the f::irnily c:ar. 

Ar:; t,:, tty J-muse itself, it had heen at her insti.;::;-.tion 

tha.t the 1and ·we.s bought and it was .she who provic1od the .f.:Li08 

V'he2.1 c.:,n,:1itions 111ere being made to the house, HS en employee of 

i'•1,iJ, Ltd., she t,vas able to obtain. staff c1J.scounts on ·£1:at.erielc .. 

:l'he Resnondent sa:ys that it 1.•1as he ,,,ho bought and pa.:Ld fer 

·,:lrn lanrJ, that the 1-iouse was erected un<:1er contrc1ct l0t by an,~ 

finm1ced by him. !Us wife made no contributiorn, towards this 

r.1t nll. The ~:)eti ti oner in fnct ackno-i:-1ledg~J j_n 1Hrltin:~ that 

the house wae his (X6). As to householr' e,:;:cnscc he alone r,rc,id 

tl,e p·cc,iry bill just as h0 contribute,:: his sl1111'E' t0 the maL1-

t2rwnce 2nd educetion of the child1°en. 

Assessing this evic'ence I find that the parties ::iade full 

use of the1.r advantafe of joint employment. They were thrifty 

end 2cquired substantial asc:•:::·ts and. savings, .4t separation the 

wi.fe- had {',13, 0,",n :I;:: savin.,,. ":hiJ.e the husb1md hCJc'l. ':L.,,O,J() in 

r,svinp;s but as well, shortly after, a lump sum superannustion 

0:f ":fJO, '500. He also had the house r.nd flat in his name va.lued 

nt say '.:151,000 and the inconie from the flat, 
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From the outset it is plain that a,s a fuarried couple. th~y 

.set out to provide a home for themselves and their family and 

such other amenities as by their joint efforts they could attain. 

I find it highly unlilrnly to say the lea.s·t that each was even 

then, reserving to himself or herself exclusive ownership of· 

this item or that. It is plain that by division of the commit

ments they were able to complement each other's efforts.· That 

is to say, the ability of one partner to undertake a sha:re of 

the commitments freed the other to take care of the rest, 

For example by the petitioner providing or contributing 

clothing or education for the children, or providing the furniture 

or family car allowed the Respondent to undertake the commitments 

under the mortgages with greater facility. 

The Respondent says the Petitioner I s savings of :ii,1 3,000 

show she was not committed to any joint effort but wa:;, setting.· 

aside assets for herself. But he himself had savings of .114000 

and, would his superannuation contributions have been as sub

stantial or made at all'if his wife had not been contributirig? 

( I say this too keeping in mind that his superannuation comprises 

savings throughout his· working life and not just during the course 

of his marriage). 

The fact that the title is in the Respondent's name is of 

course a relevant factor but not an insuperable difficulty under 

Section 86 of the Matrimonial Causes Act, Despite this factor and 

the receipt for the section purchase of the land being in.·the 

Respondent 1·s name I also find the Petitioner 1s claim of putting up 

, the purchase money plausible and worthy of belief. 

As to the Petitioner's acknowledgment of the Respondent's 

exclusive ownership ma.de in 1978, I take note that at the time 

it was made, reconciliation for the sake of the children was 
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u:c,pe1·2wr1t in her mind. I nccept too her statement thot she was 

n::it then mmre of her matrimonial rights. 

Thus, on the basis of contribution alone I wou].c1 recommend 

n share in the matrimonial home, But 'i0art XI:CI of the Hetri-. 

moniel Causes Act and Section 86 in part:lcular is not dependent 

on contrlbution el one $anders v. S1mders ( nuprR), It t;nip(mers 

th,, Cottrt ·to rnnke such settlement of property ·as it considers 

,J\ist ·and equitable .in the circumstances, 

I find then and take into account the. follovinr; matters 

1n pari:lcular. The parties set out to use both thelr 1ncomes 

fo:r the best financial advantAge .for the mnrri8E(e. They aoquin.>:1 

a ho"1e.for themselv~s and their family, That home was financed 

almost totally on borrowed money. 

By r,haring responsibilities i.e. by their 1nd1vidua1 · 

contributions those mortgages were paid off substantially if 

not totally during the course of the marriage. I find that the 
"· ., -

efforts of the Petitioner and the Respondent in achieving this ~1ere 

equal, a11d accord1ngly would recommend that the Petitioner be 

c.iccorded a half share in the matrimonial home, 

I 1·1ould add that in coming to this conclusion I have also 

considered that the Respondent tool, the family car and part of 

the furniture, There was as I have said no vA.lue p1aced on thesf'! 

though from cost prices of these the value at separation would 

not I think amount to a large sum. In any case I balance against 

that, the fact that the Respondent retains housing and the income 

from the flat. 
' 

In.her prayer she seeks possession as well. However 

counsel :for the petitioner had advised the court that the 

petitioner has left Fiji permanently hence tbat application 

need not be considered. 



Her• prayer. for a transfer to herself of a half c1hare in 

the matrimonial home would also therefore seem inappropriate 

quite e,part from the time lapse and additional value that has 

occurred since separation. 

\'/h.il.le •Section BG of the Matrimonial Cnuses Act does not 

4ppear to contemplate a mere order of a lump sum payment, it mRy 

welJ. i:n. conjunc-::ion with Section 87 empower the mF.Jking of a 

money settlement a.s a substitution for the settle\'nent of property 

or an 1nterest therein where that would otherwise be just Eind 

equitable (Smee v. Smee 1966 ALR 258). This seems to me to be 

such an appropriate situation, Accordingly I recommend that 

the Respondent pay to the Petitioner half the value of the 

matrimonial home aa at separation in 1979 namely half of ~\51 , 000 

i,e. il::;>5,500 as full settlement of her interest in the matri

monial home, Such payment to be made within say 3 months, 




