' MATRIMONIAL CAUSE NO. 424/98

JETWEEN: = RATU COKANAUTO TU’UAKITAU = PETITIONER
AND: TARAIVOSALAGILAGI I N R R PTTEEUP
o DAUCAKACAKA .~ RESPONDENT
JUDGMENT

Betaz:e the Resident Magmmt

-Mpr. Eroni Sauvakacolp
Wednesday the 7 day of Agnl, 1999

. Thisisan apphcattun by the Petmuner seekmg dlssolutmn of his marnage w1th
Respondent on the ground that since April, 1992 they had lived separately and apart and

-therc 18 RO hkelzlwad of reconciliation or c:ohabxtatmn bemg re;urhcd

It is baged upon Seutmn 14 (m) of the Matﬂmamal Causes Act. Cap 51

~ The Petitioner gave evidence on oath ieged that in Apnl 1992 he ceased to
maintain a retationship with Responde: is Tlousehold Staff and informed them that
they are living separately, He also informe ﬂmm that they should take a greater care of -
their children. He stated that from that point on, he slept in a separate bedroom, had all
his meals separately, had his !aundry done scparately, never engaged in normal family

actwmes wnh Rcspondent such as watchmg televismn tngether or shanng a lwmg TOOML.. '

‘ ~The Pctmoner mntinu:dto B8Y. that fmm 1992 10 1995 when he ﬁually left the : ': L
* matrimonial home, interaction with Respondent was minimized, hardly contacted each

other end the relationship was unbearable. Irom 1995 he moved to a Flat at the Medical |
Association Building at Brown Street. Two weeks after that he than moved fo a- ' 4
Govermnment Quarters at Domam where he is now res:dmg . :

Qince he left the Matrimonial Home in 1995 he wuuld raturn on o{:casian to see
his mother and chzldren and remuved a few thmgs from his IQOms.

When cross examined by the Respondent's Counsel the Peutmner adm1tted that =~
he was engaged i in an extra marital affair with Dawn Gibson in 1991 to 1993 with whom

)
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he had a chﬂd After Dawi (J1bson he had’ anuthet rclatmnsm with Rebecca Cormn Ward
of New Zealand, they have an off spring a baby girl ADI LITIA VUIKABA
TUIBURELEVU. He continued o say that most mghts he stayed at Ms Gibson’s home
ate with her and would only come in the early moming 1o change his ¢lothes and returned
to work. When he stayed at home he would return home late at night from work or a
function, had his dinner alone and went t0 sleep. The Petitioner said that he did not ask
for divorce to get married but his intention to divorce was because there isno love to
Taraivosa the Respondent. He admitted that he continued to supply the family on $50.00
. groceries every week, house keeping, clothings for the children and all other necessary
- items thal a father would do for the family because of thc SONnS, mother ang house
' kecpers R T o
P K :5:’ o
_ The Peti tioner cotitinue to answer when cross exatmnﬂd that they did not go
together, nor sitting togethw invited to attend ﬁmcnons as President of the Senate,
She was only invited asa ‘of Protocol. I

- The Petitioner s witness 1 also gave evidence on c:ath and alleged that they were
- residing together at Catibati Home since 1982, They were bfmught up together with
Petitioner through out their hfe mnc at their Chiefly homc id Bau “NAISOGOLACA”.

: " He was with Pertxtionar asa Huuse keeper fmm 1682, The household members

> were ‘the Petmoncr, Rﬂspondent and their two c:hﬂdren His w;fe theu two oh.lldren and
P From 1992 the Petltmner and the Respandant had noﬂ)mg to do together. The

~Petitioner called P.W.1 (Potitioner’s witness 1) and his wife and told them that they
should took after their children because he will have nothing to do with Respondent. The

- W1 continved to say that they lived and slept on separate bedroom. Their ulm‘lungs 3
‘were separately washed. They were not having their meals together. They were notina ' =

- talking terms.. They never went together on big gatherings. They never watch telewsmn

together They never sat together thh children. ‘

SR When the Petmoner 8 w1tness 1 was cross exammed by the Respondent’s ccmnsel
. he said that they did not discuss with Petitioner what to say in Cowrt. Traditionaliyasa

House keeper; he is almost responsible for everything in the hnusehold for the Petitioner

ﬁ whu ism ngh Chlef ifx Bau and Fm asa whole :

_ The Petitioner’s witness 1 contmued to reply by saying that they had good
relationship with Respondent. That the Respondent and the Petitioner’s mother were in
. good terms, That the Petitioner completely moved out of the house in 1995,

The Respondent also gave evidence on oath and alleged that they were not living
separately from 1992. The Petitioner continued to reside in the matrimonial home in
1992 and than moved out of the matrimonial home in July, 1995. She continued to say
that she began to experience problem at home before Easter in 1992. She found out that
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the Petitioner was having an affair w;th one Dawn Gsbson that was when shc was tWo wi
and half months pregnant to theu' second child, -

When she found out the Petitioner’s affaar with Miss besom they arguad and she
threw her wedding ring to him after the Petitioner admitted his affair with Miss Gibson.
She tried to reconcile several times but to no avall “The relatxonshxp continued to gct
worst in 1992, _

In 1993 the Petitioner had annther relatlonshlp wzth New Zealand gn’l Rebccca
Ward. The Petitionet made froquent visit to New Zealand because of the second
relationship.” The relatwnsmp continued to get tougher, rougher and d;fﬁcult between the
two parties. G " _ o

The Respondent cormnucd o say that durmg the dlfﬁcult umf: from 1992 to 1995 |
the Petitioner contined 1o supply the family with '

. L Groc.enu o
2. Electricity Bill
3. Water bill
4, Land rate RN
5. Money gwen to the Hnuse keepv.r for the famﬁy

- From 1992 to 1995 the Re=5pondent spid that they wa::uld have, then' breakfast
together. Lunch take separately because she was at school. Fpr dinner at times they -
would eat together, at times not. For household things, she did her own wasiung. The.
houseglrl would do the chlldren and the Petitionei. .

The photographs exhibnted in court as exhbxts 1 and 2 takan in October and
November, 1993 showed that the family were all attending the function of baptism of
Ratu Jone and the bmhday of Ratn Kadavulevu at Naisagolaca in Hau on a Sunday '

The Respondent recalled that they attended two parnes tugether m 1993

: 1. - The grandmother of the eldar son. They picked hcr up at the chaya Inn
_ ' and had dinner together at the New Pecking Restaurant. -
o - 2. They were inv:ted by the iwrean Ambassador far Dinner

From 1993 to 1995 she continued to try har best to make the man'iage work on
* reconciliation but the Petitioner never allowed to hnppen The children are the unes that
suﬁered the most, :

. When the Respondent was cross examined by the Petitiunar she said that she
would do anything now to make the marriage work through reconciliation. The :

* Petitioner refused to communicate with Respondent directly but he would communicate
through the House keeper Mr. Vakauru. She continued to answer by saying that they
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drove in separately and sat separately at the opening of the Senate. They went and gat
together at the Korean Ambassador’s dinner. She admitted that they were having
problems at home from 1992 to 1995, bm outside the famﬂy home she tried to behave
normaily and fnendly L

= L With Respondent’s submlssmns thu case of Sharp v Sharp (l%l) 2F.L.R, 435
the Supreme Court of Western Austmlm held that :
' "m gstabiish the gmund af sepamtion.. Y Penﬁnmr must.
pmve not anly a desiraction of the mammanial retationskqp

but alse a pir, y.sica[ sepamtmn ”.

_ In hxs judgmant Jackson 8.P.J refarred tu the I udgsmcnt c;f Main v Mam (1949}
CL.R 636 wherein it stated : , _ _

.

T oieeass ta require not an{p a separatian in the .ﬁensé bf the destruction of

- ﬂ!e consamum vitae or mafrmwmal relatlanship but also o pkysmat

| separalmn. Iifatlows r!mt wherg kusband m’m" wgfe‘ mntinued to
Iive in a mnmmonial Home, it coula‘ not be said far the purpose

- af the 1 945 Act that rhey are lwtng “upm" even ;f ﬂwy were living
sepamtcﬂ:. -

W1ﬂ1 'Petxtmner s closing submissions he quoted that separation will still be found
[ i) exmb as & mattey’ of fact even if the couple continue to live under the same yoof.
7 “Mouncer v Mouncer (1972) { WLR 321. The matters relevant to such & finding will
be sleeping in separate rooms, not sharing domestic life (Santos v Santos {1972) Fam
- 247) and not having intercourse (Weatherly v Weatherly (1947) AG 268). In the end,
what is required is a separation of households, not houses. Desertion, for which a higher
_ requisite decree of proof is needed, also allows for a situation where the couple live under
. the same roof: (Slmth v Smith (1940) P.49, Hopes v Hopes (1949) P.227).

The pracncal test apphcd cases to answer thls questmn is usually whether one
- party continue to provide matrimonial services for the other, end whether is any sharing
= of domestic life: (Cretney and Masson, Principles of Family Law, 5™ Edition 1990 at p.
©+124), "Thus'ifa husband shuts himself up in two rooms of a house and ceases to have
* anything to do with wife, there will be a sufficient separation-of households. (Hopes v
anes Q 949) P, 227, 235) Therefore, 1f the pames share the same living roomn, eat at the
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same table, sit by the same fire or watch telewsmn togcfthar they are not to be regarded as
lwmg apart. :

The Respondent alleged that they continue to live together from 1992 to 1995.
" They were living together under the same roof at their Caubati Home. Accnrdmg to
Denning I1..J said in Bntrom v Batrom (1949) 2 all E R. : Loy

Desertion or Separanon was found where the part:es had lived to gethcr ina ﬁve
roomed bungalow under the same roof and the wife had abandoned all her duties as w:fc o
for three years where the parties had lived in the same houscholds, but the wife refused -

10 have marital mtr:rccurse or to perform any household tasks to her husband ﬂns was o
' granted & decree. . _ '

The Petmoner in this case had abandoned al‘. h15 dutms 1o the Respondent as

husband. They were slesping intwo separate bedrooms from 1992 to 1995 in thejr

Caubsti Home, before the Petitioner completely left the matrimonial home about. July,

1995. They were not having their meals together. Their clothings were separately 9P

washed. They were not in a talking terms. They never went together on big gatherings,

On the few occasions they went togsther as mentioned above, they drove in separately,

not sitting together and drove home separately, or on a few occasions they went together
it was just a show and a matter of Protocol to the general public that they were there "

together as husband and wife in actual fact not as indiceted by the Respondent that at S

home the Petitioner was hostile but at function he behaved normatiy.. Bcfure the case was o

heard for separatmn the partie.s had consemad to the follomng '

1, That the custody of the children be granted to the Rupondent
with reasonable access to the Pet:tmner

..?;,5 B

2. That the Petitioner to pny smn 00 mmntenancn for tha ehilﬂren, o
: school fees and pay for the Household, Bllls for the family. '

3. - That the Respandmt and the children to enntmue to lwe n the
_ Matnmomal Home at Caubatl Road, -

This shows that the marriage had irretnevably broken down and there is no way
of reconciliation. - '

On the cases quoted by the Pet{tmner on his submlssmns, the Pet:tzn"ner had

satisfied the law comprehenswely on each and every clement reqm:ed to amount to
separahon :
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_ e Afh:r ceu‘eﬁ:lly assessing the evidence adduced by both parties the court heyond
_ the balance of probabilities has proved that the marriage has irretrievably broken down.
‘Though the Respondent was all along saying that the marriage was not broken down.
Several attempts had been made on mediation and reconmhatlon but to no avail. The five
years separaﬁon is proved -

The Court therefnre ardemd the followmg

1.  Deeree Nisi granted and to become ahsolute at the expiry of 4() days _
from today. : _ '

‘ Qx consent:

g That the custody of the chlldrcn be granted tn the Respondent with |
reasnnable aceess tn the Petitioner..

3. | That the Pehtmner to pay $50.00 mamtenance per child x 2 total of
- $100.00 maintenance per week with effect from today till the children
are 18 years of age .

4.'” That Fetltiuner tn pay fur
o (a) Sch_nnl feﬂ_ |
(Bj School stationeries ©
(e} School umfurms for the children

- A “That the Respnndent and the chlldren to conﬁnue to live in the
B ‘Matnmonial home

B N That the Petitioner tn pay far the Houschold Bills:
‘(a) Electnmty |

'(b)wmr

Emm Sauvakaculo :
‘ Egsidegt Maglstgte
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