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1. The Plaintiffs have filed a claim against the Defendant alleging that on 8 April 2019, parties 

had entered into an agreement wherein the Defendant would provide construction work for 

the consideration of $34,000.00. It was further agreed that the Defendant would complete all 

works within 3 months from the date of entering into the agreement. 

2. The Defendant failed to complete said works as such parties entered into a Variation of 

Agreement on 3 August 2019. 

3. The Plaintiffs paid the Defendant a total of $35,937.50 from 4 April 2019 to 15 September 

2019. Further, as part of the Variation of Agreement, the Defendant agreed to pay a fixed 

penalty of SS00.00 per day from 1 November 2019. 

4. The Plaintiffs now alleges that the Defendant failed to complete the works agreed to in the 

Agreement dated 8 April 2019 and seeks an order for the monies advanced to the Defendant. 

5. The Plaintiffs also seek $6,000.00 being the fixed penalty of $500.00 per day computed from 

1 November 2019 to 13 November 2019. 

6. It is important to highlight that the Defendant through his counsel filed o Statement of 

Defence and Counterclaim on 6 July 2020. A Reply to Defence and Defence to Counterclaim 

was filed by the Plaintiffs' counsel on 24 July 2020. 

7. On 17 March 2023, the counsel for the Defendant on the Defendant·s presence sought leave 

to withdraw due to the Defendant providing varying instructions. This Court's f irst 

predecessor allowed the application. Thereafter, on 14 Apri l 2023, the Defendant failed to 

appear in Court. 



s. Thus, this matter proceeded to Formal Proof before this Court's second predecessor on 18 

September 2023 with the Plaintiffs' counsel filing an Affidavit Evidence in Chief on the same 

date. 

9. Thereafter, the matter was adjourned for Ruling and wh en thi s Court took over proceedings, 

the Ruling was still pending. Given that the counsel who had conducted Trial for the Plaintiffs 

before this Court's second predecessor had resigned, Mr. Chandra appeared before this 

Court and informed that after perusing the Affidavit fi led by the First named Plaintiff, it was 

apparent that they would need to call a further witness. 

1 o. As such. on 18 September 2025, it was agreed by Mr. Chandra, that this matter could bo 

heard afresh with the Plaintiffs relying on the First named Plainti ff's Affidavit filed on 18 

September 2023 and wi th evidence being adduced by the Plaintiff's witness, Mohammed 

Haseem. 

11. Having considered the pleadings filed as well as the evidence on behalf of the Plaintiffs, I 

now pronounce my Ruling. 

Pllllntltfi ~e 

12. In the matter herein, the Plaintiffs and the Defendant had entered into an Agreement ('initial 

Agreement') dated 8 April 2019 wherein the Plaintiff would engage the services of the 

Defendant with respec1 to certain works in exchange for $34,000.00. As per the Agreement, 

the Defendant was to complete the works within 3 months. 

13. Unfortunately, the Defendant failed to complete the contracted works within the 3 months' 

t imeframe, as such, the Plaint iffs and the Defendant entered into a Variation of Agreement 
on 3 August 2019 ('Variation Agreement'). 

14. It was acknowledged by the Defendant under the Variation Agreement that he had received 

$32,032.12 as per the initial agreement and that he had not completed the works therein. 

The Plaintiffs thus agreed to pay the Defendant the remaining amount owing under the initial 

Agreement and a further $19,551.87 for the further works the Defendant would undertake as 

per the Variation Agreement and the Defendant agreed to complete the works as stated in 

the Variation Agreement. 

15. It is after this that relations between the parties broke down. The Defendant failed to 

complete the works that he had agreed to undertake even though he had been paid a total of 

$35,937.50 by the Plaintiffs. 

16. The Plaintiffs are now seeking an order for the monies paid to the Defendants which alludes 

to their claim being one of restitutionary claim founded on unjust enrichment. 

1.eeat.eromto nundAa.Pty:m 

17. Todd on Torts (201 9, p. 6-7) d iscussed unjust enrichment as follows: 

•outside contract and rort there is a further source of civil obligation based on the idea of 
unjust enrichment. The principle presupposes three things : first, that the defendant has 
been enriched by the receipt of a benefit; secondly. thar he or she has been so enriched 
ar the plaintiff's expense; and thirdly, that it would be unjust for him or her to retain that 



benefit.In these circumstances the plaintiff can make a claim for the restitution of the 
unjustly gained benefit. The sums recoverable ere not damages. They are measured by 
the amount of the gain made by the defendant rather than by the loss suffered by the 
plaintiff. 

Examples of restitutiona,y claims include: claims for the return of money paid to another 
under the Influence of a mistake, or by compulsion, or in pursuance of a transaction 
wrongly believed to be a binding contract; c laims for the recove,y of benefits acquired in 
breach of a fiducia,y relationship, such as by the purchase by the fiducia,y of o 
beneficia,y's property or the acceptance by the fiducia,y of a secret commission; and 
claims for benefits acquired by a person In breach of another's confidence or, 
exceptionally, in breach of contract. ' 

18. The case of /n.$p.i.a)d..DJ)s1i.a_atiJws.Jf.pcU~llilYle» 81utl.btah1 (fjjj)J.Js! (2016} FJHC 

1012; Civil Action 180 of 2013 (19 October 2018) explains restitutionary claim as a cause of 

action . It is stated: 

" The Plaintiff's claim for repayment is not based on the contract which is void es being 
illegal from the start, but on the fact that the Defendants had received the money and 
has in the events which have supervened (illegality) no right to keep it. The payment 
was conditional. The deposit money is paid for a consideration which Is to be 
performed aher the payment. The condition of retaining money Is eventual 
performance of the consideration. 

The consideration wes not performed (viz, no document of title was delivered to rhe 
Plainriff) and the consideration totally failed because the contract is void as being 
illegal from the start. When the condition and consideration fails, the Defendants 
right to retain the money also simultaneously falls. 

It Is the failure of consideration (Vil, no documenr of ritle was delivered to the P/oinrlff} 
and not rhe illegality of the contract which enables money paid as deposit to be 
recovered. 

Lord Mansfield rational/led the action for money had and received in Moses v 
Macferlen(1760) 2 Burr 1005, 1 Wrn Bl 219, 120igesl 539, 4478atpage 1012 as follows: 

"It lies for money paid by mistake; or upon s consideration which happens to fa,t; 
or for money got through imposition (express, or implied); or extortion; or 
oppression; or an undue advantage taken of the Plaintiff's situation, contra,y ro 
laws made for the protection of persons under those circumstances. In one word 
the gist of this kind of action is, that the Defendant, upon the circumstances of 
the case, Is obi/gad by the ties of natural justice and equity to refund the 
money.n 

The gis t of the action before me is an action for money had and received. The action 
for money had and received Is an action outside the contract. The action for money 
had and received is not based on the contract. The action Is not dependent on the 
Illegal contract but solely on tho unjustifiable detention by the Defendant of 
claimant's money. There is no turpis causa in the matter. The restitution is regarded as 
s separate principle of low Independent of contract. Resr;tutlon is the response to 
unjust enrichment, and unjust enrichment is the event which triggers the response. 
A remedy In unjust enrichment Is not claim of damages. Nor is It a contractual 
remedy. 

' Todd, S, Hawes, C, Atkin, 8 & Cheer, U 2019, 'Chapter 1: introduction' in Todd on torts, 8"' edn, 
Thomson Reulers New Zealand Ltd, New Zealand, pp. 7-8. 



See; (1) Restitution, Present and Future, Essays in Honour of Gareth Jones 
(1998), Misnomer, p 1, Professor Birks. 

(2) Andrew Burrows, The Law of Restitution, 2"" Edirlon (2002) 

(3) Jacques Du Plessis, "Towards a Rational Structure of Liability for Unjust Ennchment: 
ThOugt,ts from two mixed Jurisdictions• 122 South African Law Journal 143. 

{4) The work by Sir William Evans entitled "An Essay on the Action for Money Had and 
Received". le was published in 1802 and dedicated to Sir Edward Law (lacer Lord 
Ellenborough}. II is reprinted in (1998) RLR3. In ifs opening psragraphs, Sir William Evans 
idenrified rhe subjecr-matter of his study as "the acrion for money had and received, as 
enforcing an obligation ro refund money which ought nor to be retained.• Sir Evans 
quo red as "proper introduction • to the subjecc the fomous passage from Che judgmenc of 
Lord Mansf,e/d CJ in Moses v Mscferlan (1760) 2 BUR 1005 (at p 102); 

" This kind of equitable action, to recover back money, which ought not In 
justice to be kept, Is very benefic ial, and therefore much encouraged. It lies 
for money which, ex aequo et bono, the Defendant ought to refund; It does not 
lie for money paid by the Plaintiff, which is claimed of him as payable In point 
of honour and honesty, although It could not have been recovered from him by 
any course of law; as in payment of a debt barred by the Statute of Limitations, or 
contracted during his infancy, or to the extent of principal ond legal inreresr upon 
an usurious conrracr, or, for money fairly lost at play: because in all these cases, 
the Defendant may retain it with a safe conscience, though by posirive law he was 
barred from recovering. But it lies for money paid by mistake; or upon a 
consideration which happens to fail; or for money got through Imposition, 
(express or Implied) or extortion; or oppression; or an undue advantage taken 
of the Plaintiff 's situation, contrary to laws made for the protection of persons 
under those circumstances. In ono word, the gisr of rhis kind ol action is, that the 
Defendant, upon the circumsrsnces of the case, is Obt;ged by the ties of natural 
justice and equity, to refund the money.• 

(my emphasis) 

19. Thus, where a party has been enriched by receiving a benefit at anothe1 party's expense and 
it would be unjust for the f irst party to retain that benefit, this is unjust enrichment and such 

an unjustifiable detention then cal ls for restitution. 

20. In QJ,y.d£fllJfl'ISdul_sn LtJIJlM~ (2005] FJHC 316; HBC0291. 1997L (1 7 February 2005), His 

Lordship Justice Connors (as he then was) considered the issue of unjust enrichment and 
stated: 

The remedy for unjust enrichment is restitution which is tho reversal of en unjusr 
enrichment of the defendent er the expense of the plaintiff. The measure of the 
plaintiff's recovery in restitution is the benefit or gain of the defendant and not, as in 
compensatory damages, the loss suffered by the plaintiff. A restitulionary order once 
made, compols tho defendants to disgorge, and the plaintiff to recoup, benefits which 
have been unjustly obtained and retained by the defendants to the detriment of the 
plaintiffs. 

In Pravery & Mathews Pry Ltd v Paul (19/lZ} H.cA5, (.1987/J..§_2 f;J.__R 221, the High 
Court of Australia recognized unjust enrichment as a valid basis of liability in a 
claim for restitution for quantum merit." 



The chree elemenrs of a claim for unjusc enrichmenr are - Narionat Bank of New 
Zealand Led v Waitakl International Processing (NI} Ltd (1997} 1 NZLR: 

(i] Proof of enrichment by receipt of a benefit; 
(ii} Enrichment at the expense of the plaintiff; and 
(iii} That retention of the benefit ls unjust. 

(my emphasis) 

21. Thus. to prove unjust enrichment, the following needs to be proven: 

i. proof of enrichment by receipt of a benefit; 

ii. enrichment at the expense of the plaintiff; and 

iii. the retention of the benefit is unjust. 

22. As per the evidence of the Fi rst named Plaintiff, the Plaint iffs engaged the service ol the 

Defendant to carry out construction/renovation works on their property located at Varadoli, 

Ba. They had entered into the initial Agreement with the Defendant. 

23. They had agreed to pay the Defendant the sum of $34,000.00 for the work that the Defendant 

would carry out in the Scope of Works which formed pan of the initial Agreement. The 

Defendant agreed to carry out the Scope or Works within 3 months in consideration of the 

$34,000.00. The Scope or Works were as follows: 

i. Demolition of stairs (front & rear) and pan of toilet walls. 

ii. Existing roof to be replaced with new structures and sheets as per drawings to engineer 

standard. 

iii. New stairs to the front and rear of building and railing all around. 
iv. New columns 8 x Nos 

v. New beams 400 x 150, 13 200 x 2 Nos 

vi. New walls to staircase area and new flooring front and back 

vii. Nogs for ceiling as per drawings. 

viii. Plastering all damaged areas. 

ix. Painting whole building (inside out) 

x. Plumbing to certain areas 

xi. Tiling top floor and bottom floor inside and out 

xii. Front and rear fencing with concrete driveway and tiling 

xiii. Replace all supplied door to adjust and f it 

xiv. Plaster remaining building 

xv. Raise window level for new window in front 

xvi. Re-do structures inside out together with new toilets 

xvii.Install burglar bars. 

24. The Agreement between the panies formed part of the First named Plaintiff's Affidavit in 
Annexure marked 'JC-1 '. 

25. The Plaintiffs and the Defendant then had to enter into a Variation Agreement dated 3 August 

2019 when the Defendant failed to complete the Scope of Works within the agreed 3-month 

timeframe as stated ,n the initial Agreement and because the Plaintiffs had requested further 
variations. 



26. The Variation Agreement between the parties formed part of the First named Plaintiff's 

Affidavit in Annexure marked 'JC-2'. 

27. From the Variation Agreement, it was agreed by the Defendant that he had been paid a total 

of $32,032.12 out of the $34,000.00, the initial consideration amount. After entering into the 

Variation Agreement, the Defendant failed and/or neglected to complete the Scope of Works 

that he had agreed. 

28. The Plaintiffs peid the Defendant a total of $35,937.50 and the receipts highlighting these 

payments form part of the First named Plaintiff's Affidavit in Annexure marked 'JC-3'. For the 

purposes of this Ruling, following details are captured from the receipts: 

Receipt No. Receipt Date Receipt Amount 

51451 04/04/2019 $3,000.00 

51452 11/04/2019 $1,870.00 

51453 18/04/201 9 $1,750.00 

51454 25/04/2019 $1,758.00 

(Illegible) 02/05/2019 $2,152.00 

51 455 10/05/2019 $2,284.00 

51456 17/05/2019 $1 ,497.50 

51457 23/05/2025 $1,860.50 

51458 30/05/2019 $1,984.90 

51461 02/06/2019 $2,500.00 

51 459 07/06/2019 $2,084.40 

51 460 13/06/2019 $1,866.30 

(Illegible) 20/06/2019 $1,666.90 

(Illegible) 04/07/2019 $2,101.00 

51 466 11/07/2019 $1,962.00 

51 467 19/07/2019 $1,700.00 

(Illegible) 03/08/2019 Sl,500.00 

(Illegible) 15/09/2019 $ 400.00 
(Illegible) 23/09/2019 $2,000.00 
TOTAL $35,937.50 

29. Thus, lhe evidence so far highlights that the Plaintiffs paid the Defendant for consideration 

which was to be performed after the payment of monies. The consideration being that the 

Defendant would complete the Scope of Works in the initial Agreement and Variation 
Agreement. 

30. The Plaintiffs paid the Defendant a total of $35,937.50 as evident from the receipts provided. 

31. Moreover, as the Defendant failed to complete the works, the Plaintiff's engaged the services 

of Mohammed Haseem ('Mr. Haseem') who is a carpenter/foreman by profession. He 

testified that he had met the Plaintiffs during COVID to complete works at their residonce In 
Varadoli. 

32. Mr. Haseem testified that he had visited the si te and that because the material was not In the 

right way, he had to stop work and re-do the existing work. When taken through the Scope or 

Works that the Defendant had agreed to undertake within the initial Agreement, Mr. Haseem 
stated the following: 



i. The stairs had been done in the wrong position with the entry to the lounge was going 

towards the kitchen as such he had to re-do this. 

ii. Given that the structure was done with C-purlln (roof iron was screwed on), tho roof had 

to be re-done to allow the roof to align. The roof had not been up to engineer standards. 

iii. The new stairs in the front had to be re-done and the stairs at the back had been done by 

Mr. Haseem as the Defendant had not done it. 

iv. Columns and beams at the back verandah had not been done. 

v. New walls to staircase area and new flooring front and back was not done by the 

Defendant. Mr. Haseem had to undertake this work with his workers. 

vi. The nogs for celling which were to be done as per the drawings had not been done given 

that the Defendant had not completed the roof. 

vii. Plastering of all damaged areas was never done by the Defendant, Mr. Haseem had 

undertaken this work with his workers. 

vi ii . The painting of the whole building (inside out) was never done because as per Mr. 

Haseem, the plastering had to be done first. 

ix. Plumbing to certain areas was not done by the Defendant. Mr. Haseem had undertaken 

this work after they had finished. 

x. Mr. Haseem testi fied that he did not tile the top floor and bottom floor inside and out and 

that it was done by another contractor. 

xi. Front and rear fencing with concrete driveway and tiling was never done by the 

Defendant. It was done by another contractor and not Mr. Haseem. 

xii. With respect to replacing all supplied door to adjust and fit, Mr. Haseem testified that 

another contractor had done it but he stated that whon he was on site, the building was 

still being constructed and if it had not been painted then the supplied doors could not 

be replaced and adjusted to fi t. 

xiii. The Defendant never raised the window level for new window in the front. This was done 

by Mr. Haseem. 

xiv. With respect to Re-doing structures inside out together with new toilets, Mr. Haseem 

testified that this was done by another contractor and it was done after the Defendant 

left. 

xv. Mr. Haseem testified that someone else Installed the burglar bars. 

33. Mr. Haseem further testified that the existing work which he had taken over from the 

Defendant had not been to industry standard. 

34. The evidence of Mr. Haseem highlights that the Defendant did not perform the consideration 

that was required of him when the Plaintiffs had paid him the monies. Further, the evidence 

of Mr. Haseem shows that Mr. Haseem had to undertake the work that was expected of the 

Defendant. 

35. Consequently, on the unchallenged verbal and documentary evidence adduced, the Court 

finds that the Defendant has been enriched and his retention of the monies paid by the 

Plaintiffs is unjust. The Plaintiffs in this case are within their right to have the amount of 
$35,937.50 paid to the Defendant recovered. 

36. Turning to the penalty clause in the Variation Agreement, the Plaintiffs are seeking to invoke 

the penalty clause as stipulated in the Variation Agreement wherein the Defendant had 

agreed to be liable for payment ol a fixed penalty of $500.00 per days to the Plaintiffs from 1 



November 2019. The Plaintiffs are seeking $6,000.00 under the penalty clause for the 

duration of 1 November 2019 to 13 November 2019. 

37. The Court needs to determine whether the penal ty c lause in the Va riation Agreement is 

enforceable and whether the Defendant is l iable for damages in the sum of $6,000.00. 

38. Her Ladyship Justice Wati in ~Us.fillilitd (Jradlng as Fuji Xerox Business Centre Fiji).J[ 
ShJiin:ui.; Case Number: ERCC 10 of 2013 (22 November 2021/ d iscussed liquated damages 

and penal ty clauses and how to determine the same. She stated: 

69. The terms of the bond clause will determine its enforceability. When is the 
provision a penalty according to the law? IbJLja~rni.DgJlle enforceablilll( 
Di.Jle~lBU$BS is s.ta.trut.. in the 1915 House of Lords decision in..D.Jml.Qp 
~umatic Tyre Company y. NeVJt...SiilL.age...aDSLMo.t=mpany {19141 VKHL 1.;JJ.Jilli/ 

AC-2S.. 

70. EJten though this decls.iJw..i§.. more than a century old, it remains gOflii.JJ!lf'f. 
This law Is also follnwad in Singapore and was adopted.in a receo.UillgJJpoce case 
l2f..XiJJ ZbJ:.ogyi n.Y..Jifulg Cb.a.ogging_l2filfil ? SLR 731. The decision stated that wh.e.o 
tb.e__cootract provides for liquidated damsees to be paid in the event of a breach,-il 
w/Jl be enfo.rceable If the amoun.t...2Ld.llmages is a genuine pce·sstimate of the-"All 
flowing from the breach (early termination) of the contract~ 

71. ~urt turther stated: If the obligation or damaies souglU.is..!!_xtravaiant 
m d unconscionable in comparison with the. loss that could canc_e.ootb1y_be proved 
to have followed from t/18 breach, the provisio"n is a penalty clause and thus 
unenforceab.IJL. 

73. I will determine the issue in reference to the .l)1mlsu;L1est. I need to ask two 
Ruestions, The first Is whether the sum of $25,000 is a genuine pre•estimate_al.J.b.e. 
loss flowing from the breach {early tecroinatlna) of the contract and _the second_/.s. 
whether the sum of .$25, 000 extravagant and unconscionable in comparison with. 
the loss that could conceivably be Qroved to have followed from the breach~ 

(my emphasis) 

39. Thus, a penalty clause is not enforceable in law especially when it is proven that i t is not a 

genuine pre-estimate of the loss flowing from the breach and that the amount is extravagant 

and unconscious in comparison with the loss that could conceivably be proved to have 

followed from the breach. 

40. In the case of Bai v Prasad; Civil Action No. HBC 280 of 2005 (29 August 2008/ Master Udit 

d ifferentiated between liquidated damages and penalty and when discussing how to 

differentiate the two, he stated: 

{42) The judgment in Commission of Public Works -v- Hi/ls was d elivered by Lord 
Dunedin. Later Lord Dunedin coosidsred_tbis issue again in Dunlop Pneumatic ht.a 
Q.on,pany-v- New Gacaie an.d Motor Company Ltd._[nM]-1,!KHL 1: [1915]...M;. 
79 at 86f, His LordshiR- offered a vezy belfl(µLguide to differentiate between a 
payment foe bceach_stipulated as 'in terrorem' thus a penalty sod a ''gen.l.J.WJ! 
c.o.Y~nanted pre .. e.stimate of the damages'' The question was 0:ne of cons_truction of 
~ p_articular contract, Jt is to be construed at the time of its making and not the.Ji.me. 
~ acb of contrac_t. His Lordship said:-



8. Jo,,,_JIJ..Jte..b§lc/JJ) hP.fl.ll.B lt:iJ~_sJ!.rn...sliPJJlBt.llif. fslL.ls..Mtl.ll.!!.BflJll1t...aJ)d 
UlJ..CQD§c.iJWable iJLB111.Q.UIJLiru;gmpa_mofl...!H/tb...Jhe_gre-11J..esL.lo.u. tb;U c:.ci.uld 
C.QtU:.Oiv.ably..bl!. p(DJ{e<Jjp bilY.e..fR.Jlmtl.e.d..fromJhe..b.reaJ;)) ... 

2. J.tw!JL® bJ1.1d tA.be..a.p8DJ!lt}(.if th§_b.cDac.b..comlsn..onJyj11.IJ.QtpJ!Y-ia8 ,u.u111 
of. m.oney,_aruLth.JU.uautlwt~cLu.., SJJlll K@al§Lt/umtM.s.um wbl.ch..Dug/JJ IJ2 
11Heken.12aiJ1 ... This though one of the most ancienr insrances is truly a corollary 
ro the last test. Wherher it had its historical origin in the doctrine of the common law 
that when A promised to pay Ba sum of money on a certain day and did not do so. B 
could only recover rh& sum with, in certain cases, inr&rest, but court never recover 
furrher damages for non-timous payment, or whe!her ii was a survival of Che rime 
when equity reformed unconscionable bargains merely because thoy were 
unconscionabte .•. is probably more inreresrlng than marerial. 

c. IMUl.b B.JU.e$Jlll)pli9P /lult ll!L111.CW'}..thltis.pe.llJl.ltyJ(ihen.::a~lA.1Yfl'IIUVm 
I S..l1lll~Y.ilb.le..by l\'aJl owmm:./1.S.i!ian. oa.Jh=cJW:e= oi..JllleJIC rruue .fll 
8/LJ)f .$J0'8r.a.l.. 8.Jl.ll!IS_,JO~ 0Lwhl!;__fuzl.8}!....0CC;a3}oll....$edlws_iHld..$2!hQ.a b.J.1! 
td.W..n~f'l]flge '. 

4. It Is no obsracle ro the sum stipulated being a genuine pre-esrimare of damage, 
thar the consequences of the breach are such as to make precise pre-esrimation 
almost impossible. On the contrary, that is just the situation when it is probable that 
pre-estimared damage was the true bargain between the parties ... • 

{43} tl!i[roJI.J.ly llllfll.eufo..d§§adb.eJJLth.e...lim.rt.9f.thD. makf.nll.Df a..t;_on~t.as..to..llldlat 
fi.Qn.sJifytJU..ljquiJ!.a.tGJLdllIDf'tllt.oc.lJH tb4! 11lJU!ec..a.pe.n.@JtyJ/)e..o,y,Di.$s Sh!.tem.ent 
111. t /:JD..pg!llJ!.flJJJll! /SJJs!t.®nc1Jaiv.BJ,Ub.c 8.l1.fl. !IJ.IU;OJ.1!! It11UJ s.tiJ1 d.lu:id.U'f.heJ®r 
t/J.e.....sumJiJ«UI.. was a_aefl1lineJI11eJ.it.$t-'IL tb.e.....Poulbltio= Jlli(s _(jguld.aad 
damBKn; T.UJ:.ae~ SJme(BJJJlu.aJlon_a_od1h/tu.aL.S8Jlings.Jjd W8"lJ...J}IIZL8 21.8.At 
m. &ahf1L.1!ie.JH1Us..Q{ SMYllllLJI _J;Jfil8U1.._$U(1LJlf =ne',!..heloua.i.d..Ps_(jgu/cf.aJgd 
d.i!..maas-1Ullf llllLP.fl.IJ.11.lt)'...Losts.....on.Jbo .Le.Q.9iv.la(Lpa_ro,; Lll»l. v...BJ,ddili:J> ~al 
8.o.JU.d lH91)JJ.KJ.8JtL/Jp~.1.S;_[J~ 1-QB.. 12Z.At 1.JZ.. RIU11.BIIJJ29 ·V.=..$Oe../J.ood.llDJ9 
aruipogV2Z. 

(my emphasis) 

41. Considering the case herein, the Court is required ro took at the construction of the controct 

at rhe time of it being made and not at the rime of the breach of the contract (vide RQj 

(supra)). 

42. Turning to the two -step process as highlighted in W.QJJ§focrLJ.td [supra], the f irst step being 

whether the sum of $6,000.00 or SS00.00 per day is a genuine pre-estimare of the toss 

flowing from the breach. There was no evidence from the Plaintiff on how the sum of $500.00 

was reached when Variation Agreement was contemplated. There was also no evidence why 

the sum of $500.00 per day was chosen. The Court is unable to ascertain whether this sum is 

a genuine pre-estimate of any loss flowing from the breach of the Variation Agreement. 

43. The second step is whether the sum of SS,000.00 or $500.00 per day Is extravagant and 

unconscionable in comparison with the toss that could conceivably be proved to have 

followed. As stated by Her Ladyship Justice Wati in lt'J{jtl/s/Jm!. L«t [supra], the Court needs to 
have regard to what the sum represents. 

44. Thero was no evidence offered by the Plaintiff as t o what the sum represented. There was no 
evidence presented by the Plaintiff to show that the loss that followed the breach would have 

been wirhin the range as stated within the written agreement between the Plaintiffs and the 



Defendant. Thus, the Court finds that the sum of $6,000.00 is extravagant and 

unconscionable. 

45. Consequently, the Court cannot find the Defendant liable for the sum of $6,000.00 as sought 

by the Plaintiffs. 

46. Moreover, the Plaintiffs are seeking solicitors' cost in the sum of $4,425.00 due to the legal 

fees they have spent thus far. Annexed to the First named Plaintiff's Affidavit as Annexure 'JC• 

5'were copies of the invoices amounting to $4,425.00 

47. The itemized invoices highlight the work undertaken by the Plaintiffs' solicitors in insti tuting 

and successfully prosecuting this matter to fi nalization. 

48. Consequently, the Court grants solicitors' costs in the sum of $4,425.00 

t!J!te.o.wmt's statelllJl.01_of ctaim..aruLCOJlfilllfc:J.aim 

49. As stated in paragraph 7 herein, after the Defendant's counsel withdrew representation in 

Court, the Defendant had appeared in the matter and from 14 April 2023 stopped appearing 

in Court. Since no evidence has been provided to substantiate the Defendant's Statement of 

Defence and Counterclaim, the Court shall not make any orders regarding the same. 

~rlllini!lion 

so. The Defendant is ordered to pay the Plaintiffs the sum of $35,937.50. 

51. The Defendant is ordered to pay solicitors costs in the sum of $4,425.00. 

52. Interest is granted at the rate of 3% from the date of institution of this action to the date of 

j udgment, that is, 25 February 2020 to 7 November 2025. 

. . ' . -
• · ~ ra 

.-✓'-;,.~ es1dent Magistrate 

---· cc.-


