IN THE PUBLIC SERVICE DISCIPLINARY

AT SUVA
PEDT CASE No. 06 of 2024
BETWEEN THE MINISTRY OF RAGRICULTURE AND WATERWAYS
EMPLOYER
AND ABISHERK CHAND
EMPLOYEE
EEEEIEI‘LCES

For the Employer : Mr. Nawaikula (Attorney General’s Chamber)

For the Employee : Mr. Chand (Fiji Public Service Association)

bate of Hearing : 21° February 2025
Date of Ruling : 14%® March 2025

RULING ON REINSTATEMENT OF SALARY

BACKGROUND

Mr. Alishek Chand (“Employee”) has been employed at the Ministry
of Agriculture & Waterways [(“Ministry”) as a2 Research Officer

(Program Coordinater — KRS) since 2017.

He was suspended by the Ministry on the 30" of September 2024.

Immediately following his suspension, the Permanent Secretary
referred the matter to the Public Service Disciplinary Tribunal
as per Regulation 23 sub-regulation (5] of the Civil Service

{General) Regulations 189%% and section 127 (7) and 120 (9) (b)

of the Constitution. That referral was made on the 1°f Octobexr
of 2024.



CHARGES

The referral to the Tribunal was accomparied by the suspensicn
of the Fmployee’s salary as per Regulation 23 (&) of the Civil

Service (General) Regulations 1988.

However, on the 23" of HNovember 2024, the Tribunal dismissed
this referral. The Tribunal did so because the Ministry had

preferred no charges at all against the Employee.

Tne Ministry, via a Memorandum by the Permanent Secretary dated
the 16% of December 2024, requested the Tribunal to reinitiate
the disciplinary charges. This Memorandum had, annexed to it, a
Notification to the Employee which sets out the disciplinary

charges which are now being preferred by the Ministry.

The Notification preferred the following allegations against

the Employee:

ALIEGATION 1

That you, &Abistek Chand (EDP 86380), whilst employed as a
Resgarch Officer (Program Coordinztor! at the Crop Research
Division, has (sic) allowed vyour irvolvement with certain
companies ‘ike WOW builders to be awarded multiple coniracts
at <—he Research Division.

Charge 1

Statement of Offence

Part 2 Section & (1) of the Civil Service Act 1999, “An
employee must behave honestly and with integrity in the course
of employment in the public service”

That you, ¥r. Abishek Chand (EDP 96280), whilst empleyed as
a Research Cfficer (Program Coordinator) at the Crop Research
Divisiorn and being e Member c¢f the Ministry of Agriculture
Technicel Evaluation Committee, was (sic) disheonest by noc
declaring in the Confidentiality and Confliict of Interest
Ceclaration Form that you had pricr knowledge of Wow Builders
Compary infeormation. Secondly, you did nct exprasg strong
views of the company’s past perrormance auring tha Technicai
Evaluation Committee meeting held on 27tk Mav Z020. By doing
s5a, you have breached Sectlion 6 (8) of the Civil Service Act
1889, which constitutes a ground for disciplinary action under
Section 7 of the sane Ehct.



Charge 2

Statement of O0Ifence

Part 2 Section 6 (2} of the Civil Service Act 1999, “An
employee must act with care and diligence in the course of
employment in the public service”

That you, Mr. Abishex Chand (EDP %6380}, wkilst emploved as
2 Research Officer (Program Cocrdinator) at the Crop Research
Civisicr and being a Member of the Ministry cf Agriculture
Techrical Ewvaluation Committee, was (sic! dishonest by not
declearing in the Confidentiality and Conflict of Interest
Declaration Form that you had prior knowledge of Wow Builders
Company information. Seccrndly, you did not sxpress stirong
views cf the company’s past performance during the Technical
Evaluation Committee meeting held on 27 May 2020. By doing
s0, you have brescnhed Section & (81 of the Civil Service Act
19889, which constituzes a ground for disciplinary action under
Section 7 of the same Act.

Chazge 3

Statemert of Offence

Part 2 Section 6 {7} of the Civil Service Act 1559, “An
amployee must disclese, and take reascnable steps to avoid,
any conflict of interest (real or apparent) in connection with
employment in the public service”

That you, Mr. Abishek Chand (EDP 96380), whilst employed as
= Research Officer (Program Cocrdinatcr) at the Crop Research
Civision and being a Member of the Ministry of Agriculture
Technical Ewvaluaticn Commitiee, was (sic) dishonest by
feiling to disclose and discuss with the Technical Evaluation
Comrzittese memiers a2t its meeting neld an 27t° May 2020 that
Wow Builders was previously awarded with a similar wcrk and
the work was not completed to an azcceptable standard and did
not provide wvalue for money. By deing so, you have breached
Secticn 6 (8) of Tivil Service Act 1993, wnich consTitutes a
ground for disciplinary action under Section 7 of the sanme
ActT.

ALLEGATION 2

That vyou, Bbishek Chand [EDP 96380}, whilst zmployed as a
Resecarcr Officer (Program Coordinator) at the Crop Research
Division issued payment for the catering of the Head cf
Sections meesring to Lovers Point Restaurart (Nauscri).

Charge 1

Statement of Q0Zfence

Part 2 Secticon & (1) of the Civil Service Act 1999, “An
employee muist behave honastly and with integrity in the course
of amployment in the public service”
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That you, Mr, Ablshek Chand {EDF 26380), whilst employed as
g Research Qfficer (Program Coordinator) at the Crop Research
Division communicated directly with the business owner of
Lovers Point Restaurant, 2w Floor Colonial 3ank Building,
Nzusori and prepared an iavoice so that the Ministry of
Agriculture can process payment for the catering services
provided during the Researcn 2rd Quarterly meeting held at
Koronivia Research Statiorn on 22/02/2023. By doing so, you
have breached Section 6(8) of the Civil Service Act 1985,
which constitutes a ground for disciplinary action under
Secticn 7 of the =zame Act.

Charge 2

Zratement of Offence

Part 2 Section £ (2) of the Civil Service Act 139995, “aAn
employee must act with care and diligence in the course of
empleyment in the public service”

That vou, ¥r. Abishek Chand (ECP 3638C), whilst employed as
& Research Officer (Frogram Coordirnatcr) at the Crop Research
Division communicated directly with the Dusiness owher of
Lovers Zoint Restaurant, 27 fFloor Colonial Bank Building,
Nausori and prepared an inveoice so that the Ministry of
Agriculture can process bvavment for rthe catering services
provided during the ZResearch 2°9 Quarterly meeting held at
Xoronivia Research Station on 22/02/2023. By doing so, you
have breached Sectian &{8!: of =he Civil Service BAgt 1998,
which constizutes & ground for disciplinary action under
Section 7 of the same Act.

Charge 3

Statsment of OZfence

Part 2 8ection € {4) of the Civil Service Act 1599, “An
employea, when acting in the course of employment in the
public service, must comply with all applicable Acts and
subordinate legislation”

Tnat you, Mr. Abisnek Chand (EIJP 86380), whilst employed as
a Research Cfficer (FProgram Ccordinater) at the Crop Researc
Division communicated directly with the business owner of
lLovers Point Restaurant, 2w Floor Colornial Bank Building,
Nausori and prepared an inveice s¢ that the Ministry of
Egriculture can process peyment for the catering services
provided durirng the Research 2% Quarterly meeting held at
Xoronivia Research Station on 22/02/2023. By doling so, you

have »nreached 3sction 6(8) o©of the Civil Service Act 19885,
whilch constitules @ ground for discionliinary acticon wunder
Secticn 7 of the same Act.
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Charge 4

Statement of Offence

Part 2 Section & (7} of the Civil Serviece Act 1999, “An
employee must disclecse, and take reasonable steps to avoid,
any conflict of interest {(real or apparent} in connection with
employment in the public service”

That you, Mr. Ablshex Chand {EDP 3€380;, wnilst employed as
a Research Officer (Progran Coordinator) at the Crop Research
Civisicon comrmuniceted directly with the business owner of
Lovers Point Restaurant, 2mM Floor Colonizl Bank Building,
Nausori and prepared an invoice so that the Ministry of
Bgriculzture <an progess payment for the catering services
provided dezring the Research 27 Quarterly meeting held at
Korcnivia Research Station on 22/02/2023. By deoing so, you
have breached Section £({8) of the Civil Service Act 1999,
which constitutes 2 ground for disciplinary action under

-

Section 7 of the samme Act.

APPLICATICHN TQO REINSTATE SALARY

8.

10.

The Employee now requests the Tribunal to reinstate all pays
wnich were suspended between the 1%t of October 2024 to the

10°F of January 2025.

The reguest was sought verbally on the 0% of January 2025

before the Tribunal.

Mr. Abishek Chand wvia his Union representative, supplemented
his request via written submissicns. These submissions are

supported inter alia by:

(1) Payslip;
(i) Statements from BSP (Easycard Account; for Abishek
Chand;

{1ii); Statements from Bred Bank Fiji for Rbishex Chand:

fivw) A statement from Finance Hub;

(v Tax Involice f£or Third Party Motor Vehicle Cover;

{wvi) A statement from LICI;
twad) Statwnents from Vodafons on m-paisa transactions for

Bbishek Chand; and

fviii) & statement from BSP (Easycard Account) for Sound of
Pacific
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11.

The Ministry filed a reply to the Employee’s submissions on the
7" of February 2025. The Ministry’s submissions are supplemented
by two further submissicons filed by the Attorney General’s

Chambers on the 21%° and 28 of February 2025.

SURMISSIONS
Employee
12. The Employee’s written submissions were supplemented by oral

13,

14.

submissions presented by his representative.

The gist of the submissicons are as follows:

the initial referral te the Tribunal which resulted in
the suspension of his salary from 1%% October 2024 was
erronecus considering the Tribunal’'s dismissal of the
referral on the 28" of November 2024.

—
-
fea—

tiid the second referral which incorporated disciplinary
allegations and filed on 18% December 2024 was only
served to him on 10 January 2025.

{1ii) he was now facing financial hardship as a result of the
suspension of his salary considering his commitments as
& sole bread winner with one c¢hild, paying for a land
loan, paying for a motor vehicle loan, paying for a loan
to Bred Bank, paying for a lcan te Finance Hub, Insurance
poilicy payments and the anticipated burden of looking
after his elderly parents in the event of his father’'s
retirement.

(iv] the supplementary source of inceome via his Business has
been affected and has been forced toc sTop operations
temporarily.

The Migistry

The Mimistry cpposas the applicaticn. It notes fthat the Trikunal
has powers under Regulation 23 (7)) of the Civil Sezxvice

{General) Regulaticns to reinstate the pay of an employse.
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15.

16.

17.

The Ministry relies con the decision ¢of the Tribunal in Public
Service (Ccmmission v Atelaite Rokosuka {P3DT No. 05 of 2024)
and the High Court in State v Publiec Service Disciplinary
Tribunal, Ex parte Turagamnivalu [2017] FJHC 434; Judicial Review
H2J 12 of 2015 {6 June 2017).

The above decisions were relied upon to form the view that the
nature of the elliegations were such that it did not warrant a

reinstatement of salary.

The Ministry highiights in ite submissions that the Emplovee
had refused service following the reinitiation of the
a.legationsg but only accepted service on the day the reinitiated

charge was first called before the tribunal on 10" January 2025.

OBSERVAIICNS

18.

Az this Tribunal has stated in Atelaite Rokusuka (supra),

Regulation 23 sub regulaticons (4), {5} and (&) when read

together, have the following effect:

(%! an employee in the ¢ivil service may be put on
suspensicn while he or she is under investigation.

tii) the investigation may be carried out either by the
Ministry or the PSC.

(1i3) upon completing investigation, the Ministry or the FSC
may decide to institute disciplinary proceedings by
referring the case to the Tribunal.

fiv) upcn a referral to the Tribunal, the employee shall be
on suspension with no pay.

(vl however, Regulatien 23 (7) gives the Tribunal a

discretion to reinstate the emplovee’s salary following
a request bty the emplayee.

In this case, %he Permanent Secretary, as stated, made the

decision to suspend the Employee. He then referred the matter
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to the Tribunal on 01 October 2024, Upon that referral, the
ZImployee’s salary was then suspended effective from the date of
referral as per Regulation 23 (6). On the 29th of November 2024,
the Tribunal dismissed the charges. This was done on account of
the fact that the Ministry had preferred no charges against the
Emplcyee. The Ministry finally filed proper charges on the 16"
of December 2024. These were served on the Employee on 10th

January 2025

DISCUSSION

20.

21.

22.

The main gquestiocn is whether or not the original referral to
tne Tribunal by the Permanent Secretary on the 1% of Octcber
2024 was a wvalid referral. If it was not a walid referral, the
question which then arises 1s whether the suspension of salary

was then unlawful?

Regulation 23 sub-regulation (5) of the Civil Service (General)

Regulaticns 19939 provides:

{5 Uporn cempleting investigation, the Fermanent Secretary of
tne relevant Ministry or <the Commission may decide fo
institute disciplinary acticr by referring the case to the
Pubiic Service Disciplinary Tribunal,

Wnat 1s referred to the Tribunal is a “ease”. The referral of a
case as such signifies that the Ministry or the Commission has
made the decision to institute disciplinary acticn. It follows
that what the Ministry or the Commission is actually referring

to the Tribunal is a “diseiplinary case”.

Section 120 (%) of the Constitution describes a disciplinary

case instituted by the Commission or by the Permanent Secretary

letoland reterred to ithe Tribunal, as a “diseiplinary action®®.
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24. The Tribunal’s function s to hear and determine such a case:

(8] In additien to such other functions as may be conferrad
by written law, the Tribunal shall have the funciion of
hearirng and determining disciplinary action instituted by-

(a; the Public Servic Commission—against any permanent
SecreTary; or

iy & permanent secretary, the Solicitor-General, the
Director of fublic Prosecutions or the Secretary-Genera.l
to Parliament—againrst any person emplioyed in  thelir
resnective ministries or cffices.

25, B disciplinary case or action, in order to be wvalid, must contain
clear unambiguous allegations., In State v Public Service

Commission, Ex parte Laladidi [19%55) FJHC 127; HbjO00173.18592s

(1% July 1995), Mr. Justice Byrnes said:

Tt is a guiding principle of our law that alleged offences
should be made specific and that it is only when the evidence
availakle shows that & person fits fairly and sguarely within
a specific cffence that they should even he charged, let
zlone ceonvicted.

The Applicant complaing that the decision to discipline and
demorte nim is null and volid as it is based upocn a charge
wnich fails t¢ identify with precision the provisions of
Regulation 36 which the Applicent is alleged t2 have breached
and that it also fails o state without ambiguity the precise
nature of the charge and the facts which constitute it.

-

With these complaints I agree and for that reason alone I
ncld that the decision to disciplines the Applicant based on
the «<¢harge which lacks the wital matters I hawve Zust
rentioned must be regarded as 2 nullity and therefore
gquashed,

26. It Zollows that a disciplinary case or acticn referred to the
Tribunal for =nearing and determinaticn, must contain a charge

which:

() sets out in very clear terms the facts {allegations)

which constitute it {i.e. what did the Employee do or

not do which forms the basis of the allegation that ha

or she had engagad in misconduct?).
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27,

28,

29,

30.

(1%) identifies with precision the provisions of the Public
Service Act (Code o¢f Conduct) which the Employee
concerned is alleged to have breached through his

artionf{s) or inactioni{s}.

Regulation 23 (%) provides as follows:

Subiect to sub regulatiors (7) and (B), a2 referral to the
Public Service Disciplinary Tribunal has the effect of
suspending the employee commencing from the date the case is
referred and the suspension must initially ce on no peay,
provided however that where the employes occuples staff
quarters or receives a housing allowance, then that employee
zontinues to be entlitled to cccupy the staff guarters or
receive the housing allowance until the daterminartion of the
di.scinlinary charge Dy <+<he Public Service Disciplinary
Tribural.

A referral to the Tribunal, according tc Regulaticn 23 (6},
effects two things: (i) the automatic suspension of the Employee

from the date of referral, and (ii) the suspension of pay.

The Trxibunal is of the view that a suspension from work, and of
pay, carried out pursuant to Regulation 23 (&), would be
unlawful, if they are based on a “referral” fo¢ the Tribunal

which does not contain a disciplinary charge.

It should follow as a matter of right te the Employee (rather

thar as a matter of the Tribunal exercising its discretion) -
that the Employee in such & situwation should be reimbursed
salarv which was withheld from him or her from the date of the
initial invalid “referral” to the date of the “revised”

referral.

Whilst noting the above discussions, a few things are abundantly

clear, that is:

i) the salary 2f the Employee has been suspended since the

15* of October 2324.
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2.

(ivy

{(vi)

(vii)

the initial referral to the Tribunal was done erroneocusly
which resulted in the dismissal of the referral on the

29t of Novenber 2024.

reinitiated allegations were served cn the Employee on

the 10*" of January 20Z5.

the Employee has adduced clear evidence of his various

financial commitments.

the allegations against the Employee are seriocus as they

allege ‘breach of trust’.

pursuant to Regulation 23 (7)) of the Civil Service
({Genaeral} Regulations 1599, the Tribunal has to consider
whether it is appropriate to order partial or full

reinstatement.

the Employee has denied all allegations against him and
the matter is ready to be fixed for hearing at the

earliest available date.

Wnile the Tribunal holds no view as yet as to the viability or

other wise of the Ministry’'s case against the Employes, the

Tribunal is obliged to balance the interests of the parties to

find a just solution.

Decision

33,

The Tripunal, considering the above discussions, finds it just

to order partia: reinstatement as fcllows:

The Ministry 1s ordered toc pay the Zmployee his salary for

the pericd between the 1% of October 2024 to the 10% of

January z20Z5.

the Empl.oyee’s salary from the 11 of January 2025 until the

conclusion of this matter shall remain suspended.
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