











23.

24.

On the allegation that the Ministry failed to call for
expressions af interest, Ms. Rokosuka said that the Minlatry
had conducted 1ts own market reseéarch and found that there was
only one single =upplier imn Fiji "te this cotting edge
technology”. She then 'statea that section 31 (1w} of the
Procurement BRegulations 2010 “allows the Ministry to deal with
s5ingle source procuremsnt”.

On her alleged failura to consult other government departmenta
contrary to the SG's advice, Ms. Rokosuka saild as follows:

(1] following concerns raised by 3&'s office about the
Fipancial implications of the Bgreement that may arise
out of market exchange rate fluctuations LI payment was
to be in USD, M4, Rokosuka said that the Ministry did
negotiate with IPC which resulted in IPC offering FJD
0.33/%watts [VIF).

(if) the Agresment with IPC of 24 November 2023 was subject
to further pegotiations,

{iid) the Ministry could not complete consultatlon with
Ministry of Flpance aa the Agresment was terminated on
28 November 2023,

{4} sha did try to contact the Diractor of Energy but could
not. However, IPC officiels did talk to the DoE whe
confirmed his full support for the project. The project
was not about rural électrification.

[} with regards to ceblinet, In August 2023, the Sacratarcy
to: Cabinet caussed two gepardte submissions to be
withdrawn on the basis that “cabinet does not engage
directly with any private company unlésa it has a
pllateral cooperaticon with the state (of the mentioned
company) . In each of the two cases, the Miniatry
concerned had intended to seek cablnet approval to allow
it to engage with & private corporation about some
proposed project. Ms. Rokosuka said she 4id not seek
cabimet approval based on these. S5She said she was
shocked when she learnt that the Secretary to Cabinet
had changed her position, i

ol 3 the then Minister for Forests had endorsed the project
at & meeting of 19 July 2023.
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3. Aocordingly, w& take note of the Ministry’s ‘response
and position that consultation with other ministries is
not regquired given -that the Agreament iz with the
Ministry and Developer only. We alao note that the
Ministry has consulted the Secretary to Cabinet and has
beern informed that Cabinet approval will not be
required as Cabinet does not engage with private
entities, we de however relterate opur advlce,

. Motwithstanding the Ministry's respense, our Gffice
advisas the Ministry to exercise its discretion in
executing the Agreement keeping in mind our advice asz
g8k cut in paragraph 4 hersin and 8% discussed at the
Meatlng; as this may have potential leqalrgﬂd financial
implicatidns.

7. PEleaze npote that we phave not reviewed the Agreament
from a commercial or policy perspective and assume that
the rights and obhligatlions set .out are acceptable t©o
the Ministry.

M=s. Rokosuka Did Not Heed the Advice

40, However, Ms. Eokosuka did not nead the advice. Zhe wrota
memoranda o the 36. Below;, we set out an extrsct from Ms.
Rokosuka's memorandum dated 13 October 2023 to the =

l.We acknowledge receipt of your memorandum dated 13
Ootober 2023 regarding the skeve mentiocned subject.
2.Additlonally, we also refer to pur 12 Qckeber 2023
meeting. During the meeting, concerns regarding the
agreement from your office were thoroughly discussed.

3. The Ministry has duly noated the concerns raised and
appraclates the suggestions provided.

4.1FC has approached and delivered a presentation te thea
Ministry. This i3 an cpportunity for us to reduce our
expenditures on fuel for our ice plants and to have a
consistent supply of ice for our ficher folks &3 this
will =serve as & backup power augpply. Thi= is anp
agreement With the Ministry, the procurement guidelines
are within the authority of the Ministry. ¥We are not
paying for the uanits but for power consumption.

b Regarding consultations and support letters from othar
agencied, Wi kindly reguest your office to review the
agreemsnt’ g leqaiity1'1t's crucial to emphaszize that

gjrapge



























No Background Check!

B2,

A3,

B4,

BES.

BE.

B7.

The evidence of PWL, PW2Z, PH3 and PWS 1s that Ms. Rokosuka
pxecuted the BAgresment without any prier background check on
IPC or lts main director.

PW1 said that lngqulries conducted by the Fiji National Provident
Fund and the Registrar of Companies revealed that IPC did not
exiast in any US Registry. Thia was contrary to a claim by the
COMpany.

In addition, ILnvestlgations revealad that the IPFD was: mot
properly registered inm Vanuatuy and that Beam has a criminal
recard.

EW1l, PW3 and PWS 3aid that TPC exscuted the Agreement with the
Ministry on a visitors permit, and witheut any generating or
retail licen=e fram FROCC.

These rindings ‘*raised guesticons apout IPC's and Bean's
legitimacy.

Rokosuka’'s Case

M5, Rakesuka's show-causs letter to PSD (see paragraphs 1B to
24 abowve) sums up her position. In addition Lo that, her wviva
vooe evidence before the Tribunal emphasized the followlng
points:

(1] the contract was to bring clean and rellable anecygy Lo
27 rural ice plants that used to run on unrelliable
diesel generators.

{ii) Ms. Rokosuka wanted to help the off-grid communitiss
whoe depend on the Ministry’s ige plants. The use of
ranewable energy would wvastly improve the Ministry's
sarvice., It would alsc save goverament costa on fusl
transportation as well as help protect the
environment.

(tii) the project was to be paid by IPZ, not the Ministry.
Hence, no government monsey would be used. Ms. Rokosuka
simply followed the rules as she understood them.

{iv) the contract was under 550,000, which meant Ma.
Bokosuka could approve it without extra permisslon.
she also sought and obtained legal advice from the
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112,

113.

114.

115,

11%,

117.

L18.

fiv}) in entering into the IPC-Agreement Ain complete
defiance of the procurement principles of open
competition, edquality, transparency, objectivity and
fairness.

These were the wvery errors which the SC had cautioned Ms.
Rokosuka to avoid.

-However, M=, Rokosuka was already sottled in the wiaw that the

Rgreement was nNot a procurement, or, if it was, that ir fell
within her delegated procurement authority in any event,

Based on The evidence of PWl, PW2, PW3 and PWS, which the
Tribunal acoepts, the Tribunal finds that Ms. Rokosuka was 1l1-
advised in having positioned herself in that view.

Had Ms, Rokosuka taken heed of the 3G°s advice and engaged the
above officials, she would have been duly guided toward the
correct policy foundation and the procedural course to take
thereafter, »

ha Permanent Secretary, Ms. Bokosuka occupies a privileged and
a8 trusted role as the most senieor public officer withlm her
Ministry. SBhe is the Chief Accounting Officer as per section
127 of the Constitution and section 6 A of the Finaneial
HManagement Act Z004. She executes and manages all procurement
contracts on behalf of her Ministry as per Regulatien 7 (c) of
the Procurement Regulations 2010.

Her senlority as such does not confer carte blanche power to
disregard the mandatory procurement protocsls. On the contrary,
it demands of her the highest form of vigllance in ensuring that
the protocols are complied with.

The Solicitor-Gepneral's advice was more than sufficient as= a
warning to tread carefully. She did the egact opposite. Her
actions were not & result of mere inadvertence (which in any
event, 18 not excusable). Rather, they were the result of a
view which she had sectled upon, which was based onm an incorrect
or incompiete understanding of the procurement protocels and
the public policy which underlie them.

Soclety expects of her a relatively higher standard in her
decisions. This entalls her ensuring that she will ke wall
informed before she makes any decision.
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