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Civil Jurisdiction
Action No. 95 of 1976

; ngeen

JASUMATI BEN d/0 Ranchodbhai Mistry Dlaintiff

and
MOIDEAN s/o Hassan 1st Defendant
BAM PADARATH HOLDINGS LINMITED 2nd Defendant

%, B.C. Patel, Counsel for the Plaintiff
or, H.5. Sahu Khan, Counsel for the Defendant

JUDGENT

The plaintiff is the widow and administratrix of Anratlal
¢/n Neranbhai who was killed in a motor accident on 19th April 1975
and she now claims damages in respect of her husband's death. She
laims under the Law Refornm (E‘aﬁiscellaﬁeous ?rovisiozzs}(z}eath &
ferest) Act Cap. 20 and also under the Compensation to Relatives
dct Cap. 22 and she says that the persons who have suffered damage
b? reason of the death of her husband are, besides herself, the four
iﬁf&n‘t children of herself and the deceased. The Statement of Claim
1“«‘598 that the accident occurred on the Queen's Road near the
gﬁmi School which is at Saweni and that the defendant Moidean
8 driving the second defendant's motor v ehicle and drove 1%t so
Tghé‘@ntly that it collided with the vehicle driven by the deceased.
The Specifications of negligence were that Moidean was driving on the
’¢ side of the road, that he attempted to nsgotiate a right hand
. fronm the wrong side of the road, that he drove at an excessive
84, that he failed to stop or stop in time or to cut or swerve his
%le 50 to avoid a collision, and that he failed o keep a proper
?“?ut, Then it sets out particulars of the déceased's injuries.
‘-%5@‘36‘ was duly filed, and a counterclaim, on behalf of both
*Mants, the effect of which was to put the plaintiff to the proof
%8% of the allegations that the accident was due to the negligence
éhe deoedse& and the specifications of deceased's negligence were
%: Qrove his vehicle at an excessive speed, and on the wrong side

Toad, that he drove the vehicle in such a manner as to hamper

cong, s )
Tol of his vehicle rendering himself unable to manceuvre
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ontrol, stop or swerve the wehicle to avold causing g collision,

and
nat he failed to keep a proper lookout,

I should have been interested

n seeing more ample particulars of the piea that deceased drove hig

mner as to hamper his control of it, but n

ﬁgﬁicuiars were asked for, The deferdants counterclained for damages
4o their vehicle, but at the trial the counterclain was not proceeded with,

senicle in such a ma o such

The accident occurred late at night on a +

ar-sealed road in
dry weather while the deceased who hag token his wife a

nd a female cousin
and his two daughters to Nagdi Adrport for din

ner, was returning with his
He actually went into Fedi with his
hort time to the house of »

family to Lautoka. rarty for a

friend where he drank beer, but there is

o suggestion and no evidence that he Was in any way under the influence
£ liguor. After that they went to a restaurant at ¥adi Airport and
hed a meal and left to return at about 10 or 10.3C p.m. At or near
Sawenl the velicle which deceascd was driving collided with the

éefendant’s vehicle, which had lef+ Ba, accordi

ng to the deferdant, at
gbout 9.45 p.m. Decoased was driving a light car and defendant Moidean
was driving a Toyota Corolia which is a car somewhat heavier than that
§riv&zby deceased. As a result of the collision dece

asedls car was
pushed off the road into a can

efield 19'2" from the edge of the
é@ﬁq and defendant's vehicle wa

tar
5 in the middle of the road; apparently
twned round in its tracks facing Lautoia,

& book of pidographs was put in by co

not t0ld when they were taken snd although they were talken in the

nsent.  The Court was

they wero certainly not taken on the
- It is quite clear that they were
&Wﬁighﬁ, They shew the two vehicles and the r
Orducted op the

taken in

oad, and the case was
basis that the vehicles were in the same position as
ey were lamediately after the accident. T+

scems 1o me curious that
he defendantt s

vehicle should have been left in the middle of the rond

« The deceased's vehicle was

& shewn of £ the road, and it ig
4ees oy t0 surmise

how the roof could have been damaged and buckled
photograph if the vehicle merely ran off the road.
the Photograph F2 shews the front of

38 showy 1p the

the vehicle facing the

m N -
the post mortem report, too, shews that the deceased died of

and it is hard +to imagine how trose might have been
collision. It would appear to me for more likely that
aused by deceased's head striking something probably after

The fact that defendant's vehiecle had turned completely

14 appear to argue that it was going at somewhnat morce than the

miles per hour which defendant says woas h speed.
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The gefendant's vehicle appears to have becn dam:ged along the entire

franﬁ of
t, while the deccased’s vehicle was damaged mostly on the driving

the bonnet and rediator, but apparently had its windscreen

lﬁtﬁc

side; although its windscreen would appear to have been dbroken. The

?facﬁ that deceased sustained no chest injuries would apmear to indicate

Py

that the gteering wheel was not driven on to him, and that perhaps his
gehicle suffered a glancing blow on the rignt front. The photographs
sheW that both vehicles were probably moving downhill, and that defendant
would have come down an  incline and round a right hand bend and was
ghout to go up an incline on the other side. That latter was the
ineline down which the deceased hed come. It is difficuilt from the
photographs to estimate the slope or extent of these inclines, but I
;@oulﬁ not assume the slope %o be at all sissp. A plan drawn by the
i;g}ic{? was also put in by consont, as was the post mortom report on

:tzza deceased Amratlal. The plan which the police witness deposed to
\}aaving dravn on the night of the accident shews a brake or drag mark
ertending from very close behind the defendent's vehicle for a distance
é;gcic along the rood Tor 106 fest. Counsel for defendants referred to
that as a drag mari and the police witness called it a fyre wmark and o
brake mark. The plan also shews some brolen glass at a point to the
’i%ft of the brake mark loocking towards Nadi and also shews the width

of the road at that point to be 22'9". The plan suggests that the
deceased was coming downhill. Comparison of the plan and the photo-
'gmph indicates thet the plan camot be relied upon as giving the
ecise positioning of the defendant's vehicle, which as the

“dsurements indiceate, was placed in such a way that if one is looking
fovards Nadi, the rear of the vehicle, the front of which as I have
844 earlier is facing towards Lautoka, is further from the right hand

’5"588 of the road than the front. The plan also shews that defendant's

ﬁﬁlﬁhff, evidence was given by her and the deceased's cousin who

%8 2150 in the deceased's car at the time of the nccident, and

cea
Srgeant ﬁ&n’eli, the police officer who attended the asccident

. person who endeavoured without success o sorve a
3@@%3 upon a person eoalled Kustum Ali, while for the defendant,

driver who was the first defendant nlone gave evidence. The g
z&mt}-ff seid thot she wos sitting in the front seat of the vehicle, E
husband who was driving. The photographs shew that

§ vehicle had bucket seats. Plaintiff testified thoet her

kﬁ'm S cousin sat at the bhack with the two children. They left

Mrport about 10.30 p.m. and travelled at about 30-35 miles per

b

On 3 : . N .
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their journey to Lautoka. When they approsched S ‘
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- that votp the glass and the tyremarks were to the left of the covers

zigk

hem

?

gaid

yehic

I may

brake

4.

1ights of a vehicle approaching, and they appeared to bhe

agging and the vehicle appsared to be travelling fast, Her

gsband moved more to the left of the road and slowed@ down and was

pout to stop but the other vehicle came on at great speed and hit

, rendering her unconscious. She said that her husbard's vehicle

yas partly off the tar seal, and that the other vehicle was about 15
yerds away when she firast saw it. Later she said that her husbhand's
leﬁi‘ was completely off the tar seal and hagd completely stopped.

the other adult passenger in the deceased's vehicle, his cousin,

that she saw the approaching vehicle travelling fost in a zig

éag manuner, and that it seemed o very short time after she first saw
the lights that the approaching car hit the deceased's car. The
deceased slowed down, and pulled over on to the side of the road,

and was about to stop when the other car hit them. She estinmated that
the other car would be 15 to 20 yards away when she first saw it, and
_she thought thot the deceased's car was partly on end partly off the
tar seal. She said that decessed's car was going downhill and was
~gbout to go uphill. Sergeant Manueli deposed 1o having drawn the plan
produced, at the scene on the night of the accident. He said that

he saw some tyre marks which he thought were from the defendant's

le, and they appeared to be of a vehicle travelling to Nadi

and they led to deferndant's vehicle, which when he saw it wa

facing Lautoka. Then he saw some broken glass scattered on the rosd.
at

say that his examination in ehief was rather rerfunctory, and

- although it is unnecessary to repeat measurements shewn on an

agreed plan, it is usually helpful to the Court tc have the measurements
explained. wo attempt was made to indicate the positioning of the
broken glass or of the tyre marks, and it was not until the Crogs-

®xamination began that it transpired that the tyre marks were indeed

or drag marks. The sergeant testified +o the fact that traffic

Covers were placed on the road before the photographs wore taken angd

looking towaras Nadi. The scattered glass was quite 2 distance from

- the tyremarks. In the photograph Exhibit F3 the sergeant deposed fto g
Brremary

shewn there as being the brakemark he saw on the night of the

8cident ang to the position of the glass. He said in answer to the

Coupt

'?ﬁl’&ke

- Coyps
o

he f£ing
he trave
frage

that the tyremark was o brakemark, and that there were no

marks of the deceased's vehicle. This witness also told %he
that deccased’s vehicle was 1912" from the edge of the tar seal,
t defendant told the Court that he knows the road well, since
iled on it twice every day, and he said that he was

ling that day on the left hand side of the road. He left Ba
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s 45 peie and he soaw the deceased's vehicle coming with his lights on

peam. He dipped bis own lights. He admitted thot his vehicle was

heavieTs but he said the other car came guite fast, nnd was on its
ng side. He denied that he went on to his wrong side or that
ssed's cor was nearly stopped. In his examination in chief he

4 about the tyre or broke morks. He scid he put hig foot
ﬁOvh*ng v &

i thot 1t did not move forward ot all. He snid that his car was

avier than the deceased’s cor and thot it turned round and faced

utoka. Deceased's car was not in o condition to be driven after the
cident. He scid that he saw 2 previous iyremark behind his cor,
saw the tyremarks apporently going to his vehicle, and he said that
%' impact occurred on his side of the white line. Then he suid that
st as he fturned the corner the other car came on to his side of

the road, and remained thers.

The two women appoared to me to have colluded in their
oridance. They both ftalked about the zigzagzing. They both referred

o their having first seen the defendant's vehicle 15 to 20 yords away.
Itey both said that it wos travelling fast. Thoey both put their own
vehicle at the very edge of the tar seal, or on the varge, and

both say that deceased had either stopped or was about to stop. That

%,
5

088 not necessorily mean that they are o be disbelieved, but it does

ean that thoir evidence has to be carefully scrutinised. Unfortunately

Sh R

it is extremely difficult to check their evidence, for it can only be

Py i3

thscked against the plans and photographs and the ovidence of the

®fendont, and I mast sey that the defendant did not impress me as &
PUEhful witness, I would accept their evidence that the defendant's

Fehicle wag zig zagging, bucause I feol hat the women arc unlikely to

i%’% Bade that up, and that would probably mean thot the defendant was
gﬁvmg fast becnuse

doy . . "
bﬂ%&% anxious to reach home. So that T accent that defendont WOE

&“’ing fast, and the fact

ae was confident in his knowledge of the road, and

tiat his vehicle turned completely round

. the mpact is also indicntive of this. I do not belicve that he
% T e - . .

. é*l*’lﬁg at 30-35 miles per hour. The question of the point of
&Pact i3 mo

B g,

G SC¢ at the cdge of the rosd and the gloss be found at the place
e thig

re difficult. It is conceivable thet the accident should

glass was found, but it is quite inconceivable that the
et Should take place at the odge of the rond and the brake marks be
?Qi{%n °n the line marked by Sergeont Mopueli on his plon. I accept
Sohnt Manueli's evidence that he saw this tyremark os a &eﬁini}te

6.

000325



6, ‘

ake mark on the night of the accident, and that it was o frosh

gokenark. In my view thot can be none other than the brake mark of

znt's vehicle cxtondingfor 106 feet, It dis extrenely
@ that the sergeant digd not metgure the distonee of the
ies of this brake mark from the edge of the tar senl, but his

plan shows o tvre drog mork extending for 106 foet curving from
Wrong

aéfgndgné:‘sfsida of the roud to the middle. Tt is certainly curious
nat he should have drawn the brake mark up t0 the front wheel of the

efendant’s car, but I would not dismiss the sketch for that reason.

@}iggg as 1 have shewn baefore, the sergeant's droawing is not

completely accurate, I think thot this brakemark does represent what

the sergeant saw, and morcover, I have to bear in mind that this plan

yes put in by consent and is thus rgreed evidence, Although it ie
P63 to estimate distrnce in the photographs, I think that the
photograph 5 may well accurntely represent the defondant's svidence

8 88w dece:zs&&}% vehicle 28 ho come round the bend and he then
=)

put on his brake, fcz’;’}zixen travelled 106 feet but still collided
sufficiently hesvily with the deceased's vehicle to foree it off the
read and to turn his own vehicle round complotely. In my view he
was cutting the corner and I consider this to be the primery couse
of the accident, Both the women soy that deceased's vehicle was on its
axtrome left, near the edege of the tar seal,

and that the impact took
place there.

It is truc that the presence of the deceased’s vehiels

in the canefield upright upon its four wheels would lend some support
to evidence that decenscd wes on the edge of the ta ; and not

r osen

Wving fast, but then one would h i

1
have cexpected the back of the vehicle
8 have been freine the road,

SAgE

Nor would there appear to hove beon any

Teason for the plointiff to be unconscious. But in point of fact, the

&eeeaseﬁﬁg vehicle nlso appears to have turned complotely round when it

Vﬁ/}"ﬁft the road, for

ot
b

£

s front is shewn in the photographs to be facing

the rond, and tnis

ke

§ supported by the police plan. The vhotographs

P oong P2 both ipdicate this, ond would appear to sungest thn

«éﬁ*%med may have boon driving, at 1

east, at o folr speed. Agaoin the
front risht-

hand stanchion of decersed’s vahicle appenrs to
é&iiy buckled,
Bat tp

Accoy;

SVG been

and the hood generally to be out of alignment, suggesting

vehicle my have overturned. If thot woere s0, it would also

nt for the deccnsed's froctured skull and provoably for the fact
that pla

leg,
Yehicy
tle

intiff bvecams unconscious. Butbt no ovidence of this kind was

The photographs were agreed, and 1t was not suggested that either
¢ bhad been moved

8 that 3o
ity from

before the photographs were token. Agnin it is
fendant's vehicle finished up in the middle of the road,
¢ facing Lautoka, its front whoels nine feet from the cdge of

e



7.

tar secl on that side of the road where deceased’s vehicle lay, and

gt from the edgz of the tar scal on the opposite side. If the plaoce
of impact had been nearer the edge of the tor sezl, T would he

od the brake morks to hove led up to it, whereos the sergeant's
cyidence WS thot the brake marks led up almost fo the place where the
mpwp%;ratzﬂn of glass was found 12'2" in front of the de

£
topped about the middlic of the rond,

[

cor and towar rds Loutoka. They

she concentration of glass was slightly to the lcft of the middle

o

g;z;ﬁ
of the rood locking towards Wadi. Although the mark on the road in

+he photograph F3 was sugg gestoed to the sergeant and accopted by him

4o be the tyre merk he saw, I cannot see how thot can possibly be, for
é}}g mork shewn in thet photograph dees not sguare at oll with the
sergeant's plan, and I cccept his plan os his impression, olbeit
somewhat rough and ready, of what he saw. Defendont stoted that it wos
piz right mudguord which sustnined the Tirst shock of collision.

There 18 no ovidence os to what fhe glass woas ~ whether it wos
decenscd's hendlamp or defendon 's hendlomp or some other glass - but
yhatever 1t was, in that position and with the venicles finishing up

1;1 the positions shewn in the photographs, I thing that the point of
impact would not have boen very for from that glass concentration.

%ﬁb sergeont’s evidence that the tyre morks were to the left of the
covers on the road is hard to reconcile with his plon, and I prefer the
plon drawn on the night of the accident to his oral evidence given
almost three years latoer, narticularly as he did not hove his notebook
and had not seen it for a year. Defondont hos s~id fhot doceosed was
émve}.ling on his wrong side of the road. I am not prepared to cceept
that, but I beliove that deceased wos in the middle of the road.
%ﬁccept that he wos endeavouring to turn oud of defundent's path, and

gmu};ﬁ think that he vas hit 2s he wos moving to his loft. I think

;.’a

%3’53 deceased probably held his position in the middle of the roa
Wtil too late, nnd I think t

S

or

Joky

this reason that he nust ooar part of
onsibility for the accident. In my view the brolke mark and the
final position of defendont’s vehicle indicotes that after cutting the
®oTer defendant's ve :hicle may have got out of control until he finolly
?zt deceased's vehicle and turncd comploetely round. If the deceased's
¢ had merely run into the cancfield, and been found with its back
> the rond, that might support pleintiff's contention thot the point
T inpact was near the odge of the tar scal. But then the decoased
?azﬁ ot hove been killed ond the twe women mode unconscious. It is
% the plointiff to prove hor eonse, ond the cnse which hos been nmade
does not support the view thnt the impoct tock place nenr the edge
fi;%;@ tar senl, but rather suggests thot decessed wes trovelling in

AR - : . .
Wdle of the rend, ond on this basis I nssess his proporiion of the




821d in
wellet v Meloragle (1959) 2 amm 172, 189 "the purposc of an sward
eg under the Prigl hocidlents fotgt {wbieh correspond with our

P

' oy S e e B ., o P T s L o .
© Relatives det) "is to provide the

™ 5 % e} DA e 3
N, the doomaend el - = oy A P
& ol the apcensed with 43

,_.

wocapiiol sum which with prudent

ponogencnt will Be sufficicnt =5 Supply thom with materinl benefits of
“ihe some standord and durction as would have been provided for them out

of the cornings of the deconsed hod he hnd t been killed by the

defendant, erodit being given for the volue of any

. A} s
fruits of ABTUTSnCe, as o rosult

Ln this cose pleintiff hee probably suffored considerably by
her husbond's do: to carry on his business,
and had to close the foact that part of the
crent paid by his

dravings, I conclude that
88 18 not unususl coeongsd and one of the shops,
and when the basiﬁff+:“

ez elosed down plaintiff moved inte one of the
bulldings which
which tho

doubt thot the sum to

oe quite high., see

E
ATR 796,

e

Gourley v

aughtors Meena Ben born
68, and two sons Dikesh

. e o o
1970 and Sailesh Kum

2y born 19th Octohor 1972,

¥ 3

Deconsed weg

shops in 1n

utoko,

efore his death

Oﬁ’ﬁi WoB pAI‘O}lwo»C‘i .L,Lz ?973

ind four insurance policies -~ threc on his own

H

2, the Iotest of which wos token out in
325,000, amd on those o peid premiums totalld ing $1,235.88.
roduced the deconned!s profitv and loss scecounts for 1972

¥ P Ee - “
& oant foy w2 three months or so of

or 975 up to the date of her

‘kiﬁﬂ’“ death.  Unfortunniels €20 was not able to explain any figures
N )t ;

i

4 \th{}fﬁg Goroun s -

it haed

she soumed 4o be curnleﬁwly unaware of whot

Bigs e e
L3

ERE AR

TN

rt in it excoept now and
wrt yuyiugs when there wos no one else
Loaccounts are not very helpful for they

figures with his pronerty voni

4 hougnt 2880881ing her d'“endency allownnce
¥ill have o be naca fox : i

!




though his turnover was substantial, it is difficult to ascertain with
ggrec of accuracy what decorsed's position was, as regnrds his

The plaintiff =iso produced income tox asssssuent

& 1975, agnin entirely unexplained nnd I found these even less

elpful *%;h;m the profit and loss occounts. In an endeovour to find out

made out of his business I have taken from the accounts those

tems which eppear to appertain to

5

n snd Treacted ¢nry expenses
and electric light which arc clearly rofurnble to both dscoased's
pusiness and private copocitics s being incurred os to two-thirds
*fgr business purposes ond one-tidrd for private purposes. S0
lﬂgayding these anccounts I find thot the not profit for doceosed's
footwear ond sports goods business for 1972 was $7,473%.82, for 1973
it wes 811,464.74 ond for 1974 it wos $15,474.47. I hove cndenvoured to
extend the cctuzl figures up to 19th April 1975 for the full year, and
gstimnte thot il deceased had lived ond carried on 2s he hod begun in
that year, he would have carned o net profit of 314,793.61 in respect
of his business. This, if uy figures ore correct would average out over
four yecrs at $10,301.66. Mr, B.C. Patel for counscl for the plaintiff

suggested that deceased!

@

income should be regarded as $8000 to 310,000

-

net per annun. I think thot I should take rosent world

recession or depression which shews no sign of lifting, and of %he fact

that world conditions are likely to be alfocted very materially by the

oll situation which will probably kave an incrensing effect upon private
“business, eceased's incone in the future might therefore reasonably

be cxpected to decline rother thon to inerense. For thot reagon, I anm
disposed to compromise between the two figures suggested by Mr. Potel, and
%o fix deceased's probable income over the future ot $9,000 a year. Out

9% that, cven toking into account his sllowances, he would probably pay
Something like 32,000 by way of taoxation, leaving hin something of the order
- of $7,000 a ysar to spend on himsolf and his fomily. I have very little

infornation as to decensed’s relotlons with his family, but I ossume thot

L’“J

:3&3 Wis & good husband and father, concerned to provide adequately for his

Wife ang children. It is cleor thot within the last two years hoe bought

i . . . o . .

WO propertics which, wicn theilr mortgnzes were poid of £, would have

by s
Tought in rents which would go townrds his

fih}nu thet

iy

anily's support. However I

&
r‘.
&
L]
2]
(5]
.

wt fime would not hove arrived Tor some tinme

o

: I thinle it is now necessary fo go back and nnke the estimates of
Which Viscount Simon speaks in Nence v British Columbia Elcctric Badilwoy
Qi?mpa@ (1951) &.C. 601, &t page 615 he says " ., . it is noecessary
Mirsy to estimate whot was the deceased man' s exvecation of life if he
g gy been killed when he was: (let this be x yesrs) and n

m‘q" Quring those x years he would probably have anplied to the support




10.

his wife. In fixing x rogoard must be had not only to Iis age and
qily health but to the possibility of o premature determination of
lotter accident. In cstimating future provision for his
apmounts he usually opplied in this woy before his death are
svant, and often the best cvidence availoble, though not

since if he had survived, his neons might heve expanded or

4
%
o3
Lo
)
oy
}..I v
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!W.J
fods
o
B
]
©
ook
fo
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~4
=1
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0y
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by
)
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&
]
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v}
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&
=
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have said thot
jeceased Was 33 years of nge. There is no uvidonce ns to his henlth,
aﬁmugh counscl ogreed to put in o letter which shewsd that he was allowed
o take out a very large insurcnce policy in 1974, which would suggest

that he nust have passed » medical examination, and wes thercfore in

ood bealth. The only other evidence wos in his post morten certificate
nich shewed that he had o very thin skull bone, fron which perhaps it

wight be surmiscd thnt deceased wos more likely to suffer decth or serious
njury from o blow on the hesd thon other pecnle. Also I think one nmust
cke into consideration thet the moriality rote omong youngish men of
gbout 40 to 50 in the Indinn business conmunity is nveh higler than
;sﬁig}zt be expected. In all this leads me to attribute to the deceased
& likely life expectntion of 15 +o 22 years. His wife, the plaintiff
)

might reasonably be expectod to live somewhat loneer. Hext I have to try

fo estimate the sums during those 15 to 22 yerrs which decessed would

(o]

probably have applied to the support of his wife and children. There is

in evidence the fact that he gove his wife 3100 to $150 a nonth for
housekeeping money, and also paid for food and clothing for his wife

and children. Plaintiff soid that doecensed poid 3200 to 3%00 o month

i

for groceries. I am not aitogothor hoppy cbout the failure of the

x Fulty
laintiff to give any particulaors. All her evidence obout figures was

extrenely vague, and I think that she could and should have offored more

efinite evidence about deceased's expenditure, and for this reason,

Al though my first inclinotion was to accept the plaintiff's higher
Hgures 1 think I nmust compromisc and accept a nean. I will therefore

8sume thnt decensed gave his wife 3125 o nonth for housckeeping nnd thot
the fo

enily's grocery bills wore of the order of 3250 a nmonth. The
‘ﬁmmiﬁff gove the Court no information as to how she spent her house-

k%?mg aoney. 1 would hove expected the deceased to hove poid the

thy . Do s ) .
- %m?en’s school fees, but sceing he poid for the grocoeries, it moy be
1 3 R . .
Mot Ste peid for school feus fron hor housekeeping money. It is
& o . . .

trem@lﬁ’ difficult to extroct from the figures furnished by the

Mlaines . : . - .
CTRINtIfE ynat decenscd might hove spent on his fomily, for his

oy “ :
"Mngs are in ench of the yoars for which figures are available,

LG RPN . .
b ated by amounts spent on o car, or on purchase of land. T have to
o

nonind too that as the children bocome older, the nmounts spent on

/11,
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kely to incresse. 1 hove adopted the flgure
of his iife

ation wonld be 1i
ceased's probabdle earnings over the years

of which he would probably nove $7,000 left to spend after

-l

&y
\%
Y
S
@
s
4
3
n
Cu
3

ayiné tax, end I think that, hoving in wind the roservations 1 have

Jptione ad about plaintiff's evidence, if I fix the anount spent by

gcgagéé on his family as the mean of the figures given in ¢vidence
lnintiff, I shall not be far wrong. That figure the

By the P
411 ve 34,500,

Te that must be ‘i}db& an allowanece for tozption
5 R 2

so that the finai figure will be 35000
I

n would pz’abably amount to somothlng like $500/per annum.

that figure rather than a higher one because in this family dececased held the

so far as the evidence discloses and appears to have

1TES strings
amount of the sums shewn 08 drawings in his accounts
In 1972 and agein in 1973 deceased would

bought 2 new car. In 1972 he seens to hove pought land in

op thilgs he was interested in.

appear to have
n so fixing this

o

3} asa Avenue, in 1974 he bought lond in Yawind Strect., 1

mm I have 1O meke the allowances referred 0 by Viscount Simon in his

,}zzcig&ﬁnt nertioned above.
at T pust mention that which

0f these vorious factors 1 think %

fiscount Simon describes as "ihe adaitional amount he {z’ne lfmsband}

would probably have saved during the 26 years if he had so long endured,

and what part, if eny, of these additional

been likely to inherit.” As T hove scid, decessed had bought two properties,

and one in Yawini Street. The former is shewn in the

valued at $13%,349.07, but there was no
would

one in Drasn Avenue,

1972 valance shect as an asset
sed paid for this property, ond that sun

appear rather low for any land in Drasa AVenue. Thern the Yawini Street

property would, I suspect have cost 352,592 in 1974, of which some money

was provided by the ANZ Bank and 2 mortgage given to Romswany Reddy on

:‘@mh was owing $28,528, which may have included some interest. In 1975

decensed probably spent an additional 3800 on that property. Plaintiff

ty but overall she rocel ives rents of $240 a month,

now lives on this proper

pe

i a5 her husband lived,

3
e

This sun she certninly would not have had SO long
bt if hig denth had occurred 17 to 22 years 1ater she may have had nore.
‘Z think that I have also to assess, if 1 can, plaintiff's prospects of
Teherrvigge, 1 would regard her as & personable young wolol. She 18 now
X years of e, and she told the Court that she intends to go to Caneda
Whers she has relatives. I would regard ner os hoving dofinitely &
 Yeagonable prospect of remerriage. She 1s, as toe Court of Appeal

inted out in Ran Charan v Public Trustee of Fiji Civil Anpeals 41

&d 43 of 1973 2 young widow provided with a copsiderable lunp sum award

atages, albeit with four children.

e




I have to try to fix = fi

&
é
&
ot
i
3
5
iml
o
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account both the
g;;zz&?*}" logs of benefit and the future loss of capital sums., It

¢ o sum which would be graéually drawn upon over o nunber of

& amounts). In order to fix this figure it hos been usual

o have recourse to a multiplier. Counsel for plaintiff su uggestad a
grtiplier of 18. I rogard that as inordinately high. Shrimati's case

in 1977 dealt with o multiplier of 15. Thot was apperently agreed by
sounsel and I would have thought it unusually high for a man of 43,

yoreover 1 cannot see that in that case the Couwrt of Appeal was referred to
gtsguégmen% in Ramcharan v The Public Trustee of Fiii where o multiplier of
14 was applied, setting aside o multiplier of 17 fixed by the then Chief
‘wafice. In Taylor v O'Connor (39?6} 1 AER 365, both Viscount Dilhorne

and Lord Pearson regarded instalility in money values as no reason for
jncreasing the nultiplier. I think that in fixing the sun to be awsrded,
the Court must have regard also to the fact that the capitnl sun awnrded

can be invested in Fiji at fixed deposit at 7% - although thot figure i

@

noveble and moy come down. I consider thot thé proper multiplier to be
wsed here should be 14, nnd if I multiply the dependency which I have
fized ot §5,000 that gives nme 3$70,000. Fronm the result would noymally

be deducted the value of the estete which the plaintiff received by
scceleration of her husbond's denth, which amounted ot the date of his
Jdeath to $37,065.05. I hove givor conmaider tisn o ilo questin 2o bo
i&mthey the whole of this capital should bLe deducted, as one would expect
thet some at least of the capital was rniongy of which plointiff would in
the ordinary course of events have reccived the benefit., I do not think
that any allowance should be nade, and that the whole of the capital

should be deducted. The capital in deceascd's account at the date of his
58&ﬁ1csrresyends nearly enough with the net velue allowing for
fhcumbrances of the two propérties from which the plointiff derives an
income of $240 & month. I regard these two properties as income producing
8%sets in respect of which norumally the deduction is made in full: sece
Bishop v Cunard White Star Compary Limited (1950) pages 240, 248. The
fesult, then, will be that plaintiff would got 832,935.9. Therc was a
further g $1,000 given to her by the deceased in 1973, but I do not propose
that any deduction should be made in respect of that sum. I think that
the broper sum and that to which plaintiff is cntitled here is $33%,000.
Lves glven no inforrmation obout the incidence of estate duty, so that no
Ulowance 1s made for that,.

Dr. Sehu Khan reminded me thot interest rates in Fiji are of
t 3 Yart 3
EQONMrGf?QQzmdi%mwxah@m@:mfmw@dtctmaﬁmtt&m the

Ormey o . . . . .
Bornay interest rate for fized deposits is 7% which is also as I undersian '
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. rate paid by the Public Trustee. However the rate for ordinary
sings Ba ke deposits is only 3. I would think that oy caleulation
“the basis of a reducing sun would nced to have regard to the
8inﬁiff7$ rents of $2,880 a year by which she has benefitted through
Cr nusband's death.

Thers are iwo further matiers. The filgure of 5200
d as funeral expenses, ond these nust be added to the
1pintiff's dannges. Then there is the award under the Law Refornm

Hiscellaneous Provi&ioas) Let Cap. 20 for loss of expectation of

This would eppear to a purely conventional figure which in

ngland 1s fixed at £750 or so, and so a figure of $1,500 would scenm

)

o be in order. This, however, will have %o be deducted from the sum of
dameges awarded under the Compensation to Relatives Act cap. 22.

The amount to which the plaintiff will be entitled will be 75% of

$33,000 which is 324,750 plus 3200 funeral expenses less 75% of $1500
ghich is 31125, so that the finnd figure will be 323,825, which will

be divided as follows

The widow $14,825
The elder daughter 1,500
The younger daughter 2,000

The elder son

[
(@]
[
<

The younger son

o

The plaintiff will be entitled to her costs of the action, and
the defendant's counterclain which was not procesded with, will be
dismissed with costs.

iébm@ ( L. St
18t Tune, 1978, ‘ JUDGE




