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IN THS S'u7R::illi COi.;i1T CF fIJI (~IES?ZiU; DIVI SEn;) 

AT U.l~K;' 

Ci vil Juri!:>diction 

Action ::0 . 296 of 1972 

Eetween 

JAGA? P.A~·I $/0 Ram Pro-sad J.:2b<!raj 

- and -

CP_~. TTAR Si NG H s/o Sa.rdar Singh 

Dr . H.S . Sahu iG:an, Counsel for the Plaintiff 
t·lr . S . Pras2d, Counsel for the Defendant 

000001 

Plaintiff 

Defendant 

The plaintiff Jagat Ra'll and the defendant C'hClttar Singh are 

half brothers, born of the saIJe r.Jother but having different fathers. 

It appears that there we:-e t'dD far!!:$ i n the name cf' Chattar Singh . 

He evidence ;"13.3 led <is to hm, l:.e ,,;at them, and the two brother s appear 

to have beer. farming together . In 1968 they agreed that JabElt Ram \"las 

to have Fa!'ID 326 .... ,b ien is $1 tua tee. ,. t '!aroka, ELl. in 1"e turn for his 

paying £l,}OO or :32,600, 'md U.e two brothers ·,,·ent to a. soliCltor 

called Regan ill :':ausori and there e ntered into an eereement for sale. 

That agreement recites tho.t the parties r.ad been living tog-ether as a 

jOint f aJ:lily ar.d had agreed to '.rest their joint assets . I conclude fran 

that although there is ne> e'lid€r.ce upar. the G'Jcject that the arrangenent 

as to division of their jcint assets ncant that p18i~tiff cook F~rfl 326 

ani paid ·52 . 600 by equalisation of d iviSion , [ or there is a clause in 

the agreement that Fa::-m 504 was to be the sole proj1erty of the defendant. 

It is also recited tr~t the ngreewent is slloject to the ~or.sent of 

South Pacific Sug<i.Y Hills Limited l .... ho it is agreed Here t:,e lessors of 

the farm . The SWIl of ;2,600 ".as to be paid by four })3.y::Jents of $600 

by sugar cane proceeds in 1968. $600 by sugar cane proceed3 in 1969 . 

$600 by sugar c-ane proceeds in 1970 a nd S800 together \-;i \:h interest 

e.t 10;~ on 82,600 " or so much thereof as is OI-ling fror.J the execut ion of 

this agreement by cane proceeds in 1971." It is COL':oon ground t;1D.t no 

application ~13_S ever wade to obtai!", consent from South Pacific Sugar 

!'1ills Limited. The agreew~nt also provided for t.he defendant to receive 

all carle ffioneys and to rduin what WClS ol1ir.g t o hl!D and refur.d the 

balance to the pla:ntiff. It is p~rh[!ps desirable that the tru--ee 

final clauses of the agrecr::lent should be set O\.4t i n full, tJ-.e plaintiff 
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being tte tra.'1Sfel'ee and th8 defend :-y,t the transferor 

"13 . If the t r ansf eree s:H'lll ma):e d efau l t in l)1:iY:11ent of any 
moneys dw'1 (>.:.e or in the ptrfcr~~.c .. nce or- oo-.;crvilnce o f s..ny 
o'!;;:cr s t ip-..:.1Dtion 01' z:gr eC:1C11t on the part of ~he 

tril"sferc0 hZ! rein cont<.in·)cl :. nd i f s uc h ddau : t .shclll 
c,-.mtinue of tl.e SPace Ci f go (rhl".e ty ) dnys not .'lnd 
i n <lEy ~;'J.ch c,lse Ce trnn::3f C- TOr '.[i t hou t ?re judice t o 
tlie ot hEr .!'enediEs o f t he tl'msfc r Or rJ[:Y rescind 
this Tr.:-;:[:>ar-'l r:iui.1 of G.C'r€I.:Dent i..lr.d .tesu:>:e pos!3cssior. 
of t he sdid L;:;':1d c;:" t..ny par t thereof E.~y S..lO 
here_l ndc r pnid t', r ~ma in for:cit>2 d t,. thH tra!1sfer~r . 

14 . The tn.nsfel'or and tran:; ferE'e t o acec:)! this 
a g re",ment ns ~i nding fin':: conclus iv:; o f al l r ight's 
l::!",atsoeve r t ll a t OT1r.> roGY !lave as _'I.i~ains: the other . 

1 5 . Upon pay rr:.,: n t by the tr':i.J1~feY8e i:l. uccorda.r.cC! wi th 
t he L:r:ms of this i.l.&!,IS-~ o ",nt of ell Doneys du& f r om 
the t:-a:1sfel'et3 hore ..... nd ~r the l: l'8.r.,sf.::ror Li nd al l 
other r,ecessdry pa r ties (if any) wil l ex;;;cut;.) a 
pr O;'Je r transfc.·r of the aSSU!"mce o f tr.C' s3id 12nd 
to the tnm,:;feree or the ap 'pr oved no:n~nec of the 
tra nsfe r ee free fro m .!ncumbrn.TIcc:s, such t r~r.sfel' or 
a::; s ur n. nc c: and e:lSUl'l'. nt t o be' :or ·.;pa ::" 8ci. by and Bt 
tHl e x punse of t}.e trf1nsferce incl'.ld:ng "he 
tr nsfer ::>r's Solicit:J,,'s pc'-.lsal f ee and to be 

hmdLCTcd t) thiO' trD.ns f eror for (:; xc(:utio':: .!! 

~~a t t ,":rs S0;;'11 tJ r.c\ve drif t e d a l ong _ tllOut ·very :I'.1ch 

incid en t until 1972. The def ·')nda'1 t had gOl':", to live in 7tE.kir ,,1 ki t o 

~lork rl'..rtl 504, but On 18th !':[::J 1 ")72 .')0 C used a solici tor j_:1 Be , 

i:r . G.P. Shonkar t ;) write t~ hi s brother d i recting illS att,:r,tion 

t o the de fm: l t cl<l ~8e l md€C"' "the e.C'r e~'tn€n t c:-:d s to.ting thC'.t the 

plc.intiff l.E.d r:!ade defaul t :md t' at t.he defauJ t I I<:d conti m;ed for 90 

d~'ys and H,e agree .·cn t 1..';)3 r0sci:1ded nnd all mcnoys pn_d i'orfei t ed . It 

was not stated ',.-h::.t d..:fc:ult !1,l.d bc,:n IT:3dc . Tho ~lnj.r.tiff r:::pli e d on 9th 

August through hi s Oim solici tel' :,1L c-ing t nt t . lC' dcf .;" nd ::l.n t hfld been 

<lsked to advise t ho.: bi.l.l~nC u o, ... ing but h-;;d not done so , end consequentl y 

the forf~iturc notic ~ \'as inv3.lid . On 7t!J OctOD,;!, d ...: f cnd .Jr;t got fl SuvC! 

solici l lJ r to \...-ite t o ;OI lS bothor in I7lUdl t;-:c s~,:;:c terms, a s i':r . 

Shunkar hod urittcn bt<.t r athe r mare v2::;uely , b u t on 29th S,! pter:lOI.: T 1972 

pl llintHf bud issued :;is WTi. t. ?crhcps bf,.' f orc I go further I should 

mention t lL,t pldntiff k :d h':,i tt8n to his brlli, rwr on 12th J u ne l;~tD.ti ng 

tha t ~~.e purchase mO';'leys h:2d ceen fully p~: id ilnd c. sl~ing fo r C.n secour-t o 

Plaintiff 3::::/S that 'hen b :::.t lett~r was I-lri t t cn ?10 h~ d no t rcc" iv~d 

the l et te l' of 1. ~t h !·::l.Y i 972 , :,nd s:'ncc def~ y\d ::m t ::!; .• cle no D. t tempt to 

gains 2Y t:12. t st::>l"'Y, n::'thoug:" he had ar~ple t i no to d0 so , I ~cc2p t 

the phi nt.if f' s Gvi dc :"c e 0" t he pOint . 
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':'hC' h, i t c f SliL'J::OnS, .;;.ftl;!r ref(;:"rir:g to t'le ?.gree!r.e~ t, 

alleged that tte pbintiff hed c..;en ct:,lt..iv~til1& trc f:ll"!r: ~j . 32& 

since jc.nu.J.rY 1968 ana ~hu d.d..:nd,"nt col1ecti~g the C;!:112 Clor:eys . 

Then it sc.ys t hat the ?lnintiff is 1"I111 i1".,-'2; to p~j de[t:ndU:1i nrJ,ytung 

tha t is r;till dl.OC ,",nu alleges t '':? t den:.nd h:!~ 00;,;> :1 l!c.de for proj:Gr 

accounts of moneys r .:;! c eiv..:d , bu t t]j:: t. dc f <! nd:.;.n t h'::5 f~il;;.>d to c;,)~~:)ly . 

Sa he Q.;;:k s [ :>r proPer ,'l cc our:'C s , for ar, oroer f or s:,>~c,iic PL:-:-o:-:nancL , 

fOr nn in.1 uncti an, for d,-~!!.~.gcs , fiJ r at>:..:.'!' rtli~ f Dnd [or costs . T .. ,", 

de fence '.,thicr. is dn::.;. d 17::h S"ptenb:!!' 1975 thr,,'e 'yc~rs ::f~o!' th e 

wri t w:::.s issued S:lys thflt prope r r:CCQi.;,J'lts h __ ,ve 0(:£:0 .: urni shed , but 

do c s not S::ly '.':12:1. or \·;h:lt they ..:<.:rc . ~.nd ~ :..so '::::17>.;1"s tht- t. bcc::J.s<:' 

ple.i~tiff f ;:iled to ?ey th", :)t;J"c h.:'. se priCe defon~.:.~r:t ::-esci:1ded the 

agre':'o,.;nt . b'.lt c.gai:1 docs !'.ot cO!'lde:oc.;>nd t o p:.rtict;l ... xs . The !" . .he says 

n ltern:ni 'lcly U'._t :--.0 co::sont. h;;:.s '::.tC1::TI ctkined I'roD South J'c.ci:ic 

SUg'llr Hills JJi~i t.::c! a r.d UiZ <:gre ... r:l c.H: t i s uncr;forclJD.ble . ?l:lintiff 

:~iled ,J. r eply d~.tr.:d 5th ;.Ia1 i976 ~::d dc :'!.it. s tk).t :In OlCC:::.l:J.t ,,'.~s C1Vr;n 

nnd s t.!)t(.s thflt retlU<.:st.z for nn t'.cc'Juni \. ~r.: ,.It:..d.:: . bv·.L giv(;s reo 

po.rticu:c.rs .:!oS to i.·hO::> n ::"0 r~:::.lc~ts \!(.:::-c ::::.d~ . i'l: -:c::! the actic:J. co.oe 

to be s..:t dOl-m t :-. ..: C";'UTt o:rd(r~d ~n account, ,,"-,,d tk d " f(?nd~ nt "':. !~c n 

furni s.hed a.n acco".J.nt corrputi ng i r,:er..:,.at f rom th.0 :l::ltc: of tl:c ~.?rc~;a:e:1 t 

nnd calcul.2tcd 'ith r~ sl s on t!-tc occccion of m!ch C!'!1t;' pnYr.1<..: nt . 

Tr.<::;t nCCOU!1t , ... :::.s c:12c'.:.1 ,:) tC'c. o:J.ly u:-, to 31 st D(;cc:xou!" 1971, but the 

dufe!ld 7'nt ' s solicitor h<.'.s viv(:n .2rr \;.nde-ctakine: t o the CO\Art to f"V.rt~ish 

an eccount f rOo 1s t j.:!-:1u:! r y 1972 t:) d:::!::c. ?he :J.cc.)un t ,00l: ich 1#.!S 

furnished a nd fi lud i:1 Court en 8th De Ce;> l'!locr 19'0 , S[IC ',:3 th{!. t at 

31st ) ec<!mber 1971 f'. sum of 3483 . 54 WJ]S sti21 o"Ii:---€" by plaintif:. but 

D1' . S2.hu Khan challenge s the ffi': thad of corr.pl.: ti ng i:'!t .)r(! st . 

I'l hen the i!C tiO.'1 carte to t r.i'1.1, th (:l p:.:1in tiff prou.ua:cd COpie s 

0 :' records :~rcr: the f'ij : Su&~r Corpo.r:ltion Lim':' t ..:d . And of c.'".nc .. c.YI8nts 

w!": ich \I'.;!r>;! not obJ ectod t) . I 20m c.fr '.l. id "thi.lY an.' mostly illcf!;iblc c. rrl 

convey n c tr:ing to ce, :11:d r :,cfuse to I-."ack, throug:; f:gu:'es thLt slJould 

have been agreed by both po.r t i os :~ n.ct subni ttl.!d to the Court in a proper 

end Li!iolc f orn . 'rho. ?lein~iff cJ.cpos....:u t h:>.t a.ft..:- r :ie '11:1S :::.skc:d to p.] 

by the l etter of lStt Eay 1 )72 ho t."cnt t D Shc.nknr's offico .:md "'. sked for 

;:n ;:CCOl,;.n t r,d h,:; t 00:( t/i th hie .'1 .:J-::.n I-!ho w s prep _red to 1 nd hi e !!.on0Y 

to fI .:cy of f the dc f (. nd -. nt, If :. t could be f ound 1.0 ..... .ffic.c h HC.S o,,,ing, ~ r.d 

the proposed IGnder c :!:!e : 0 cor l'o!.>or::.tc th~: sti:tcr.:cmt . Th.~ t ev idence 10105 

indeed r. ot refute d . 

On the second d:\ y dof tC nd .". nt C"..1l8 ,: .. vldcocc cut in the niddle of 

hlC croS3 -Qx'1n::.n:>. ti on he col1::-.psd. :1d t~:o c se \rs not r€sW"J~ d f or 

aloost Co mO:1th . 
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Ther" ws r u:,.lly no (j uostion of f net between t hG part i es . 

Wh:,t IIr.$ to be d"2dded is the n:=!':r,inc of th<2 d isputC'd p -:.rts of the 

c.grccmer.t they m-::.de . I think th-;t t r.~ t i:rs t po i nt t o bt";! dc;: i dc d is 

wjy.t the p" Y::Kmt cl-:u!3c ."i1{; .".ns. I h::,.ve c:;.rlic 2' g iven its t(>rr: s b::'0~_dly . 

" 2. ':'he s :,.id :;2 , 600" ( I :1"''.1.'0 co r.vlJyt ud p::n;.nc.s in t o dollers) 

" to be p::! id by ~he l.Tr."sfcTce i'.S f0110 \·,3: 

$ 600 ( six ':.undr.;;d . • 1 ) aO.Lc: rs by 3ugnr c:no pro~c.cds i n 1968 

$500 (si x hundrec1 do11-::rs) by sugn..r c-;ne pr oc eeds in 196 9 

S5DO (six hundrGcl. 0011:.:1's) cy sugo..r c.-:. ne pr oc0cas in '1970 

$800 (dght hundred dollC"\r's) t og(; t.hl!:r -",i th i nt8::'est by 
sl.:.gr.r c -:nc proceeds in 1971 . " 

Dr . So.hu Kht!n "ub::!i tt ed t ~ -. ,t \lhL:t ::l j)pe::rs t o be '. c",lcnd.'.r YC:'.r 

::'c ,, 11y me;~nt the C~, !lv c::-ushing se,.son , ·)nd th:). t t he ~ x pr8ssion ' Y;::'.1"1 

wa s in te nded :0 cCrll1,Tehc:nd :111 C"lnG p~yme!1 ts frOD 1968 c ... '.nG ;:-,nj so on . 

111' . P r .J.s ..... d or. t !",,:- othr ~.' :1d cor:tcnds [or the clend:-.r 'yG· ' r '1968 '.t;1d so 

on . I think t he ··8 \-iOu ld b,-, :J. g;,c~,t d l.~l of force in Dr . S;, hu Kha n l s 

n 6 . If the tr :msf~ r:)e d o not cooply 't:ith the r C:Juir r: nvn ts 
of the notice given und;;:r c l:..:ut;o 5 hcr00f ... h e n ~ho tr-: nsleTor 
~is scrvcnts or cgC:1ts t o hc.vc full nu tho!"' i ty to c:->tcr in 
thG pr6'.lisc3 ::nd c ff~ct :;cp:--.i rs . Tllc co~,t of such r ep::irs 
to be nd dc'd to th.~ SU!:l. of 82 , 600 ~nd -".;hich $Uw: to ~,;: paid 
by the trn. nsfc r or on 0.' befoTe, the 3 1 s t December, 1971 . ' 

I t s (~,"ms 1,", me thnt t h.:.f.lb ove cl:;.U!:'8 cIc .r ly sh(> ws th e 

intenti on of ihe pn.!' ti~s tho". t t n0 s·..un secured by t he agroc!l"wnt \"l'~S 

intcndod. by the ~:::.r tics to be fu.lly I':-.id by 51 et Dcc c:nb .:. r 1 gIl "nd. 

not . ,!le n the fir..['..l c.::~c proc<JEcs [OJ' 1 ~71 1-1Gr e r€c t;i vcd ·,,'h ich ' .... auld be 

t m·!J.r ds the ,md of 1'372 . 

The s r;; c o:ld point i s th') co.lcub tion of int..:rcs t . Bo th the 

plaint i ff [e nd t he d l..i f c'nc.,-:', t h::tvc pr o duC0d :J.ccounts . I n r.1y vi cw 

ne i tha r i s corn.ct bccC\.usc neither b"ivos the plo.int l f f cn.d it fo::­

e..mounts "\-)hicb were deducted f r o;;, tha p l ,Ti.ntiff l s cr,ne Iilom:;y s by t he 

:nille!' be for e moneys "!Ere p.::.. id to the dcfcnd:1nt . I thirk tll:, t t .::.x is 

properly pcyc ble by t he d0f c.: nd::l:t, fo r the C:::nc :s i n his n::n o ~nd 

rcc~i veb 1e by him , G1 though gl'O ... 'TI by th8 p l nin t iff . Furt he rmor o the 

Plair:.tiff did not r ecciye t he C-'J"".C nor..-::ys , ."..lthough h<'! i s 0nti t Ld -:' 0 

the bcnr:fit of thorn . So fro:" c.s I C'.in ';sccrt.,').in th~ :ct:.l tJ.X d edl;ctions 

"l'1 E:.<r e $243 . 45 ;~nd t~e deduc tions 1·1.",::"C :!l··:dc bGtwl2 ') :: 1968 tl~d i 078 , 

Rent is r:-:thcr diff':' r E:n t . Dr . S::.thu Kh'ln submit ted tll0t d c..: f e ndc..:1t bJ.d 

!1grced to poy the r e nt . :But th ...... t is 1: h."..lf - truth . \·11:1t d c.. f",::J .' .nt s , id 
! 
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'Ins tr ... :.t he h:.d y:~id th.:: :'C:lt on p·::rm 326 end he ~t.<bI:littcd r::cQipts . 

But wh~t ::8 ne-:.nt 'II"'.S thlt he h~Id p.1.id !\.>nt over ::; inC0 t. c :nillers htld 

ce"_scd to d,Jduct it . ?hG l:Jill Grs deducted r .:mt r or 1968, 1969 , 1970, 

1971 , 1972 ,~nd 1973 ·,t 350 n yeu tohli:1g 0262 . 50 . 'I'he 'lgre88Lnt is 

the r':):1t ",'ould norCJ.~·.lly be ~,~id cy the pllX'ch;~ sc::. 1:1 rr.y vi~w the 

rhintiff is entitled to nO ~llow".ncc for n..."t dedllct<':d, ',1 though ii 

he fc.i1s in tLis ';ctia:"'. :>.nd recovers his l:,oncy he ,.Ji ll bi;) 0n t i tlc-d to 

be credi ted ih2 c..!!Iounts deductod by th~ ::ilh:rs £'01' rc..:1t on the 

dof.:!nd,"1nt ' s l~nd . .It dOt'S not compound intcrc-st, b~tt it docs ~h."1rgc 

i..nt(:r " st first fror;: \2v'~'ry r<:oceipt of c·.n~ moneys. Th;;o p.::.yocnt c1:::,u80 

"hich I h~ve sot out directs tr,.-.t inter-·st sh:-.11 be oudLd to tLC' l'"'.st 

/, -

p:lYI:!lcnt . 'rher;) is, of cou:"sc . n. furthor matte r to b.;.;- co~sid'r8d :in t~",· 

account nC'..m21y the ir.su:O·:';>1CO pri..'murn . These h:J.ve bewn p:' id by the i,.d6ndc..nt, 

but r.'.ccording to the f'.grc;2.!l.cnt they :lore p~c:.b18 by the pl .:.intiff, ,,:nd 

r.l though brcc:.ch of the t~grcer.:en t in rcsp8C"t of non p:"!,YIol~.'nt by the pl~intif: 

of t hese insur:lncc promiums !-It.S not beer. mentionvd , v,!!en n preper ,,:,_cc ount 

is ht:d between the p.::u-tio:s t hese insur,nce pr~~ m i u :::s r:.ust be debited to 

the plc.intiff . 

Dr. Srthu Khen t.:lk&s c.. furtiw:- point. He {l.rgue!:::: th.:.:.t even 

though D.oney Dny be ow:i.ng b~{ the pl"intiff th..: dcfend.,nt c:',nnot rescind 

the <l.3TGCOcnt vithoi.lt f'..1rr.is hi:1g on C.CCOUl:t . I C!.cccpt the :C.Ct tl1:it 

defend :' n t ,-:r'.. s c.sked to fu::nish nn ;::cco'.lnt before h8 purported to r.;sci:'ld 

re .... soP..nblB io expect the plnir,tiff to b;;; <"_bIt.' to rr.,>.ke up cn :::.ccount . T:-'3 

d",fcnd.::nt \>NlS collecting the C:';'l(! ):lO)1C',YS , ~.~-: ,"'lthough the plcintiff 

Cl..'}y h~vc suc:) the cc:.r,c Dec ot.;.n is , t hoy \·;ere tj'lC d~ fl. r.c. '1I1. t t S Celnc D.CC Oll..'1ts 

c.nd in the defcnd ::mt t s n~~~I.l . This is r.ot the C'\3" of :21 fixed sum 

~ortga.ge l·:hr;;!'c i n t!,,) lllortg~gor c"n cc.Icul:1te t h0 r.L1oun t o .... ing as 

E:lrIsily c.s -eh" mortgc.ge-e . HCl"\V(>vcr tl:e C::1.SCS cit~d by Dr . Sc.hu KhnT'. do 

not i n my vie'~' Bet hi)~ very f".r . I thin:: tr.:.:..t tIl€:' position is tbt , 

these two pertiss beir.g veneOr end pUTchC"!.scT, t he d;,;fo..;nd·'.nt v .... ndo1' is 

as bet',wen hi:ns:-lf -:nd the pl,::intiff purch:.s.:or , constructi vely n trusto:C 

f Or the purch.:.s-.:r , si nc e tbis i s ::... contr::ct of ~lhich specif:'c ptJrforncncc 

might be ordl2red , and :J.S :: t:t:1stce he h::s te· ncco\.1.nt . Thu Court he.s 

:llwoys roquired trustees to t~ccc)"..l."t . see Sprirl€ett v D:c,shi-iood (1860) 

66 :::;.?i. 2i8 . It is t:tue th:" t the v:::ndor h:;lS C\ p:\rc.nount r i ght to 

protect his int(or(;;8t as vendor, but in :-:1y view ::jlCn h,;- is .c.skcd fo r 

an account , he c.:::nnot r'2scind Idthout giving 0.:1 £!.ccount, p,lrticulorly 

lv"h ('r. cs ir. the present C .-180 ho."! ';:, :S seised , thr ough Lis solicitor 

/I'.I.l' . G. P . Sh::nk~r, of the kno"l-i lcde0 that the purc;:;.~ scr ... r:J.S prcp::::ted 
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Jr. Sahu Ktan's fi nd pcint is n bot: t ccn.",ent . I t is C.O JJi;:on 

grolUld tta t ri O c-:lns er,t ~,;3.S o·ot.:c. incd 21th-:)l:g!1 t~j,= agre~!.!{mt provides 

t ha t the Ll.GT~H3 r:!e ;]t is su'!:ljec t t o t'.e co!'.~cn t 0: .3cuth Pacific Suear 

Hi lls Li mi ted \,:1,0 , i t io c'.f,Teec. Cn both sides .[ere the li:'!SSD:OS of :' 1"',8 

lona of which F:;rr:: 326 cOi 'lpriscs pa:r t . FaT D:/s e lf 1 3!;'l no t cc:"t3in thc.t 

t1:e Colanial Sugc: Ref inillg Co .. lp£lny Li:::Jit C'c ',lore :10"; t!:e m.'ners o f lllis 

land , but I ~r. \ C0:1t8n t to .3.cc ;:;p t the posi tion agrEed upon by the par t i es . 

Nr . Surendra ?rrJ.;:;,s,f1 contended tr.E.t the obL~7dticr: t.o o ':J taln canse:-. t lay 

upon the plair.tif f but lie ci t ed no 9'.lthcr i ty und r.e s ee r.t~ d to c.e to 

aSSUf.\e t ha t t he 3.g::-eer;;.!nt i ts· 1f placed t:-is ob li ge tion Uj)on the 

plaintiff . 'j" 1""t is not so . The p.greerr.ent iJcr e ly s tDt C'S tra t t!)f~ 

ngreecent is subjec t 1:0 the cons::r.t of S;)uth Pacific Sugar f·hlls 

1irr.ited. e nd the r(l is noth i rtg tha t J: can find, no r d id [·ir . Prasad 

point D C to a nything .. rh::. cb g i ves !:..ny indication of ',/h::>r~ thlJ rcspor:s ibi lity 

for obtaini~ consent lay . Of course tllC reGl res~ons .i.bilit"'J rested 

u pon t he so l ~ci t or \-.lho :;r"',porcd !.Jl£' 3:;rC(;/T!(' n t f ,rho lI'as act i ng fOl' l,oth 

pru- tie s, and \1~S , I f eney , relo t ed to tho r.; . It miSh 't r~,,!sonilbly h:ne 

been expec ted t Lit h:o..ving t r.Kcn the-i r :'1o:o.cy . he night Ib ve properly 

cor-,pletcd tho ,·io r l< . He did not . 

.' it to the ?lai!1tiff . Ti1e lc:;sors \·Ie re c-erto.inly n :.)"~ l i !:(?ly t'J I).gr E.'Cl t o 

~ tr:!1: sfer it '.l nl c:os :.he dcfer:j~'nt o.ppliGd . :"md 1n tnis state of off.;!.irs it 

seetls to iT.e thJ- t the obl:'gCl"ti on to o~ t l1in 1. 1:t} cOnS Qnt re~tc d o~ t:,e 

def~n:L nt . Boreov c- :r 1 t i s e i(; defQnd~~yt 1'11'.0 no',,' sc-.: lcs to tc.~<::c ildv::.nt=~c 

" 

• , , 

, 

of the f::lCt ti'.,;:. t r.o cOr.S<:-l'. t t.:;.s bevn :) jtaip.cd . 

mind th~t .in this case L ,e faill;rc 'co o"tllj,ir. Cl ) nS~n t docs not :!' ;.: sult i n 

illegality, nlthougr, i t n:oy perl":":! ps be s c.id t h"'- t the ccr.t::-::.ct is ur.lc.\'fu ::' 

e. s distinct ['ror.:! beir.b D10e0.1 . ~cvGrc.l C :!>2S >\'01'12 y.'fc r!'cd 1:0 by Dr . 

Sahu Khan . That mod neo:rly i n poi~t. is Lloyd 'of C~ispe ( 181 3) 12P. i: . R. 685 

t o \~hich the ::'cadnoto Tef!d s: "If t:'e vZ:1d or of ,:0 10 5e i :: ,·.'ticr. t:1 orG is (1 

COve~nt not t o nssi&n , cont:!" lc t t o .:lssi gn !cis inter _,st , it is inc1.lM;bc:nt on 

him, <.. nd r,ot on the pu:,c!1::. s c r, t o ? r ccu r e t ~jC l esSor ' s lic:;)ncc fo!"' t he 

assi gnm'2nt : 

Singh Iio . 89 of 19G8 and La to k[l Ac tion 5 of 1975 :. n ~ j ud G'w"':1 t deli vo!'od 

On 30th Ap~'il 1976. 'ihis -..::tS origi ncJly n ':'.<'1a :1c1:bn . Oncoit is cl(":n l' 

that th e oolig:J.tion ::'cstGC ujlon t nt: d"-,fc-r,,d~'nt t c oct'. in the.. ccnsen~ of 

South P~cific Sl!g':.r Il i 11.s Lin:itcd. if be rcfuse or owit t o apply for consent 

he cannot be ht: c.rd to say t L:t the cor.t:::'::lct is v(1:d :: nd ue is absolved 
f!"'on perfo"m"nc~ . H l' b _ _. _ _ . ,e .:ou.. C 

whic h he h:.s hims;2lf produced . 
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ap poars from K8 W Zealand Shippir:c:; Cornp.::.ny v Societe d ,;: s Cl teliers c t Chan tiers 

de Frc-nce (1<)19) A.C . 1 Br~n·:,j.· -.... J~·.~f'3 Clerk (Brush >l<lterie.ls) (1S'52) 

2 A.E.=<. 497 ~mc. j'.lst l;:;.tely i"'1. t:-.c }iJi Co'..c-t 0: ~.??..:!c.l hAcgrego:::' 

Invcsacnts v Sh..;ruton l:o<.;...,!n (1977) Civil .:.::pccl 62 of i976 . 

fo\,;.:;d to tc olnn€; by tho t-:1[!:!..'rrnff b thc; Gcf':::-rti,:u':.t .. s -:t 31 st )ec .:; r.;bcr 

1 971 . but th~ [11:l0un.::: will :Iot tc k!'}clo.1'! until tr.u dof,-:",.:.:·,"'t fUI'!'li",hes 

account . C:' !"lC ncr:.cys will be credii..;:! cgni:1zt purch~s<: p!""ice r.nd 

o.goinst b;"!.l.::.nccs of p'..lrch"1~C: pric<.. ::r.d :":ncTcst '.,·iL :;'0 c:.:"culc.t~d 

scp:.ll'atcly upon b'l.l<'!nc(:'s from ti !f.e ~o tjne due, b:Jt no inbr..iat \·:ill 

be; cilo.rgo:lble ll.'1til 3' st D.;:-ccmbor 197 1 . To t.'1C.t exten t 1 thirJ{ that tnc 

account pl'LP'lTCd by Dr . Schu :Ihnn indiC,1.t,.!~, tile .orO"ler l:l:;ot?",od of 

colcubtion . The pL!i ntiff .. :ill be: e iv.;:n crc c.:. it for tr:.X dcduc t <.:d by t!le 

millers fro!:! his cane p<lys, 'but he ',Iill 'be debited I,'':'th r .:r:t . ;:tent !'!".s 

aIrGt'lQi b()\.;fl de:bi t.:d n.gainst b!!l and l:eQuctcd by the rr.Lhl'S up tv the 

time they iJcvr: ".l.p busir:css in Fiji . but plnintiff n-:..1st Llso pey nnt 

debi't i n tnc nccolZ.t . P l.::.int li'f \ ... ill :~l:3o ~\,; c..::bi-:"l;d "i -th insur:!ncc 

prc!:iun:s raycblc by him under th.: ;4;=c ... tl.:-n!: .:!nd !,::.i::l ::y the :i f ;nd":.:1t on 

his beh<llf . I ru:.\,·e c::msid~n.c. ~rt.eth,Jr the !l2.ainti ~ should ISD -:;:::.y 

int'}!"0st OT!. insl,.!' ~.ncc pr;)niUD end rents. but the th.f:.1l"!d'l::.t L:::s collected, 

if one r:.~y rdy upon t.he ?~Ji Sug:lr COl'por,~ ticn fib..lI;;s, son:cthi:-:g {'lv·,;r 

$6, 000 froo the plo.intiff t s c:mc , .'!nd h~ .5 nnd tte ut;u of t:1is t:h!".ey 

for sene five yCrl.!"s. so t.hC!t lr. f.:lct :;111 pc..,.-:lcr..ts \';!"'ic:il t:l h , $ c,~dc fJr 

rent .E.nd l nsur.:..nc c prcmi-..:..J';s h:: \'e b en !:lode O\lt of the rl :J.nt iff' S mo!'.ey. 

The account should be mode up to tho (btu or ·.h~ tl'i:li, end ',,'il1 doul;tl...::rs 

hove to bu continued [.f t <:.1' th ..... t , to t-::kc:: o::count of c[.n~ ::1oncys nc..:·iV0C. 

by the d££~nd, .... r.t i n 197f:. , 'The d(.f,:~d:1n-.: h('.~ :1:)t furn_.;; f'.i.' d :>. lly fiS".<rcs 

for C'"l.!18 [!:or;,..;n:. r ..: c",iy,",j by !:i:" ':ftc r Dcc, ::bcl' 1971 , but tb", c· f.C 

.:lCC ou nts furnb.' . ..:.d by :;10 Fijl SUgH'!"' Cor:.>or:.tioll ~ndic.:':.t" ... \.~ ... .... _ .. 
thc extent of oyer 

1971, ':'!1d it SC",,:lS 

S3 , OOC . C'ie h.·en mld t o '~i:c 
th'lt . 

p"'o":>:::ble/the <!cc::>U."'1i; cs r.l,~c.c t;.p to :ht:. eb.tuo:: tri:~l 

"nod thorefl.ft",r wi}} :JhcI! n b.:-:hnc(; ir: f;..:.vour 0: tl:~ pl.!lr.tif: . 

'i'he n~y.t G.ue~t i ..... n tc be considl.l';!d is. · .. !1ctb"r the plnintiff is 

entitled to ~n ord~r for s p€Clfic pc-r:orO::-!::1.cE:' . Cou!".8.:l tor the doft:'r,d"tl'."t 

concedas tho!. specific pCrfOl':JJ2nC(;! is 3 m[:t~L: ' fo), th..: cXL1'cis,.; of the 

COurt ' s discre:ion. but 11" urG_S '.:h. t a dccr;"'L zhould :-10;; b(; :!!t,dc in tliis 

CC.SC on the gr o1.l.n.d of h2rdsi1i j) . I om 'l,)t quite sure IIrkt CO"..Jnst?l l:e2.nt 

by hc.rdship here.: , for lie led nO :-vidcnce 0;1 th:l. t score , :::nd the only 

he.rdship .. :hich ~rncrg.:!s fro J tr: c ;:vidcncc: i s th.J.t the d0f(.nd .. :'::t :::;l.S 

transferred his farC! c.t 1_kir".ki tv his tl.,.O sons, '!nd prssU!!\.'!bly .. rL:·1tC to 

1 f llrm tr.is particulf'.::' l,md hir:.s:lf . I would obsc::-vc th::.t h~ .. :oulo sc::tTcc-ly 

b 
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fi::ld 'this possible sinc e he> r,.~ s lo st C! l :g , :::"'10 .:loy 3 tte~p t =-t f f.l rm \fork 

wo uld. I shau)d t:-: ink , ~t; {;Tie- O1.;.sly h.:.m r cred . i-;;)r ever he t old. :;h~ CJ:..L- t 

no thing of i ha ci::-cw:r:sbncs s .. ;h ie h pr? tlptd thc transfuT of the Rc-.kiruki 

f r, r;r; t o his .!Cons , c::, tho dq t e ;, bcr. tl:::.t :)ccurrC'd, c...'1rl I CC1.!'.not sec; t':1.~~t 

sp_' c i f ic porform..':.nc~ . I 'L~()\lld ·;.dd t!1n.t if i;'lc.,, ·,; d the. J •. f cnd.:-.nt is 

suf fer inG h3.rdshi p , i t is ':1. c.rdship 1,;1i cJ-: h:.'. :::; bt.:un '::lrough t por. :li '': by 

hi s Dym .:let nna ,; i1i cl) t !:C)rcfore (;~u i ty '",il ~ not "f01i ... v, . b cc ny cove nt, 

mrdshlp i s '.lsU'l l l y .judged :.8 o f t !':!c tim~ of ... !1try i :)!:o tl,~ contr;:ct :.:.nd 

thero :1::'8 na t hi ng of th ~ t ki'ld in ;': nTch 1968 . I th::'nl{ tlYl. t in 

consid~ rinG "'h~thcr t !10 plointiff is .':! nti :Ld "t,) ."'1 ord C)T f.Jr sp0ci:ic 

performanc e I [Just l ook elt !. hc \':holt: CQl1TSC af pr:)c.:cc.l~gs . ',! !!cn the 

contr'1c t 1,r:l8 l':lc:dc bot!. p=.rtiLs ":Q t ', :;"~',t t ilO), "·j;). ntcd fro~ it, n:::'::l01y ;;iw 

dcfcnd,:mt got Fa r !!"l 504 ':nd tho !l r ornis ...: of :!01l0Y, ,' m ::! ~ he jJl~l int iff f50t 

Fnr:n 326 . The pri C0 b ,;, c'1.m.;; due .-,t t :le c"nd of 1971 . The plui:1tiff c :--.de 

end0<:'.VOurs to f ind o'J t flO •. ' rr,uch W?S o',.:inC by r:skin~ 1'er 2.n ::;..:;c:o unt , , ... .!1d >u.' 

got sorcco ne who \'l".S pr~p~cd to cd\'·~ !!cc t];e I:IOncy to p.'l}' off the d.1fl;::d ~ nt . 

I nst eCld of Giving plai r, t iff o n c.ccoun t , dcf(; nd::. nt !'~:: d G r C::',l!.'. t2 r C!:l ci:1a. 

t he contr~ct. ,,l.s soc, p,s he ',." .S givi.Jn n ot:ict) of L ".: .:lttt..'m"t e:t rasc-:'53 i 0:1 

plcintiff s'.lcd. . 5c (,skc':' f or ;',n :;';(;CQU" t by hi.s v.' .:'::. t . Still no : 'l t L ~Dt \,.~t. 

mc.dG to 2ivQ hi!:! Gn .".CCOCL'1t . Al th ':-.l;;h E1C dcf"n r: .. ..:.nt cnt c r .:; d ::;n ': l'~'.:~r . . nc c 

in October 1972 , he did not file :l dF.fc:nc8 un til S...;pt"rnbcr 1975 . In 1. ":0 

IDe 8. ntiCG the r lc. i ::-. ti ff h~d S<.: t th0 :~ c ti 0n dOi'm in Sc.:ptcmkr 1973, bu",; f OT 

SOBle r"t:son u:1cx pl.'1ir..cd it did l:O i: ;~ctu.:~lly CO::lC t o t ri::-.l. Th~ dcfl.uce 

which .. :r:s fil lJ d in Sc:pt8c:.bc r 1975 ~. dn i ttd tb·,t t.hu ae f u!lu. nt ;,:~)::; co:locti:Jg 

t he CQna nc ~,cys f1'o r"! t ho [:-'1'0, .:':!llc.gcd - nnd 1 h(;l d [:::lscly 

acc ounts l::"\d OGL: Y
' [urnish.?d , .;t.·'d c l c:. iocd th'1.t the ~ . .£".::-c.;:1.:!1t hc.i b,~c r, 

r osci nded , [,no i t .... lso r " lied on t;~8 f :::ct t I._ t the C:Ol".Scrt of S01:th 

Pncific Su.g2.1' /:ills lnd n o t b '::C·T. obt.::in;.'d. - D. :>![.tt(.. r I'ihie h I ::,".irc.: hel': to 

wns s ". i d >!t t:ny st rege of thr:. d..:::f (.. nd ~' r, t ' s pl.::cdincs t h: t ~:;:.. W:·.S :)1'wpc.:·c d 

to r!l •. :ke t he p':'cclntif:r (:ny :.l l o',,:,.r'lC(; tor his, cry on t h~ hr" 0'J ~[, :J , v eIl. 

ye ,,- rs, and t hG de fc nd~n t ! s cc.se he. s b~'C ,l c:)n:':'uc~.:.,d on t he O .... .:· i s th:.~ t t,,,."-,,o 

WC.S fl. r~scissi on , ,..,h i ch r .. e ... :-:t tr ..... t :-rc rcli ~ d or. h':'s ngre,,-,:m r.~. und:.:::- \-:l..~ch 

all l1l0 n~ys t(') Lhc d-o f c :1d nt . It \:(: ::; o::r.ly 

end of bs c,:sc , i n ·,.,rh0t npp~".r l.'d to be r~ l~.st C".in,ltc1 hi:! to sl:nrc.' cS f 

the like lihood o"!" :l.1l orde r f or specific :p~rfo:-r-t.nc..;, th:Jt d8"fC !1 d.'l. nt 

offared t o r.~ f u..'1ci to the pbin tiff ,,11 tl0rl CY S Lc.) ivc d by the: dc f.:nd cn t . 

There '',I n . , hOI"lCVC'l', tl10 :.1.J.tt('TS ;·i r.':'ch E~lOC!ld bu lookeod ~~t 'C! ... fo!'c 

an ord~r for s p;.·c i f ic pL':'forrn:,~ ncc is ~."!dc; . T:,~ f i rst i:;; tho;.: t1l,;:)j cc t of 

delc.y. As I he.vc s ., id plain t iff 'issued ): i8 .. -'n. t q'J ickly c n :;ugh. , but '-0 

~ttc:n1). t '.1,;"\ S "' ''.d e t o (. ~' l"lol· n l " -, 1 "'" h' 'n ~~; " _ "" :' .... ,. ¥' u ·_ '~..r t l ~C. 

, . ) 
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did not capitalise on t.hE; fact th" t his brother h;cd fil&d 11" defc·ncc, or 

'\;'l1y he d id not get 3-D order for illl account. The defend2nt did not c:ccss ­

eX.'l!!.inc upon thiz QSp<zct o f "the case, :;.nd parh8.?s I s11.O\.I.1d not pel"l<:lisG 

thCO' plnint i ff for ~rh,:: t f"IC!y be the f:'.ull. of his solicitors . I considC'red 

this r-sp0ct of d"l:l.Y in Gul,:J.b Ben v Amrotlnl Jnt::mnd",s Action 297 of 1969 

ond vont~cd to ILcntion th ... r e th;; ce se of rIoo r c v BIn.kc ( 1816) 3 E.n. 

1148 in ,,,hieh spiJc':fic performance Ht::3 decre ed in 1816 in !in o.ction begW1 

i:l. 18S1. I thin..k:. thut this 1:) :\ c,"':.s<:: ·,jhcrc the plaintiff hc.s b..;·en in 

5ubst,-;.ntic.l POBscssi ::m of the b<..n'.: fits under the c"ntr.:.ct ~',nd is 

clni.:Jing t ile cOI;;plction of the lc{{<::.l cstc. t c . see Hills v Haywood (1877) 

6 eh D 196: Williams v Grc,:;.trex (1 956) 3 .~ .. E .R. 705 . A moro $urious 

metter would f.l i,) pc':'1' to be plaintiff's ooiJsi on to cor:rply ,;'ith his 

OgreeDcnt to conplu t::: in D,-,"c "mbt:r 197'1 . liol1c vcr , in vic-'N of my d"cision 

tl'nt def.:nd ,"1 nt mu st c.ccount before pl r: intiff C.:!fl se t tle, and the f ~ ct t het 

defondn!1t c1d nothing ::iter tbo .:::c tion w~s b.::gun until [llr.JOst three 

years had ele.psc d while continuing to r ec-.p the frui t s of pbintiff 's 

l:!.bours by allol,ing hiD to ,<! ork t~e fnrm '<,i, ile he , dcCe:ld..:!nt, :::!ollected 

the ca ne nODC:ys 1 absolv e pb i ntiff from b.bme i::1 t:1is resp0ct . I 

have not so f::.r noticE=d iIr. Pr(l.s (!d's submissi on t!1a t i n this c'.greoment 

time w:J.s of t he e sse nce . 1 do net think it ',las. Fry on Specific 

Perfor!i'.':lrlce 6 th cd . at p3g0 503 h =.s t!Jis cOnlIilent "In ord:::r to r ender 

time ess81"'.tial. it Dust be cl'.:<:!rly end expre£.sly s t ipulc ted. l'.d must 

,.lso h,we bee:: ren:r..ly contem)ldted ::-.nd intended by t l.e parti~s th., t it 

shall b€ so : it is no t enOUGh tho.t C! tirlic is mC:'~ly mentioned d;;.ring. 

which or before · ... hJch sOD.8t~ing s~ll be done . T)1€ le1.'. rn €d ."lUthor 

says la ter at T>::'.g€ 504 " L".pse of ti me in p.:l~"1I1l.>nt of the purch,s€ 

money ;:-,f'...y gencrally be rOJcoffir.-enced by into'(:s't ar.d costs . " Here there 

wns no stipuLtion t hat tJ..ue K<'.S to bc of the essence . Short pilymcnt 

in 196 6 , 1969 . <.nd 1970 Iu'ld been pe rmitted to pabs I-litnout COI''.T!l211t . If 

the dcfcnd.'.nt ha::l cnlle d upon the pl.:J,intiff to seale D:,d 110 ;wd not done 

so, he cou l d ho.ve '1·:;d8 tim,~ of the CSC-<:hce by a notice to that effect, but 

no thing of tb.:'lt !:;or"'c lmppc ned . I !'e j ('ct iir. Prns"l.d! 8 subreission . 

I n rti'.f vie tV' t his i s .:l :r;ro pcr cc.sc for o:.. l~ order for sp0cific 

parforru>nce . Evidence he::> been .:;iV8!'. th3.t Sou t h P~:dfic S"l,;.G'-'-r !~i lls 

Limited t.;ould p!'oi)ebly l:::::.ve e;-ivc:n cons€nt to a tr .nsfer in terms of the 

e.grec:nent, a.'1d I Inve no dou.bt tha i. ,·,hen it is rcprcz0r: t c; d to the 

Direc tor of L3.nds tl": ,..,t t he ?UTchasc price has been f ully l'<::. id , tl:.e 

necess z.ry C0:13:;nt will be fortr;cooing . If th::.. t dccs not h :.p:)(:o t he 

plaintiff -,.rill be cut itlcd to uC',:;w.gcs . I ho.vo b(,~n told that this fc.!'tl'. 

i s now· ,·o r+h '::15 _16 , OOO. I f 1+" t' 1 f" th 1 " t",'f "11 , " "' ,,;:"!,.::c ,lC OV2 r ~&ure . e 1\ al.!1 l. · .. :l 

be entitled, cnd here I 3 1': tryine to foIl (n 'l r''legnrry J . in Vroth v Tyler 

(1973) 1 A.E. ? . 897 , 923-4, to the di ; f0roncc bet l\'0Cn $2 , 60 0 ~nd ';i5 , OOO , 

, 
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which tdll be 5 12 ,400 , i n adr2iti on to .;hi e h of CQl,!'se ilC -dll r<.Ccr.i!ive e. 

r efund of ell c:',nc oon eys r:::cc ivcd by the dc f :ndEl:!1t under- thE:- a grcc.' :J.cnt . 

'!'o sUD::l3. rise, t!1en , there will X- ~n order f oy c.n o.ccou:r.t r:.:l.dG 

up 0.9 I h3.V(! indic.,:tcd ,~ndie!' ;- nd fo!' p::"yc C11t to t:1G p :;'::lintiff oi ell 

IIloney,s f ound t o be d'.le to ;-:i::1 en th8 ~ej(iq; of such 2CC ount . Ih uTE: wi 11 

"Iso be an ord":T f or sp0cific pc.:r[oT:7lc-:nc c of the ugrc8rJ"'Et dr:.t~d tn0 

f ourt cL;;nth dt!y of r~cTch 1968 subject to thu consent of the Direc~or of 

La.nds, for the a0fGnol. n t to tr:J.nSfl::T t he P-O'.rr:: i':G . 326 to the plnintiff . 

Alterne ti vely the dc-f8ndc.nt will IXlY $ '12 .400 by ', ny of d.:I1:'..gos :3.n d , .... i 11 

~lso P,".Y t o the pbbtiff ell ::1cncys r .:;c",lvcd by t:10 dc:f<':l~d::nt under 

the egrceoont, "'.!1d if thGre i s cr:y c. i sput~ _5 t o tr:~ ncc oun t or tr:c 

amoun t of mO neys to be r e ps.id to the ph!inbff rccO'.U'sE. 'dill ngain 

have to bo had to t he Court . The p18irrtiff will be t ntitl ,"d tc the 

LAu-TOKA. 
21 st July, 1978 

(sgd . ) K.A. Stuart 
.roDC2 


