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scott for the Applic art. 

IN THE MATTER OF THE INCCWiE TAX . 
TAX j,CT 1974, Sections 75(3), 
75 (6). 

AND 

IN THE MATTER OF AN APPLICATION 
BY 'rEE COMMISSIONER OF INLAND 
,1l;:Vd'WE FOR CERTAIN DECLARATIONS. 

J .fl. Flower for the Respon::J.ert. 

J U D G MEN T 

The Commiss ioner of InLmd I:tevenue seeks declarations 

Order 15 Rule 16 of the Rules of the Supreme Court that 
75(3) and 75(6) of the Income Tax Act 1974 : 

(a) Impose in favour of the Commissioner of 
Inland Ftevenue,a charge upon the estate 
or interest in real property of a purchaser 
thereof subsisting solely by virtue of a 
specifically enforceable agreement to purchase 
same, notwithstanding Ue t said purchaser is 
not registered proprietor thereof, to the extent 
of any taxes, interest, costs and penalties 
imposed upon said purchaser under the Income 
Tax Act, 1974. 

(b) Entitle the Commissioner cr Inland Revenue to 
register with the Registrar of Titles, without 
fee, a charge upon the estate or interest in 
real property of a purchaser thereof subsisting 
solely by virtue of a specifically enforceable 
agreement to purchase same, notwithstanding that 
said purchaser is not registered propriet~ 
thereof, to the extent of any taxes, interest, 
costs and penalties imposed upon said purchaser 
under the Income Tax Act 1974, said charge to be 
filed in the f~m described in Section 75(6) of 
the Income Tax Act. 

(c) Require the Registrar of Titles to accept a 
charge against such estates or interests, and 
in such form, as are described in (b) above. 
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Sections 75(3) and 75(6) of the Income Tax Act 

4 are as follows 

t1 (3) Taxes, interests, costs and penalties imposed 
under this Act shall be a lien and 
charGe upon the property, whether real 
or personal, movable, or immovable, of 
the person liable to pay the same. 

(6) l\ charge on any ,eal property shall be 
registered by the Registrar of Titles without 
fee against the title of the land charged 
upon the filing with him by the Commissioner 
of a memorandum under the hand of the 
Commissioner setting forth the desOription 
of the land so charged and the amount payable. II 

Hr. Scott appeared for the Commissioner of Inland 

and Mr. Flower for the Registrar of Titles. 

FIr. Scott submitted a typed argument 0 f 36 
a further 18 pages when I queried whether the 

Commissioner had any locus standi and whether the Attorney­
General should not have been seeking the declarations. The 

18 pages of argument also deal with the questions 
a 'mere inter-departmental dispute' was involved and 
alternative remedies were available to the Commissioner. 

While I am still of the view that section 12(1) 

Crown Proceedings Ordinance makes it necessary for 
the Commissioner in the present type of·action to bring the 

action in the name of the Attorney-General, I do not propose 
to dismiss the application on that ground. 

In a nutshell, and it is not easy to so reduce 
Hr. Scott's argument, he contends ttut by virtue of 
subsections (3) and (6) of section 75 of the Act, the 

Commissioner has a charge to secure payment of taxes, 

interest penalties and costs owing to Covernment by a 

taxpayer in respect of the taxpayer's interest in land which 

he is purchasing under an enforceable sale and purchase 

agreement, which charge can be registered a~ainst the title 

of the land which the taxpayer is purchasing. (The 

underlininC; is mine. to emphasise what I consider is the 
issue in di spute between the two department s.) 
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The co rner stone (J n which !VIr. Scott builds his 
argument is that the purchaser of land under an enforceable 
sale and purchase aGreement becomes -the owner" of that 

land, albeit only the equitable owner, and the registered 
proprietor no longer has ·an interest in land" but only an 

interest in personal estate, namely the balance purchase money 
due to him. From that corner stone Mr. Scott eventually 

arrives at a conclusion that as the taxpayer is ,"the owner" 
of that 1 anJ, subsection (3) creates a charge on that lard 
in respect of taxes, etc. imposed on the taxpayer under the 
Act which, by virtue of subsection (6) of the Act, can be 
registered aJainst the title of that land. 

It is not necessary to consider Mr. Scott's 

lengthy argument, in detall or to refer to any of the 
authori ties. Step by step as he advances his argument I 

would have to aGree \vi th a great deRl of his reasoning and 
the authorities 118 quoted in support. Some important 

authorities quoted by him however, are clearly distinguishable 

and I will refer to one or two of them later. 

There is in my view only one issue I have to 

consider and that is whether subsection (6) of section 75 
enables the Commissioner to register a charge on the equitable 

interest of the taxpayer in land which he is purchasing 

aJainst the ti i,l e to thRt land. 

!Vlr. Scott at page 11 of his written submission 
listed 7 objections which had been raised in respect of his 

'argument. The first of these is the very issue I have just 
referred to namely : 

"(a) That section 75(6) may not apply to 
equitable interests in land as distinct 
from legal interests". 

Mr. Scott's argument in respect of this objection is commendab: 
brief. He says : 

"Objection (A) is absolutely untenable, 
particularly in view of the wide definitions 
of "larD" and "property" contained in the 
Interpretation Act." 

"Owner of land" is defined in secti on 2 of the Income Tax 

Act as : 
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" 'owner of land' includes the owner of 
any interest in the land". 

I would agree with I'1r. Scctt that a purchaser 0.1 

land l.mder an aC;reemimt has an interest in that land and is 

the owner of that interest. I would also agree that the Vlord 

"property" whichis referred to in subsection (3) of the Act as 

defined in the Interpretation Act is wide enough to include 

such an interest in land and could be the subject of a lien or 

charge by virtue of that subsection, 

The charge which can be registered pursuant to 

subsection (6) however, can only be registered pursuant to 

arid in compliance with the provis ions of the Lani Transfer 

Act and by the wording of the subsection it is registered 

"against the title of the land charged", 

"Real property" in subsecti on (6) is the same real 

property as is referred to in subsecti on (3) - i. e, "the 

property, whether real ••••• of the person liable to pay the 

same" that is the tax, etc, 

Subsection (6) enables a charge on "real property" 

the property of the taxpayer to be registered "against" 

.. the title of tr;e lard charged". "Real property" in that 

subsection means land or an "interest in land", 

Inlere Hr. Scott has in my view gone astray, is in 

not appreciating that while the purchasing taxpayer 1s the 

owner of an interest in the land whic h he is purchasing he 

has no title to that interest against which a charge can be 

registered. 

;. purchaser can, undarthe provisions of the Land 

Transfer ,ICt, protect his inter est in t; he land by lodging a 

caveat against till title 

re giscerable under that 

to the land blt; his inter est is noi; 

Act. 

interest as pu!'chaser in that 

of a "title" under' the Lct. 

His "land" (in the sense of an 

land) cannot be the subject 

";here \the taxpayer is th, registered proprietor of 

land section 75. creates no prob]em. The taxpayer's title to 

his land can be the subject of a charge which the Registrar is 
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obliged to register against that title. 
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Apart from specifically 

providing for a charge which must be registered by the 

Registrar of Titles free of charge, there is nothing in 
section 75 of the Act which in any way cQnflic-tBwith or 

overrides the provisions of the Land Transfer Act. Nothing 
in section 75 absolves the Registrar from complying with the 

mandatory provisions of the Land Transfer Act. 

Under scc:tion 35 of the Land Transfer Act, for 
example ,the i{egis·crar can only register an instrument purporting 

to affect "any estate or inter est in lanI', "in the manner 

provided in this Act." Such a charge as 1'1r. Scott would seek 
to have him register, in my view, would have to be rejected 
by the Registrar, and it would be his duty to do so, as 
there is no "title" to that interest in the land against which 
the charge can be registered. The interest is solely an 
eq..Jitable one which can be protected by caveat but is not 
capable of being registered. 

In subsection (6) "the title of lanj" must be 

registered .in the name of the pe1"son liable to pay the taxes, 

etc. before a charge can be registered. The purchasing 

taxpayer's interest in that land is his property and if he 

owed taxes, that interest would be the subject of a lien or 

a charge pursuart to subsectton( 3) but, until he took ti tleto 
that land, the charge is not capable of bein:; registered 

under the provisions of the Land Transfer Act. 

"Title" in the phrase "title of land" means an 

"instrument of title" as defined in section 2 of the Land 

Transfer )ect namely "a certLficate of title, Crown grant, 

lease, subiease, mortGage or 0 ther encumbranc e". 

In sUclport of his argument that "the title of land 

charged" may be re,';istered in the name of one person but the 

land itself may be the land of another" JIll'. Scott relies on 
several cases. The latest case is Property Discount 

Corporation v. Lyon Group 1980 1 A.E.£{. 334. This case was said 

to be authority for the proposi tion that a charge against an 

equitable interest in land can be registered as a charge against 

that land. Mr. Scott quoted from Goulding J.'s judgment on 
p.338 but he ignored what the learned Judge said at p.340 

where he said : 
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Hr. Scott also referred to the New Zealand 

Wages Protection and Contractors Liens Act 1972. There is 

the specific provision in 

liability of an oymer 
section 23 of that Act for 

who is not an employer. In such 
a case, his estate or interest in the land on which work 
is done, is subject to a lien only to the extent to which 
the owner has consented in writing that he should be liable 
for the contract price. 

In the case and the Act I have just referred 
to there are clear statutory provisi.ons which permits an 

owner's land, that is the registered owner, to be charged 
in respect of a debt which may be due by someone else. 

One case quoted by Mr. Scott would appear at 

first glance to support his argument. 
"[right ConstruGtion Ltd. v. Developers 

It is the case of 

Demarco Ltd. (1978) 
1 N. Z. L.it. 377 where it was held that, under the Wages 
Protection and Contractors' Liens Act, "so long as an 
aGreement for sale and purchase of land remains in force 

and specific performance c:f it can be ordered, a lien may 
be validly registered ac.:;ainst the title of the vendor in 

order to charge the equitable interest the purchaser has 
in the land under the aGreement with claims against him for 

building work done for him on the land or materials supplied'" 

'1I11en the report is read however, and the Act 
considered, it is clear that section 41 of the Act provides 
that no land shall be affected by a lien "unless the lien 

is registered ac;ainst the title to the laOO" as provided 
in the section. The section has specific provisions 

rec;~rding reGistration of the lien and the giving of 
notice "to the registered proprietor of the land and to 

every person entitled to a mortgaGe or encumbrance over 
the land". 
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The j\,ew Lealand. Act seelcs to protect persons who 

have done work on the land the subje ct of the lien and in 

\'friGht's case a title had been issued and the vendor was in 
a position to enforce the contract. 

'l'here is a difference also between a lien 
"registered aGainst the title to land" as provided in the 

New Zealand J.ct and a charge "registered ae;ainst the title 
of land charged" as provided in the Income Tax Act. 

In the 

work done on the 

, 
hew Lealand Act the lien is in respect of 

land and cannot affect that land until 
reiSiscered aiSainst the title to that land. The lien mayor 

may not affect the rec;istered proprietor's interest in 
the larrc. 

In the fiji Income Tax "ct where the lani is 

charGed, it .is the taxpayer's i.nterest in the land' which is 
charged by vi rtue of subsect,ion (3). The registered 

propri etor' 5 interest in th:1 t land is not and cannot be 
charged unless he is also the taxpayer indebted to Government 

for tax, etc. The registered proprietor is the owner of the 

"underlying legal estate 11 and, unless prevented from doing 
so by caveat, he can legally convey title to that land to 

someone other than the taxpayer who has no notice of the 
taxpayer's interest. Section 75 does not create a 

registerable charge on the registered proprietor's interest 
in land, which is evidenced by a title, unless the taxpayer 

is also the registered proprietor. 

I would repeat that subsection 0) of section 75 

of the hct does impose a charge on any interest in land 

beinG the property of a person liable to pay tax, e te. but. 

unless that interest in the land is evidenced by a title 
registered under the provisions of the Land Transfer Act, 

the charge cannot be registered against that title under 
the provisions of SUbsection (6). 

I grant the first deela ratj. on in slightly 

amended form by deleting reference to section 75(6) 
as follows :-
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I declare that section 75(3) of the Income 

Tax Act 1974 impoc;es i.n favour 0:[ the Commissioner ci: 

Inland Hevenue, a charge upon the estate or interest 

in real property of a purchaser thereof subsisting 

solely by v.irtue of a specifically enforceable agreement 

to IJUrchase same, notwi i;hstanding that said purchaser is 

not registered proprietor thereof, to the extent of 

any taxes, interest, costs and penalties imposed upon 

said purchaser under the Income Tax ject, 1974. 

holding the vie\, I do on the interpretation 

of section 75(6) of the Act I decline to make the 

other two decl2.rat.ions oought by the Commissioner. 

! J 
;( 'V t J" •.. " c' 

_ ... -.--~ ,.---_ .. -
( f{. G. ](J';R]'iiODE) 

J U D G E 

suv;\ , 
), I 

'> October, 1930. 


