
000014 

IF THE SlTPl(DI~ COURT OF l!1IJI (lJjJSTERN DIVISION) 

AT IJ~UTOKL 

:3inr;h Plaintiff 

J.-';,. F D 

[;~ !.\.nor 

Counsol for 1'1aintifJ':' 

l-lI'. G.l-'. ,511.ilr:kar Counsel for Dofonda:nts 

J1TDGlTEi'JT 

This actior~ uriuos out of 211 accid~nt on CLuocn f s Hond jt:..s"G 

"beyond Lautoka boundary in the Fndi direction nonr Field Forty jUD.ction vlhi( 

iD O~~, the loft-hand oido facing Nadi. 

On 9.9,. 77 tho plelintlff l1[aS driving a small Dhait,su nini-typo 

\T,:::':: iJhich he u30d unofficlt,lly aD a taxi in the direction of Hadi. lIo 

~-_e,d G f,::'1rQ paying pL1S;J0nger P~\1.5, LEDTIL SFL.'U{IJn~ Ho ~vas involvod in [l 

LO:.Jd DE crash Ivith the second dofendant Hho 'daS driving 0. Toyot;: I)ick-1..lp 

'-)';:n-,.::d by hie daughter the first defonclcnt fn.Jm tho direction of yiacti .. 

::: otli Dotal' vol:dclos ").':rore total 103sos Cl]Jd the }Jertios rocoivod injurios. 

Tho plaintiff roceivod [:1. frClcturo of tho right thigh ruxl 

c:)L:lr)\J'~~nd fracturG.s of tho right tibi2 and fibulo.. 

':~lhc origin:.~l joint dafanco dCLtod 24/5/79 donied nogligonco 

::lYill cttritluted tho nccidont ontiroly to tho nOf~;ligonce of tho plaintiff. 

'~'toro 1'101'0 no counter clnin. In tn!. 2Ll8ndod joint defanco th(~I'o ~raE] {.i, 

C(i\j.T:.tcr.' cL:l.in for 10s8 of the Toyota picl:~~up and an nllugation of injury 

-Co t~lo ItlCC of dofol'lcbJ:/c 2 just bolow tho loft eye • 

.I~ lJOlico ,'.':lkotch plan put in by P.'T.1, a };olico cOD.sttlf)lo Hho 

·'JiGitod tho :::";C(JTIO of the· accidont shov.rod that the defondant t 8 IJic~:-tl]J 

,'_0 7E'1 (;DEC: to rO:Jt aluo:3t broadr:dde o:c. Qcros,s tho centro of tho :co.~LCL 

I'Ge: frcl"lt end iflt;,,s '7 t froD its off:3iclc of tho roo.d .c:.nc1 itu rOaT ond wr: .. s 

C' fren its nSGX'sido odGo. TIl.e yonel is 81'101-i'11 QS 37 t ifJicle. 
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~Pho ?laintiff';J vall liliS18 vT[LG overturned. !.?Jld lyinG in thu CQno 

f:Lold . .in ito lcft-hnnd nido of thu rond. 

rrhoru if3 oxtroLlU conflict of ovidence 0,8 to ho\{ tho Eccidcnt 

C':'ccl~reu~ ~:~ho -lJl[;,intiff [Lnd hiEJ I'li tn.OS80;J allogo tht~t th() E3ccond clofcr,dm:t 

'l~J.lod C'L~t to his t'TTC)ngfJido in order to ovortnl\:o c~ :Jt2~tion;Jxy t:::~:xi End 

coJ.lidocl l'J'itl-; the plaintiff \1.[110 \'1a8 nn hie corroct sido. fj:ho clofol':c2rt.nt 2 

lO~3t control of hiD little van sworved to h:L3 offsic10 colliclo(). 'Hi th the 2ncL 

dafond,'lnt :.2~--ld thGr:~ blJUECcd over to its corroct Dido and tULlblocl ir.to the 

cane field. Ono side or tho other i,g cotlnitting bl::d:nnt porjury. 

L.ccorc1ingly I liliUJt ondonvour to arrivG at tho truth by .~J. closo 

oJr.C'..Llinc .. tion of all tho evidenco. 

'l'ho plai~:.ttifff G indcl)onclont \oIitness F.\L3~ Nnr:::dnlu, m'.jYlO ", CD,no 

.l::~:T'L1 in tho iLUJoclie;to vicinity 2.11<.1 adjoining Quoen' G Hund. Ho ir:: 61 Yo':=:,1'::; 

of o.:7;e <:~nd sirdEl.r (_~!f tho local CGno cutting gnng. Eo lJaD 'ij;aitinc by tho 

~~iolC:t .B'ort~/ junction for tho arrival of 2. cnno train DO thELt ho cOLl.Id h,~ nc~ 

tc: i t8 CY'O"'i'[ c.1. tickot rol'-:.tint; to lo,::tdocl cO.no trucko to bo Lculod to 

LCtutol(Q crlYl.G Ijill. In ["" bED nnel tor or, thu opposite Dido of tho rO[J.cl ho 

fJrJI [l LlQl'2. ;Jitting'!J i£tor a whilo ho noticod tho plaintiff '0 van GPlll"O-'lchin' 

i'ron Lnutokn c::.t D. opood which ho ostiDatod c:ct 30 J:.l.p.h" L.t tho OD.LO tiec 

c. tr:i.xi nppro8.chocl fro;::, the diroctioTL of ITnui followcd by tho clcfonJ~·Lli.t I c 

-iJOOl.: i':', tho bus ohcltor 2.nd tho ,socond clofOItclDl1t cut (Y~lt to ovortr0.(o "the 

tClxi to Lc that in;:JtaIlt tho plaintiff '1..'1 V,':tIl l,JtliJ on ito corr(;ct oiclo [mc~ 

c~:n:.:u :,Ji.i. to its \1TCn,~: [;ic1o of tho vlhito lino I1t tho tiuo of the eollioinl1 

;:~J'i: :::10 doscrib(~d how tJ10 plaintiff' [) van 1,-[or:t ur into tho a.ir [~nJ foIl ;-)11. to 

of D, eT CH'T-baT • 

rI'.ho indol)o:ndunt defenco 1'liin038 i'E~G D"U. 1 KHISl-IrTl1. IT/~IDU 1 c:, 

l:_'(~:;-; c: ~:f;lo:yGcl <'J.t I,autolo::';, h08 pi t{~l, TtTho hnd finiohoc1 1'1ork nt ::;.30 T). ::.1. 

~,n~;J nt 11 GCGno 'wnitinc.: for n bus to LonoloDo -whOrl the nccidollt occurrod .. 

::~o sllpportoc1 tho dofoDclnnt '3 vorsion Df the accid0nt stntin{; tl:l!1t the 

J;laintiff'f] Van CeDO ovor to its incorroct aido, hit the llcfol1c1[LJ;tl;:~ vaD 

"('Thich 1rIEJ.,S on its corroct ,,:;dde, cnroorod br::..ck to its correct sielo E1r~cl foIl 

ovor in,to the cano field OIl its left hand Side or th2 road. Eo clGclnrod 



OOOOH, 

tl:c :jOj::OEt ni' ic.p[1.ct. 

I pr'0101" tho :;;:·l::.-,intiff'~) v'orsion of tho Clcciclo1:!.t for thc' fcllc'fIini:~' 

His :~ccount of hOH it occtll'rccl is CL noro liJ':oly vor::::ion. I 

tho notor vehicles Got out of cc<,~trol and G[LD. involve others 

lToYortholoss it is stI':1ngo that ir'- dQylight t"V)"u 

CJOCJ net rLE1 eff tho rend en one side or tho other but collidos 1,ritY. 

tl._v only ve;hiclo in its iUI10cliato vicinity. Th2t version in itGolf i,s 

r.::.oro i;:.lprobnblo than thr-::.,t of a Dotor vohicl() o"<lortrJzinc nnothcr ard 

tb.us collic'..in:3' \·Jitll aJ:1 on-coDine vohic10. Letor "',lohiclos nro nl'vI.'J.yS 

t ,:;f c'JIltrol ~'-n(J. 'vV-h02:1 trwy do ~-:lO they of ton ctvoid collicling Hi tt othor 

~Ch(;ro is iT!. ny ol')inion flu'thor 3uppor·t for tho cvcrt:lkin[; vorsion 

.,;", the liL::..intiff frc;J tho condition of tho vehicles nfter tho collision" 

"G1cro -iJoth TH'itton off" ;.rhe plaintiff's Vtln TilC.S ,'l li6ht nini 

dono to both vB.hiclo8 sug'C'Osts ,1 

C;,_ :"~;;; i:1oI'n.blo r;~p,"lci; croi.:..tocl by tho conbil1ou LlODontuLl of both vehicles" 

trt'.o. r~'hcrcfcro, rlCcorc1ing to tLG second (i.ofonc.Lc:..r::.t it 1'J[~S Cllnoot 

tl:.c dofence thnt tho IjlQirrtiff J s vrm ";;TO.8 trClvollin['=: D.t vGr~y hi(:h spoed • 

. L t::''liI_~~'C thGt at the tiL10 of tho nccic1.ent lJoth vohicles vioul(~ }?I'obo.bly 

DO trn,:vollinc Llt nOIT~nl s)~oocls to croate tho coubinocl ::-.~.(J:,.iontuDc 

1'0 qUil'od to Cc\USO s'I}.ch oxtonsi vo dux-inga" 

If tho 2n(1 (lofunclal1t ~ftl,S trGvo11inp.: on his loft-hllDd siela <-,_t ,'1 

~;'·"".8 trnvollil'J.C fD.irly fLlst it would -Cone:' to I __ lUsh hiD bnckl'J",-~rc1s nr 

.,-~t 1o:~~ot hO,l t hiLl eli his (I'W'},1 side c,f tho TencL. HOl10vor, tho 2~l(.l 
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dofondD.nt i D c,':~r ;:>')vod fron its O"l,n";. side [mel finishod p<"ll'tly ovor the 

u-:.ito centro lir.o. It is unlikely th[d:; tho v1cin,tiff's ~n: ... "1 could }-;,;.1VG 

Ll it [101".'88 tho rond nnd oven ,:".1.01'0 unlil(cly tl1nt it could hrlvc 

it thoro. l'hu 2nd dofullC1c.nt snyo th[Lt tho loft sido of his 

c::-x yocoivcc:;' tho bru.nt of tho 

T~lO polico officorl s 

lyir« en the sGcGnc~ c1ofonc!.Qntls offsido of tho ~vJhitu cOEtro li:L'. 

~iJhi18t t:lO bl"iJko:':l C1,::lSS is unlikely tl,) inc;,iCgtc tho OXt2Ct IJoint I)f 

l_ bet"HOOn t'JO vohicles which \iToro in ~Jl)tion it i.s likely t]:,., ~t if 

::.il_leccsts thCLt tho col1isicn occurred on the 2n(~ C18foLc~r:;nt '3 wrO;-j; 8ic~o 

CLoductic'l':!s pc:int to tho innCCUI'Qcy of the 2cCOllr_t {S'iV,J' the 

(~.CfCD,d:-:l1t 2 nYlc1 his "\,.Ti tnoss .. 

c; ceurred. 

h:.rit siele of tho taT-30nled rO:ld suggosts th~1t it waS nOTO likely t(~ 

hE~VU boon O:Cl its loft~hQnc1 side just l)o£'oro tho ncciclcTJ,t thnn ri/:::lrt 

C,ver on to its Tit::ht hand sido. 

il'hc oric:in:-.l ;:lto~toLlGnt of c1cfen.co siLrply clo:rdoc1 l18CliConcc (oIl "diO 

'p2rt cf tl'AC defendant no. 2 tLl1,c\. allegod thc:t it vTns tho pl:::tintiff I,th') 

\';ilS n:)gligGr~t. It T,n:~s fi18c1 OE 24.5 .. 79. r.rhon on 25.1.(30 100."'10 \'''l:,~8 

,..:.TCL!'.tecl tr' gnonc1 tho S. of D. by sotting ou.t injurios roceived by 

dofomle .. nt Fo e 1 ~ dQughter of the 2nd defoncl.r::nt and tho ('iirTIlOr uf tho liicl'o::··, 

r~LlouEting to shock and bru.isinc: for 11hicb 

tr; dcfl:;:"lc.1e,nt 2 lii tJ:, 31)OciD,lif~t troo.tnont in Lustro.li3. ce" fJtinC S-; 'I GOe 

;,:3,~)OO the; vnluc of tho Toyota l)ick-up. Of Cr')ursc thnt iton of 

should hr:vG liGon ccuntor-clniLlocl by the first clofon(l::~Dt Subh/_J,n:Dc, 

(:,id n~jt give' cvicLoncc. 

(f 
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In tho liGht of tho [lcDndocl defoneD showing t.hat clefol1.cLnnt 1 "V[.'.,,8 

:1 Dt18S0neor in tho cnr tho evidonco of defondant 2, D.1,'l.3, roads very 

,strL;,I1Co1y nncl I quc:'to froD tho l'ocorc1 .. 

"On 9.9.77 I drove j',078L It is "owned by SubhanlJa (cloft.Ho.1) 

She li'lClS not in tho Cilr. t! 

Llthi)uCh tho deft. 2 L.1ontionod his Gwn ac1DissioE ts IJ[Lutok[:, 

hc:spitnl ho Lc,do no reforonco to his daught~r's (daft.Eo.i) going to 

tho lLispital. 

That rather s~rious conflict lJotwcon the counicr-clail_: in !:ho ,jt:int 

8tt~~tor.1ent of defenco and cleft. 2 I s ovidenco roflocts ul)on his 

C1'(:; clil)ili t;yr nn(~ porsuados [10 that ny 211ELlycis of tho evidonco sho1ivinc; 

thc;,t tho cloft. 2 "lrJ'[?;,S ~lh()lly to bl!l[}o is pr!.)babl}'" correct .. iFh.o counter"," 

cl~"'.,iL fails. 

I turn nut'·r to CCIIlsic1Dr tho quantur.l cr' c1r:nagos to bo o.TI[tI'c1oe~ 

:~,lQintiff for the nogliCGl1co of the doft. 2 as sorvnnt or agont cf 

I.rho plELiTrtiff lS 36 yo['~rs of ago ane\. n Ct:'.l'li8r:.tor. Thoro is 

b suggost thc,t ho enjoyad othor than gooc1 health d the tine 

C::i: tho CLccidont. Eo is flurried nncl h2.S 4 childron boloT'r tho neo of 

15 :'7"c[.rs. Ho hnc1 TIorkod for vnrious enployors includinG ITorthern 

:;:·'urnitUT8 Ltd. and his :'1ott oarnincs ':mro nbout $38 pOl' lfTGok. FroD 

tiDe tel tiLiO ho has sufforod periods of unorJploynont and at tho tiL10 

of tho 2cci(~cnt ho 1'1[18 not in oDploynolJ.t. liD rt rosult of tho nCCiUGllt 

ho c:':'ll:nct de tho cl2.sS of 110rk ho USO(~ to do nrd gets n lower rata of 

I)'~~·;' ldhon he is ooployod. L8 an off je,b lJ<'ll1 for anyone lerhe engagos hin 

he cnI:: GD,rn nbout ;~7. 00 per clay but sODoti:ous ho hOls to t(~l::o on H{,;rk 

as ('., i'o.r:J labourer Qt ~G4.00 por clay .. Thoso fiO-lras do not half! f2ucl1 

tc, 

:1.:L ~1sDossine his loss of oarnine:;' CQPo.city. But ho did SCLY that IJofaI'e 

tho accidont his rate lflD.S $1.10 an hour and rLftorv12rds it lftnS 0.94 cants 

a drop of 16 conts O,n hour. Bnsod or: D.. 44 hI' .. vlc·al:: that 

!1 Gultiplior of 15 I find that if loG ,roro constantly oLlployocl, his 

overall 1013:3 of carnin{r capacity duo tr'. his injuries l"1oulcl pr()iJably 

lJo c~( 15 x 52 x 7) :135,460. Howover, his OWl} ovidonco Sh01iTS that ho tI::1S 

.L' :,'t o,]:r,'r:'"ys in rec;ulnr onplnyn8nt. I GfJtino.to periods of UI10L1ploYL1or~,t 

tc: L",-vor2{?,0 (Jut at ""bout 2~ of his p.vnil[lblo ti~J.o o.nc~ thorofore assess 

-~ir.:; futuro 108S of ir.cono at ~t4,400. 

tho 
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His loft loC shortonod by .c:.bov.t cannot rut ~)rossuro on 

it (;. ,_). i:L ci.ic,[,;inrr. 

Hi,s condition ir,. hospitCll vl[lS such that fc)r tho first 16 clnys ho 

~{~~_\8 .l..~L tho i:l.tonzivc eDIC unit. E.e..: l'1a8 in hospital Irel"l 9.9 .. 77 till 

:21.10.77 anel [lr~ out-r;atient u;:ltil 21.7.78. Il'hcro is possibility 

'_:f his clovolopinC [1 .. rtl"lri tise Dr. ~{Tollby 8nid he vIould bq(nable to 

v';ork f c'r 8 n.onths followin(~ tho accidont. Tho S. of C.. J:U"nys f o~ 

2.,:;83 of ocx;:lir~cs of :"3100 IJcr lJonth D"'..lt dOGS 11Ct sot out tho IJorioc1 tL~lO 

iirbich tho plaintiff WQS Ol.,~t of OJ:Jl)10Yl"jOEt 0.8 [, ros"ll.lt ~)f the 

J .. I~jtn'y. :NIO evidonco sh01rJS that ho vTas not oIlllloyod at tho tiDO but 

:no 1:;.:: .... 8 (',bviously filling in tho 8'np by o 110 rating an illo{:~El tElXie 

It is t.Pl)QIOnt t1.1CLt ho is [t nQl1 \>111.0 is not Ionthe to diroct his 

"'<or;', c S to C' .. ny l..l,scful forn of onplo3n .. :'-lu:nt 2.rJ.d I con,sideI' that 0. cl2,ir:; 

f;:·:r ::)"'100 .. 00 lJor rlol1th is not cxcossivo .. In full cLl}?lcynont 2,S a 

cr:.rp8:::.ter ho coul(~ hr::..vc l)c'on ec.rninc; 8160 pCI' Denth nett.. I [Lw[:rd hin 

:)~( C :z '100) under that h8,~.(,d of Sl)ocial clanClgo == :j800.00. 

I nllcvJ his clcd_D. of 3100.00 for hospital and tT2vollinG ,-=-~~-:"c1 

,:;;2,000 fen" tho vn.luG nf his VQL v;rhich WQS not soriously contostocL 

'rhus tho !3j)ocinl clanacos total ;~(E:'\OO + 100 + 2000) :::;: ~C2,900. 

i8 nO"l'T tho clEdn for pai:11 suffoTi:-:tt:, doforr::.ity of the; log, 

1:.:83 (",f :"~'lcLitios 2.ncl tho Goneral roductior: of oVGr·::-~ll fi2cilityo Ho 

killiDfS ir;jectiollS for about 2 I'JOoks ,::'rlcl contirllod to 

IN"ero usod tc help unite the frncturos. 

I ::l::'-l L."lcliEcc1 tl~1 tho vievT thnt these itons of gonoral dOl]ar.;e will 1)0 

:'Julficion:tly CC~LI)Gll.satocl by [tn O:vlUTc:' of C;4,250. The total thor;, is 

,(!~,250 + 4,400 +,2,900) = :~11,550, 

1J:1horo will bo >juclGLlord~ fOT tho li12intiff as u5ninst both 

,J(;fo:::.cl,-'.:,ts fer tho SULl of ;:J11 ,550 03.:. 1:110 l;12.in.tiff 1 s cliJ.in. Costs tc be 

ti:'.::Wtl iJ·l the :tllr'2intiff t s fnvour on tho cluiD CtT:d countGr~clQi~~l. 

(S(3(l. ) 

1;; Fobri.lnry ~ 1980, 
JUDGE 


