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Toe complainant Jale Nawai wes of the naterial time employed by the

lant, In his evidence the complainant called himself a mechanic wo lder

;1
« In the particulars of his clain he is described o8 a welder

16, The statenent of defeonce claimed that he was a garaze boy. The

W

gvidence on the point is the evidence of the couplainant hinsclf wh
rezpact of his dutice "IF son ething breaks I weld it. If anything
ong I have to change it. Also cleaning round garsge. Wo defined
of my work. 1 can do anything T anm told."

On the day in question a digger wouldn't start and the complainant
to start it put jurper leads from a lorry to the digger's

ttory.  The battery exploded in his face ard he received injuries

ere wae no doubt that what he wae d@img wag Tor the jurposes of and
comnexion with his employer's trade or 3;Jneos, so that in accordance with

tién.S(?) of the Workmen's Compensation Ordinance tie work tust be decned
3: 3 business,.

Various argunents were raised as to the exact time of the incidont
A whether it wag just before or just aftor the time when he would nor g uFs
work, but in view of the wording of section 5(1) I cannot see %l

any differcnce at all.

B0 the complainant ghould be entitled to compensation unless proviso (1)
hat section appliecs - namely unless the injury could be attributed 4o his

wilful misconduct., This in Fact is the main ground of

ALt

leadeq by the appellant in the magistrate's court, nanmely thet the o«

_J—-u

poserious and wilful nmisconduct.
3 pleaded were that the complainant was s garage hond,
wklu** assistant, and that he had tried to start a 12 volt tractor by

Mr

Onﬂécting it with jumper lcads *o a 24 volt battery which he shouldn't have
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S for as the conplainant's enployient 1s concerned, thoere waa only

s own evidonce that he wes a welder mechanic assisbant and there Iovef"ust

A

ﬂcccﬁted, ag nust hie evidence of what hig duties were, Also nndishuted

that thoush he had no Training in electrical worlk, he had

 rﬁed venicles boefore with junper wires, he had done it by hinself ¢
§ f9raDan Manoj. In fact Manod had told hin previbusly to Join jumper
-wliéﬁ - mresunably to sbart vehicles. In the light of this evidence and in
 . contradicting evidence 1t nust be accepted thet hoe ws not
cﬁigg outeide the torwe of his employment.

oo The first tws grounds of fthis appeal arc as follows -

"1, The learned trial nagiztrate has erred in law by not
direeting his mind to the fact that the injury o
the wyorkman Jale Wawal wag attributable %o the serious
aad wilful misconduct of that workman in thot he
attenpted to start o digger by using & junmper lead from
the truck battery to that of the dAigger batbery when he
was spacilically warned by a Tellow worknan not to do sc.

2. The learned nopigtrate erred in law by not rroperly
evaluating the evidsnce of the workoan's own witness
Prem Chand when his cvidence woe in direct cmnfllct
with the evidence of the worknan.”

N 2

Those two grounds can be dealt with together. The position was ithat the

workmen firegt gave his ovidence and counsel for the respondent then called o

urther witness Pren Chand in support of the workman's claim. Half way

hruugh Prem Chand's evidence counsel applied to trest hin as hostiie,

Soving that his evidence was contrary  in some undisclosed way with o

St&ﬁemcﬂt nade by hin. The application was apparently refused the nagisirate
berely saying -

don't know if nostlle witpesscs come into these PEQC@LGLH““- Tou

,4

 ve_ﬁha witnoss to the respondent (present
w111 declde on evidence." Which is reclly vother an extroordinary positing

he court to toke

The purpose of tresting a witness o8 hogtile, once a basis for ilg

abilsho” ig of course to attenpt to destroy his erediblility so oa 10

c'ountc,“wct any sdverse evidence he has given., I thie is not dons, the
gliing the witness is nore or less stuck with the evidence he hos given.
.en he camo fo deanl with the ovidence of Prem Chand in his judgnent the
agistrate seld "1 believe Jale rather than Prem Chend. ...... Bearing in

ind the completely negative attitude of the respondent, as evidenced by the

'RiOW“nt of Defenco, in which respondent did not even admit hoving o
dale at all, notwithstanding the particuiars of the accident given iy
ariicer in which Jale wois shown ag an emblovee, it doce not surprise ne that

has changed his story to suit the respondent,” Not only wes There

4]

A0thing properly before the court o justify the nsgistrate's assertion

hat Pran Chend had chenged his story to sult hisg saployer, bul it
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counsel's vemark from the bar that Prenm Chand's ovidence was

e

revious statement - the sxtent of the contradiction being guite

zd. If this wss the reason for rejecting Pren Chand's evidunce it

. o P
trate had not

,W'é quite an inproper reason. The ground of appeal that the

: svalunted Prem Chand's svidence is guite valid. Pren Chand's ovidencs
Al gmissad like that, for better or for worse the svidence of Jalo

N PfCE Chand pust boe considered fogethor. Lnd theilr evidence musd be

red particularly with relation to The appellant's ground that Jale's

ngury wag the result of his own scerious and wilful nmisconduct.

st it will be seen that thers was no evidence - from Jale or fron

Band ~ that Jale bad been specificelly warned by o fellow worker not

start the digger using the Jumper wires.

La C%
C:

second although said that he had been told %o try to start the
cr by Sahir Khan, one of the appellant's sons, and that Pren Chand had

whore to put the ground and tive leads, this secons to be contradicted

Fron Chand who said that Jale came and sa2id he knew how to start the
igger and proceeded o help them to do so.

- But even accepting Prom Chand's evidence ia that threos

s owere tryilng to start the diggoer, hioself, Nagir Khan (another of The

1t sons) end Jale, Fe said that throe peoble wore necessary for th

it

,“)

o oend of the lesds and one to start the notor, that he asd

the jumper leads to the loryy, and finally he szid that the

attery blew because the terminals wore piscomnected. The inplication is tho
connected the termingls, not Jale.

R

this was not a case of Jale, entirely on his own connecting un the

cnusing the battery to blow up. He was helping Frem Chand

start tie digger, the faulty connections if such there were, wsre

ggarcﬂtly aused by Prem Chand. If Fale had been doing gonething hoe shouldn't

done, you would hardly cxpect Pren Chand the driver and mechanic and

an, the son cof the appellant to stand by and let hin to do it. &and

the case that starting ongines with Jumper leads froo another

ehicle is inproper or necessarily dangercous - that ils one of the rossons

ﬂﬂ?:having Junper leads. And it seemed to be a not unconmon praciice in the
Llant's works. But attasching jumper leads betwecn a 24 volt botiory and

2 volt battery requires sorie care - the connection to the 24 volt battery

aé to be half way slong so that you don't get the full 24 velts. This

Onnection scems to have been nade by Pren Chand not Jole.

nett result is that even if the

sigtrate had proporly

evidence, aond in the absence of any cevidence fry

Ne apnellant that this way of starting the ddgger had beon forbidden, or
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1 would agrec with

before the court

hat Jale's injury was stiributable to his own serious and wilful niscon-

Mo anpeal is theorefore disnmissed, with coste to be taxed if not

o
[l

L UTCKA,, sed (G. 0. L. Dyks)

o

Ath June, 1980 JUDGR



