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BEliJiLF O:rl JALE, NAllAI 
Jit8s)ondcnt 

l~es8I"E 0 Gordon 8::; C6mpg:ny 
Solici tor 

JUDGNENT 

Solici tors for the App(:;)}l':lnt 
for tho Hesponc1ent 

In hi,s ['videnco the cOlJI!lain~:~nt called hinself 3. D8chanic I'm IcIer 

In the pnrticulars l)f his clair,J .he i,s described c.:~s a welder 

The statoGont of def;';DCc.; cl,'3.imod that he tias Q gar<J.ge b(,y. The 

,Jvid,,::mce on tho point is the ovict(;:DCO of tho cOLpluinD.nt hiclSolf ,,-rho 

L-:, r'Jr;pect of his dutios "If sOl.Juthing breaks I ~lfc'ld it. If anything 

wrong I havo t,,) chc .. ng8 ita .1\lso clot1ning round gnrngo. No dcfinucl 

ts of l]Y lHorko I can elo nnything I ttn told." 

aE attolJ.l"Jt to start it l":mt junper loads fron a lorry t:u the digGer 9 8 

Jllhe battery ~xploded in his f'~lCC and ho rGceived injuries. 

Th8I'U 1;--1£1.3 no doubt that 1:IhClt he \,[a8 dOing' 111<',18 for the ,)urposos .:;f i:;cJ:lrl 

connoxioI1 1"Jith his ~mployer's tro.clG or %iTIOSS, so that in accordance i'lith 

5(1) of tho 'irlorknon f s COLlI)Ons(:tion Ordinance t"~n \,nrk Dust be cJ00Ic:s'd 

in tho course ")f hi.s ()lJployor' s businoss. 

Vn.riouB .:lrgU[lOnts lJere rnised as to the oxact tilJe of the inclcL .. mt 

1.ihctl.ler it t,L1S j1..;.st before or just ,':lftor the ti~e 1iihen he I'Jould nOI'IJclJ_=r 

'V'lork, but in viDlrf (If th8 wording of section 5 (1) I cannot soe tb,,"tt this 

·l..ny difference at all. 

So the cODpJ.ni:nant should bt,! onti tIed to cO[Jp8ns['~ tion u.nloss proviso (b) 

·thi}t scctio~l O,pplios - namely unless tho injury could be ELttI"ibut8(1 t\") his 

scriC'L;,S CLnQ wilful misconduct. This in fact is tho El[:;l_in gruunc1 of i.l":;fGI10C 

by the appollant in the J:ILl{:-istrnte ' s court, nanoly that tho CUL'c,'",a,-

injury T/ms attributod to his GNn s,-:.;riolls and wilful I'lisconduct. Tho 

r()l,_;v~:mt grounds plet~dGcl Tlmre that the cOI'lplainnnt was n garage hr:Lnd~ 

"I,tT(":lu81' tlssistrlnt, 2nd that ho he.d tried tc' start a 12 volt trc .. ci;r:)r by 

it h'ith junpcr lead,s to n 2/~ volt battGry which hu shouldn ' t .l:~.rve 



0.':" f,T [18 the c~)[,lplain[lnt' s ~)npl\)y:',cmt is CDHC(;TD.0d, thc,re ':-rtlD 'Yrl.ly 

ovm evirivnco th~d; he vm.s ,'c'. t1!cldor mechcw."1ic assistant and thGref0rolr,~ci~t 

(1vlclcncfJ th:1t thouGh ho had no training in electricrd, I'lork_, ho hDd 

vehicles before liJj.th junpor \'1[]_rG~'3f ho h~;,d done it by hinse-If nnd \.JJ. tl.'l 

f<:;.y,J·Dan N!::moJ. In fGet T,Ianoj had told hi!:!. ])Ycvi:)usly to join jW:'ll!(;r 

- prGsuf.1ably to start vehicles. T __ n the lie;ht of this (,viclc:rlcC tlm:' j.n 

ill. rllhe lG~1rnE:.'cl trio,l naGis'cre:..to he18 erred in l~l<i by not 
directing his Llind tlJ the ftwt that the injill'Y to 
the; \1,rorlc:IBxl Jnlc: NC:l1.1ni vlt!.S nttributablo to the surious 
~:md. wilful niDconduct ',)f that worlc,'l~ln in tll,{3,t he 
[tttc;.:.~pt8d to st.'1rt [:l cli.gi:;or by using i} junpor lead f'rClLj 

tho truck battery to tb£..t of thi) digcor bnttery 1.<]11<'0n 1'10 
-,JtlS specifically l1:fctrnod by a fclloi1 "dorkuL1n not to eLf se. 

2. frho loarnod rL:.l:i:3tr_'_!te e.rrc.'cl in J.t:noJ liY rl-Jt proporl.y 
8vQlunting tho evidence of the ',!Jorl('c;an's OliJ11 ltJi tnoss 
Pro!] Chand. liJ"hon his .3videnco wr:.s in direct confl:Lct 
1,l"i th the Gviclonco of tho v:orkno.n." 

Irh030 tyro grounds can bo dc::ult vdth together. rrh8 positic}u lila!::: t"nn.t the: 

first erlVO his Gvid,::;nce ,~:-Lnd counsol for the :r:o,spondc,nt then <.>!.11,.::;;1 el, 

l,;,], tnuss Pren Chr:nd in sUIJPort of tl1,8 1"IOrkL"1(~nl S clrlilJ. E::=i-lf ~fmy 

Fren Ch'::lnd's ovidence C·:)lJ11Sel L'"l')plicd t:) troc;.t hir: ~-.s hosti.1.o, CU:ll::EJ)~_ 

thE~ this evidoncc was con trD.ry in 80tl8 undiscl:)sed. VT!:_ly wi ill ":' J'U,;J 

LW.c..tO by hiLl. Tb_8 D.pplication wns c11J}Y1I'ently refUGed the 

saying 

111 don't .know if hostile- vlitnossos C-)j'lO into tlvjsO lJl'ocOl:;din(;"s. Y')1:1. r,-::.-_-~y 

:>ri.tnoss to tho rC8pC:'lliJ.~;nt (present apT}l;llCLl1t) if yon. wish. Cou.:C't 

will duel.de on C'vidonc G. H liIhicb is roe,lly r:ltl"l(}I' rm cxtr~:.DrctLnnry pocd ti'.Hl 

thr..: court to tnke. 

()stablishod, is of cour80 to attor;;pt to destroy his crudlbiltty UD :'.::3 

Countcl':,',ct ::'lny advorso evidence he hus Given. If this is not done, the ;:~j,d,,;: 

tho 'uttnoss is LLore or loss stuck \tIith the cviclec:nc(: ho h(:\8 G'iv~;n. 

Ci.1-l:1tJ to denl ';o1i th the Dvirl()nco of ProLl Ch~l ncl in his jud(;'Llcnt tl-Je 

Dn;~:i~3tre.tc m_d_cl "I believe Ja18 rELth{"-;;r than rrGr~l Gnc.nd. Q • • • •• Be ELr i ng i.n 

Tl.ind the C''::c1r1c-tc:ly nogc~tivo attitude of -the rusponclc)nt, ,~t8 QviclcncolJ by l~ll(; 

State1}cnt of DofGnC09 i!l~ whicb, raspnndnnt did. not ovon 21c1ni t h:;vin(~' c;l}:)lO'yoc.l 

;::'oll~ nobi'J'ithstanding the }!articulal"s of the c1ccidont giv'-=-Ol1 by 

in 111:ich JD.Ie T/lTt.lD shJwn QS an OI:lllloyoQ, it clOGS not slJl'prisc ~~_lC !,;h',1t 

PreD Chand 11:.1.8 chnngod his story to sLlit t1:l.0 respondent." Not only 'Vif[',S theI'i:'J 

noti],inC properly beforr0 tho cnurt to justify the l-"lae:istrf.1.te I s assertion 

FI'OJ.1 Ch:?nd h::1d chc.I1tS"Jd hi!:> stc)ry to suit his (mployer 1 out it Ctrp',_)C:1rs 



- 3 - 000121 
only had counsel! s rC;Dnrk froLl the bar th:),t Pran ChrLnd I s Gvid8nc(~ 1r[[18 

'ry t'J .::1 ~)r3vioU8 uta tenant - tho '3X tent "If ttl;..:: coni:I'LHlicti-;m 

,'J,tl inpropc-:r rGEtSon.. rrho ground e)f npj)co..l thut tho stra to ll~lCI. not 

cvr;J.uatecl ProD Chnnd! 8 cvidc:Yl.ce is quito v.:-11id.. PreLl Ch::"md'c; c:.·vj.dcncu 

Tl(; ,jj~srd.s:si)d like thttt~ for bettor o:r for l;Iors() the ovidc:mco <)f J,:-:~lo 

PreLl Chc':.nd [mst b...-) considerod together. L .. nd thei!' evid;Jnco r:.mE-C be 

tl"lO rusuli of 1;.1,8 OHn s~:~rious nne; liJilful nisconclllct. 

First it will bo seen thnt tb,eru \ff~1S no evidoncu 

Seconcl tllthoueh Jalo s2icl that he had been told to try to start the 

by SE!.hir Khan, ·:)no of tht.:: appellant's sons, :::.:ncl that Fren Ch:;;,ncl hE-ul 

(lEd proceeded to help th81-::1 to do so. 

Ell t ovon [WCO pt lng Prc:ll:: Chand! G evidc:ncc: th(J nOGition is that t i IrC~0 

th(;j~J \Alera trying to start tho diegel', hir.~s81f~ Nasir Khan (nnothuI' uf i;h8 

One ,-"jl1 G,: .ell end of thc: lOi:tds ,:lnd one to start the r1()tor, th:,J,t ho lL';;.d 

0:0':1 ci;,using tho hattery t;) blovf up. Uo 1IJ::13 hulping .FreD Chrm:J. !.l.nd I'T .lzir 

to st,:1rt t',lO Jiggor, tho fD,ul ty c;Jnnoct:i,')11.s if such thcI'o WC;H'G t v'!'cro 

dl'Wd,L",'ntly causod by ProD Chand. 

you would hardly GXpoct ProLl Chnnd tho dl'iv(~r ,'J,nd uGchanic ,'.tnd 

Lhn.n, the son of the nppollnnt to stnnd by and 18t hi:"l to do it. L.rl':i 

is net tho case thD.t starti:r..g cmgines 'I'li th ,ju:~lpor 10[1(18 frDn rmother 

inpropdr or necessarily d:,tngorous - that is O11.e of the l'G[~~::,)ns 

havin[; jUlJPOT leads. And it s(J0L18cl to be a l1ut unCO;',lElon l!re.cticc in t11e 

l1r'-.nt 1 s 110rks. But attaching jtlr1p8r loads betweon a 2,t volt h:-:!-tt(.,TY ::~n(l 

batt0ry requires SO!]\) care - th8 co-nnection to the 2ij. vult bc,t-tcr,Y 

to bo hnlf T;J:1Y slang so t~h!lt you clon't get the full 24 volts. ll'his 

boon ,u_ado by PrfJL1 Chand not ~T{J,lo. 

rrllC nett result is thtlt even if tho nnc'istrnto h{~d proporly 

2ron Chand I S QvidoncG, ,'lull. j.l1 tho c,b.'J(;;l1cC; of any GvidC')nce fr':::r~ 

alJ~)011r.mt that this r,'fay of startinc the digGur hnd bcon forbiltu,:;D.? I)l' 
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l::llIJ.,coirGto's conclusion that thors "'\lIaS no Dvid;J]1cO bofoTe the cuurt 

JaIo'.s injury was c,ttributnble to his own serious ,'lnd wilful niscon-

rrf.LU ap]18a.l is therefore disrJissod, with C;);3tS tn be taxod if nut 

agroeel. 

O. L. Dyke) 

1980 


