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IN THE SUPREME COURT OF FIJI (WESTERN DIVISION)

AT LAUTCHA

[

ivil Jurisdiction

Aotion Mo, 114 of 1680

tuween
KHATRUL WISHA d/o0 Changs Mia 4

MO HAMMED MI"’IK \N &

Plaintiffs
~ and ~
Bh VMEAT COMPANT Defendant
thammed Counsel for the Plaintiffe
ﬁr,Chand Counsel for the Defendant

RULING

This is an application for a stay of exscuiion pending an appeal to the

Ji Court of Appeal, by the defendant in the original action.

The plaintiff had commenced the proceedings by issulng a summons for vacant
ssepzlon of premises occupiled by the cefendant, under section 169 of the Land
‘éhsfer Aet. The defendant opvosed tho application, but after hearing argument
lliams J. made the requested order fon possession on16/5/80. No time was

Blven for the defendant to vacate.

On - 3/6/80 on applicaticn made by the plaintiff this court gave the plaintiff
ntly on the same day (not ?9/6/80 as
ated in counsel for the defendant's affidavit of 23/6/80) the defendant filed

to isaue a writ of possession. Ap:

wotion of appeal to the Piji Court of Appeal in Suva. Notice of this was

f's enlicitors in Suva on 23%/6/80, thoug gh not
ha
0 the local solicitors. The def onaVL”)HOW'moved the court for a stay of execution

o

D"rentlj given to the plaint:

1nding the cutcome of the appeal, and for an order that security for coste of

e defendant be dispensed with. The two coungel in this action seem %o have
tgred into an of fidavit war, makirr acousations, counter-—accusations and denials
are really of no assistance to the court., The defendsnt has not put

?Ward any reasons for the request for a stay of oxoautﬂon, though from the bar
Gun5@1 for the defendant has argued that unless a stay is granted the defendantts

tory .

Peal even if successful would be made




\Ti«)
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The Court of Appeal Rules guite clearly provide tht a stay of execubtion

11 not be granted pending an appeal unless the court of the lower court so
ovide. The position must be exactly the same as under English law. I have been
rerred o0 a number of English cases. The Ratata (1897) P. 132, and the Annot

76 (1888) P. 115, (hdmiralty cases, but where the principles applicable were

~ted to be exactly the same as in other types of cases), and Baker v Lavery
885) 14 GBD 769, and from these cases it is clear that a stay of execution will
nly be gronted in cases where failure to grant it could result in the appellant's

enl, cven 1f successful, being rendered nugatory.

Such was the case in Wilson v Church (1879) 12 Ch.D 458 g case to which I

g reforred by the defendant. There is no evidence before me to suggest that
such is the case here. If the defendant's appeal 1s successful the plaintiff will

bViously have to give possession back to the defendant, or compensate him.
The application is therefore refused with costs, to be taxed if not agresd.

With regard to costs of the appeal, the defendant should deposit with the

*ﬂ

egistrar the sum of $200 cash as eecurity for costs and costs of preparation of

L UTOKL (sgd.) G. 0. L. Dyke
th July, 1980 JUDGE




