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IN THE SUFREME COURT OF FIJI (WESTERN'DIVISION)
AT LAUTODEA
Civil Jurisdiction

Action Wo. 260 of 1979

RAM NARAYAN s/o Sahadec Singh Plaint £f
ATCHMAN SINGH s/o Sobha Ram Defandant
stﬁart, Raddy & Co. Solicitors for the Plointiff
¢. P, Shonkar & Co. Solicitors for the Defendont

JUDGMENT

hig 18 o summong by the pladnt £ under Scetion 169 of the Land Transfer
or an order of possession against the defendant.
plaintiff is the registered provristor of froehold land in Solovi,

which about one acre is occupled by the defendant. It is not disputed

éf@ndant has ne title to the lond or house he occuples md that he

for it. In accordance with Section 172 of the fct the

hefirst thing that I would like to say is that there has been o broak
ben months in the hearing of evidence, the parities hoving misjudged

ffhe hearing would tske in the first place. The plainti £f was being

¥anined when the hearing had to be adjourned $o o new dote to be {ixed
_1§ﬁrict Registrar. I do not know which side was responsible [or fhe

ut it wae not until over ten months later that the cross-exnmination

d, ~nd the hearing of evidence concluded. This was quite reprehonsibvle,
fsﬁguite impoasible for the Court to remember what witnesecs gove evidence
hqt they said, or how they gave theilr evidence. Where cradibility is

an important factor it pinces the Court in an almost impossible position.

18 1s one of those wretched family sgquabbles, the defendont, being

¢ the plaintiff's doughter, and the plaintiff's own son (D.5) and
her—in-low seem to have joined forces with the defendant against hin,

atter

intiff who is an old men says that he would like to settle this :
: v

is lifetime otherwise there will be endless problems for his survivers.
11 urderstand that. The defendent says that the sere of land was
him by the plaintiff as a wedding present, part of his dowry or ns an

nt_to narry his daughter, it was not made very clesr. The plaintdiff




v

—
AW
o

000164

denied this, and said that in 1960 the land whers the defendant was

wos sold, the dofendant had nowhere e¢lse to live and so the plaintiff

+d him to move onto the land where the defendant still lives. Apart from

10 lond until 1960. The plaintiff himsclf had no registered title to the
S guestion until 1978, Ailthough the family hnd lived on the land since

_agf's narriage. Although the plaintiff says his father was supposed to
ivon hin half the land he did not do so, and when his father died the
stéd in Lal Singh and his nmother, ‘Th@re was a dispute between Lal
and'th@ plainti £, the plaintiff claiming half the land., Some agreement
_ched; but it was not until 1978 that there was 2 final compromize

7 ﬂt whereby the plaintiff paid for and got tifle to one~third of the

So until 1978 the plaintiff was not in any position to give any lond to

findant or anyone else,

ossesolon of lt/SuVGﬂ years, or at least take some steps to ensure
hlS tltlo or right to the land was recognised? Although he says he went
ny tmmes to the plaintiff to ask him to give him o title, two surveys of the
‘question were made, in 1966-67 by Mohindra “ingh, and in 1977 by
Gﬁn.but on neither occasion was the acre claimed by the defendant

Ut.. The defendant says that Farik Khan was told to gurvey his scre

eparate tiftle could be made. Farik Khan, whose evidence would have

.h 'plnintiff's brother-in-law Ram Prasad Sharmo gove evidence for the
nt, He gaid that the plaintiff told him he had given an ascre to the
t., e claims to have been some sort of bernefactor or advisor to the
and to know ull.about their affdrs, but it scemed to ne thot he waos
””ﬁn interfering ftrovble-maker who now hos some grudge agzinst the

f; Previously he had sided with the pldntiff against Lal Singh, but
ns to be siding with the defendanpt sgaingt the plaintiff., I think
frything he bw sald must be treated with gxtreme coution, and not

without corroboration of some sort or ancther.

ﬁéther witness called by the dofendant was Pren Singh (D. 5) one of the
.lff's sons. He gave evidmee that when the defendant got married he wos
n‘acre of lard plus a2 cow. Since his age now is &%, the defendant's
ugO would have occurred the year bhefore he was born. He then saild he

hen tallkking between 1960-62 when they were building the house. His
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ﬁ would have been six to eight years, and 1 doubt whether his memory

'hn#@ boon S0 good after about eighteen years. He also gave evidemce

.'f the plaintiff is supposed to0 have teold Farilk Khan about the acre
iveﬁ to the plaintiff. Az I hove snid before the best person to give

rﬁ of evidence would be Parik Khan. It is clear that this witnoss has
.ﬁt with the plaintift and his faoction of the family feud and has thrown

:bt with the defendant.

Kém satiafied that the defendont's claim to have been given an acre of
LWQﬁding gift, or even the promise of a gift of land is not tensble

ject it. Wor do I accept that the defendsant came on the land in 1960
he wos asked to do so by the plaintiff, that he wes glven an acre of

rilife go that he could build on it and live on it. I belicve the

npiff who said the defendmt had to lesve where he was living at the time

‘drowhere else o go. I accept that the defendant wos allowed to conme

¢ on the land by the pleintiff and Lal Singh, in the ususl Indian fanily
the defendant being married to the plaintiff's daughter.
T£ ig interesting to note that in previous proceedings before the

lg@ral Trivunal theo defendant made no claim that the land or any of it

1 given to him as a wedding present, and although he claimed that the
1 . . . .
“that case nbout 37 acres including and surrounding the house site)

e nfgiven to him by the plaintiff, he nlso agreed thet it wes only after

d-to nove away from his previous home and had nowhere else to go that
: ¥ foa

laintiff allowed him onto his land to live.
believe the pladntdff in this respect and not the defendsnt, and reject
eféﬁdant‘s clainm that the land was given to him or that his cceupation

ny.ﬁore than by way of o typieal Indian family arrahgement. The defendant

o rent, but on the other hand he helped the plaintiff cultivating and
ting hig vegetables.,
There was first of all a very medest house built for the defendant on

€. Later this was replaced by a more ambitious structurs, later

d md partly reploced when it was damnged by the hurricane. The last

.ﬁfensions have clearly been without sny plonning permission. The

daét fenced an area round the house of about an acre and planted fruit
hd'Vegeﬁables. There seems to have beon éome trouble vhen the

nt's fence obstructed one of the plaintiff's sccess roads, and relations
”ﬁjfiorated. The defendant trisd (unsuocessfully) te get the Agricultural

Unal to give hinm a tenancy of about 37 acres of the plaintiff's lend ond

103S are now 80 bad that the plaintiff wishes the deferndant to leave, as

80 that his survivors will not be faced with endless problems.
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"avlng rejected the defendant's contention that the land was a gift -

(4)

sdding gift or any other gi  there remains only the question of
proprictary cstoppel will act to give the defendant some right to
énathe tond. The present building was valued by a contractor Suresh
D; T) who said a similar house now would cost zbout $11,250 to build,
ié'estimate on o value of §9 ver square foot. This is almogt certainly

imistic valuation.

he defendant has lived on the land in question for about fwenty years.
éftainly spent time and money building the houssz in which he now
ﬁ.puﬁting a fence round the aren ond planting frult ftrees and growing
ableé; But there is a dispute between the plaintiff and the defendant
dicontributed to the building and the extent of each's contribution.

the defendant first moved to Solovi he lived in the plaintiff's house until
house was buil%. The plan was approved in the nmme of Lal Jingh, since
iéfto tie land was then in his name. Presumably there wos difficulty
ngmplanning permission for ancther house because the plan described the

uilding as a bulk store.

he defendant scys the plaintiff only supplied him with a few oil drunms
ﬁdlls, but the plaintiff says that he supplied money as well ns naterial,
ons elso helped in the buildirg. On this point I believe the

iff, ond it would be normzl to expect a father-in-law to help his

hter and son-in-law when they were in reed of a home,
¥y

hat house however was demolished in the floods about 194, =nd had to be
ty. this time with a proper concrete foundation, raised on the side of
vgy'to rrovide storage space underneath. The plaintd T claimed to have
he money to the deTendant to build the new house, the deferdant denied
O_gh he sdmitted that the plaintiff's sons helped with the concrete.

ink it is only to be expected that the plaintiff would assist the

;hﬁ'wi%h noney and lsbour to rebuild the house destroyed by the floods.

01 much the building cost o2 how much of the cost was borne by the

ntiff iz unknown and probably could not be assessed at this stage.

Other roons were added later and the plaintiff has not made any claim
have amisted the doferdant %o build those or to have Tinmced thel r
rucﬁion. Later su1ll the rcomes were partitioned so -that there are now
16Ven rooms, but these seen to hove been done without planning

Sgion end without the plaintiff being oware of it.

The fact remains that the defendant now has a fairly substantial house

1ﬁnd, moat of which was built and financed by himself, and the plaintiff
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ave been aware that the defendant was extending his house. The plaintiff

ﬁgtfh@ told the defendant from the beginning and went on telling him to
or'his own place, but if he did =c he could not have been serious about
#sfi have said, the defendant has lived there for about twenty years and
pent quite a sum of mcney building, and improving his hone, and the

iff must have been well aware of what was going on.

There seems to be no doubt that both parties considered the arrangenent
a ;érmanent arrangement, that they would 211 live on the land under the
Iﬁdian foamily arrangement. And no doubt this state of affairs would
"6ﬁtinued indefinitely if the parties had not fallen out. Thus the
znt_would have felt no gqualms about expending money on building ond
Jiﬁg_his house, and the plaintiff would not have fzlt constrained to stop

woint out that ke had no right to remain on the land.

db not believe that the defendant spent money on the 1md in the
Amistaken or otherwise) that he had been given the land, or had some
t.to it during his life. fAnd T do not believe that the plaintiff stood by
'hé& the defendant spending his meoney on land that would never be his,
sure. those congiderations or thoughts never came into the matter at =11,
defendant no doubt expected to be allowed te live on the lard for many

'ﬁt he surely knew that the plaintiff was md never ceased to be the

f__ the lend.

he question now is whether equity would compel the plaintiff to give

ht oor fiﬁle.to the land to the defendant. This issue is not on all fours

adsl v Bhim Sen, Civil hction 251/76 on which the defendant greatly

:it is much closer to the cass of Ramaden v Dryson (1866) L.R. 1 H.L.129
ity Bank v King 25 Beav. 72.

n-such case equity will not act to give the defendant a right or fitle

¢ never hed, and was never made to believe that he hnd, but it may or
act to give him the berefit of money he has expended in erecting

dlnga'on the land.

;ﬂfthe circumatances of this case slthough the defendant has not satisfied
hﬁt'_e has any right to continue in occupation of the land and the plaintiff
ntitled to the order of possession sought; I will grant the order subject
condition that the plaintiff pays to the defendant compensation for the

ey exXpended opn building the house. I have not been given any idea of the
building the house or exactly how much of the cost may be attributdle
éfPlaintiff and his sons. The present valuation of 311,250 is almost

ainly on the high side, and it is not a very accurate fuide to what the
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..;Ir\:?"f)l.lld therefore

(6)

nature of the conerete foundations.

assess the compensation to be p:-zigim‘fo the defendmnt

(sgd.)
¢. 0. L. Dyke
JUDCE




