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IN THE CUPHETE CLURY OF 2IJI

AR i

Civil Jurisdiction 08029y
ACLION _ JiGo 113 OF 1979

Between:
Flaintiff
- ST -
lefendants
Agﬁgﬁﬁ 0e 114 O 1979
Betweens
SUAESH TU ; - Flaintiff
5 ags Jogla
RM‘*‘@%EE L ﬁJﬁZ_[LGI\ & 8 ORS, Defendants

Mre GoRe Shankar for the Plaintif?f

fre Fete tamrekha for the Defendants.

These two ¢ivil actions, Hos. 113 and 114 of
1979, a:sinst the same 9 defendants were at the hearing
congolidetesd on the application of the olaintiffs' counsel,
My Guoie shankar and tried as one action. Mr. Shankar
notified the Court that the plaintiifs were not proceeding
a;sainst the second, third, sixth, eighth and ninth
defendants and the actiong a:ainst them were discontinued.

ihe plalntiffs allege tihat on or about the
2nd February, 1979, the defendants falsely and
maliciously wrote and published of and concerning them
to the Fermanesni Lecr-otary, Minisitry of Immigration and
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Laboul* Suva the words get out in the ctatesent of Ulaime
These words, which make up three pages of o letter
sddressed 1o the sald Permanent Segretary, are set out
fully in the Statement of Claim, The plailntiffs' case
is that such words are defamatory of both plalntiffs,

Ihere is no doubt in my mind that the words
are defamatory of ithe plaintiff sr. Jogla but I have doubts
whather they are dslamgtory of tie plaintiff cowmpany.
In view of tis decision 1 have come tog, it is8 not
necessary to set oul {ie delamstory words in this
Judgment or decide whether they sre ln fact defanatory
of the plaintiff company.

The plaintiffa e¢alied Wr, 3atysnand, the
Fermanent Secretary for Labour Industrial Helations and
Imndgration, who testifisd that in Februwy 1979 ke recelved
what he celled a petition azgsinst the two plaintiifs.
e produced the petition, whilch wlter objasgtions by
Fil'e ¥ eve Homrakhe, counsel for the delendants, was
adnitted and marked for identificaticon.

The petition was shown $0 a ¥re ~oritlal Derilal
Jogie who wag also called to give evidence, lHe sald,
the petition, a letter ss he called it; was brought to
him by the 8th defendant Madbu Kant Jogls and a
dayanti Lodhiz about February 1979 and he was asked
to Bign Lte e says he resd it but did not have tise
to read it properly. 1Ihe letter at the time ho Iirst
gaw it had beson sl ned by two or three people whose
slgnatures e could not identiiy. ine letter MF ;1
wag ghown 1o the witnuss and he ststed 1t wag the
letter ke had read in February 197%. ie says he did
not sign the letiore '

eoi

The noext witness czlled was tine plaintiflf

e Joglae, He was shown the petition o lettser anhe
8tated he knew piropably all the sipnatures asttachied €0

tix  letter, aefore the iziter wag tendered Fr, Samrakha
askad to be ceraitted to examine tihe wltness on the volr
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dire. e letter was in due course admitted into evidences

Pire Shansaprs no doubt not being certaln whether
the plaintiifs had sdduced sufficient evidence to estabilish
authorship and publication of the letter, ziter s short
adjournment to consult a witness, then called the original
ninth deiendante lig ldentified the {irst dsfendant's
signature which the witness sald he saw him write, VWhile
¥r. HRamprakha was at first somewhat surprised when one of the
origing] defendants was called ss a witness by the plsintiff
fe loat no tiwve in extractin: from him evidence demaginz to
the plaintiff's case,

Mre Kefte Jogla confirmed that he and certaln other
defendants had apologised ¥ the plaintiffs who had withdrawn
thelr cluims azainst him and them. He had pald no damajes
to the plaintiffs, lHe sald he was given & letter by
firs He Lodhia of Lords Jowellers Litds « the 4th defendant
to take to the first defendant to obtain the {first
defendant's signature® it., He was shown the letter
Exhibit 1 which consists of 3 pases. [iis signature was not
on it but his son's signature was, He sald that
originally there was only & one pa.e letter an it was only
& sinzle sheet leitter he showed the first defendant.

Fe said he dit not properly read the letter which was
azalnst the plaintiif company. tie did not gstate the
criginal letter he was shown referred to the plaintiff

Yire Joglae ur, Ko Rs Jogia did not know who had typed the
three page letiers

1t came as no surprise to the Court that
My Ramrakha offered no evidence on behalf of the remaining
four defendants when the plaintifis oclosed thelr Case,

The defendants in their defence denioad the
plaintifis' allsgetions that they had writiten or published
the allezed words to thiz Fermanent Secretary, 7The
pleintiffs were unable to establish who had written the
lotter but that itself ig not fatal sinmce it is publication
of the words which is ol importsnce.
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The petition or letter consiste of a three
pagze trped letter with pazes staplod togetior which ends
up in type ie

Yiours felthiully,
Jewellers of 7ijd

{slmmed in zttost sheek)}?

The last paragrgph ol the leittsr siates a8 regawrds the
allegations in the letter "ihs undersignsdare quite
prepsred to discuss 1t with yous  The pavsgysph ends
¥ive sheet attest herewiih bears the signatures of people
in sinilar trade¥s  "attest® iz clesrly mesnt o be
fattached®, 48 1 read that peragreph tie last sentence
referring to signstures ¢i people ipn the zinilsr trade

18 not 8 reference to the signutures referred t0 sarliier
a& “the undersigsed” but of other jewellers who sunport
the views explessed by the slignatorles to the lestiare

Attached to thet letisr by & pin are two sheets
0f phper with & susber of sigostures on ther palnly
giznetures btelow rubber stamed business naves. One sheet
is headed "Lautoka Jewellers"” and the cther "Suva
Jewellers®™ and at the top both sheets have the Tollowing
words tysed on them

"ie the undersiyned sgrwe 1o the allesations
submitted in the letter stlecned",

Twe diffsrent typewriters luve octvliously been
used to type these words, Thesa words swyport my view
garlisd expreéssed that the signuaiture on those two shaets
of papsr are those of supporters of the zignsiories and
not the authors end signatories o the letiar,

hose two sheets of paper, one of {solscap size
and the otlber quarto slize, are not psrd of the letter, the
three pazes of which apre stapled together, and ¢léarly
Srow the wordin: st the toyp of them the signsatories thereon
are not signstories to the letter bul merely ewpress
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agreenent "to {(sic) the allegations subaittad in the
“jetter attached",

I am not satisfied that the three pize letter

- was sttached to elther ol the two sheeis besring the
;pignaturas when the slgnstures were obtained, 7The three
pages are quarto sizes whereas the Leuteks Jeweller shuet
is foolscap which lends cradence 1o iir, K.%, Jogia's svidence
‘that the letter he ssw was & one page letter, The contents
ef the letter could be typed on & single sheet of {oolscesp
Cin my vicw,

what the plaintiffs hsve established 1s that an
‘unsigned three page letler with two sheets oif paper bearing
g number of signetures plnned to the letlter was sent to and
received by the Fermanent jecretary, Ministry of immfigratica
‘and Labour in Februsry 1979. Those sijnatures are alleged
 to be the signatures of ithe original 9 defendants, In respect
-~ of the [irst defendsnt t e evidence is that he sigred a ons

- page letter which was said to be "against Sungold Jewsllers®,

 1 an satisfied it is the [irst defendant's sigusture on the
foolscay sheel attached to the letter but I an not sotisfied
he slgned or published the three page letisre The only
witness who gave evidence about the purported signatures of
the resaining 3 defendants the 4thy S5th and 7th defendants
wag tire plaintlifl Mre Jogise

A8 regards the 4th defendant Lords Jewsllers Ltde
he said toere were two J, Lodhias but he did not know which
one had signede 43 regards the 5th defendant he said that
while he had no deallns wilh Mre Ke Shindl he had scen his
siznature on what he called “communal organisatlons?” whatever
that ters moeans,

ine Sth defendant's purported signature appears
a8 "gLapganil darandi” under a rubber stamped “Bhindl Bazaar®,
H0 attempt was made by the plaintiffis to establish that the
8lgnature “Harsanii fAaranjl’ was thaot of the 5th defendant
Karsanji “hindi,
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Tne purported slanature of the Tth d@féﬂdant
sundardd dlranil "Rindl s a mdbber stonped signstule
sgundarji feranjl Bhindl peleecsses” folloved by an
jllegivle signature wuieh the pladntlff sry Jogla says 18
that of Lhikhe Shindl & son of the 7th defendant,

Paa pleintills have not sotlaslled me that the
resaining 4 defendants sizgned, published or authorised
publication of ths letier produced in Court to the
Permanent Secretary,

On the svidence hefore me it would sppex
tnd someons and possibly ons of the original defsndants
wrote & letter and souzht suvport of other jewellers
in Fijike e produced a letter to theow and oblained frea
tien sianaiures in support of that levters At a later
‘8tage the one page letter was replaced by the three
page letter produced in Courte. the author of the 3 page
letier or someone ot nls request pinned the two pages
of siznatures to the 3 page lester and rorwarded it te the
Permanent Secesiary,

Hre Shanker informed the Court that five
sefendants huad aspologlzed and had been rdleased by the
pladntiifs. They wore the five delendants in r espect
of witien the plaintiffs discontinued their acilons,

Hre hamrakha did not refer to thispatter and

hag not sought Lo spend the Delences. when the Court asked
¥re thankar whaths. the release of the five defendanta
Operated to release the reaaining four he merely stated
thet the delendants were Jointly and severslly liable

for the defsmatory staterents, There is no doubt that
they mre jointly ond severally lisble, 1f liable at all,
Equally there 1§ ro doubt that 17 the orlzinal nine
delendsnis were lishle they were jolnt tortfessors,
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The plaintiffs are not vound twsug all Joint
tortfeasors but what is the position where, a3 in this
instant case the plaintlifs et the hearing accept apologles
from 5 of the 9 defendznts and release thenm arxd discontinue
action against them? Leavin; asiie for the time beilng what
might'be the common law position It appsars to wme that the
resaining & defendants would be put in a diffi.ult position
if they sought contribution azainst the 9 released defendants
under the provisions ol section 6(1){a} of ths Law Reform
(Contributory hegligsuce & Tortfeasors; Ordinance,

The comnon law rule ls whers the Joint tortfeasor
iz releagsed or otherwise discharged all the othsr Joint
tortfessors are released from further liability,

(Cutler & Another v. MoPBall (1962) 2 A1l 5.8, 474).
Cutler's case was a libel action brouzht asgzainst & number
of <efendants. The plaintiff's solicitors wrote to the
solicitors of some of the defendants offering to release

&)l offlcers and members of the conmitiee of an association
if apologies were published, aApologies were published and
the association paid certain damages and costs, It was held
this asreement relezssd the defendant in reszmect of a
separate tort alleged fo have been committed by him in
canging his letter to be published in a journal,

w.ere however there is an ajzreement not €O sug
one of several joint tortfessors this agreement will not
anmcunt to a discharzge of the others whore it is not the
intention of the agreement tist an accord and gatisfaction
should emerge. 4+t was 80 held in apley bstates Cos & Uth
Ve De Sernales & Uthers (1946) 2 :11 ©,4, %33, In that
Case ths asreement -xpressly stated it should not be
construed or opwate 88 a relezse ¢l sny cause of action
of the plaintiffs szeinst the delfendants or any of them,
in the instant case tie plaintiifsg! counsel has advised
tihe Court that % defendants have been relessed., (ne of
those defendants has stated he was relessed after he
apologised, There 1s nothin: tvefore me to indicate that
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"mjthe plaintiffs expressly reserved thelr rishls against
-~ the remaining defendants. |

rowavaly Mre famrakha has vot sought to amend
the delendants' defences after the release of the
5 defendants was disclosed to and commented on by the
Court, It may be thet he {5 well sware that there was
no intentlon Ly the plaintifls Lo relesse the othep
defendants.

fince 1 am not satlsiied thoet the delendante
published the alleged 1livel 1 do not find 1t necassary
ﬁa declide whet er the relesse of the 3 defendants at
the neardng opuirated as & release of the revaining
Gelendants. I would also add that 10 the ylainﬁif!s
had heen stle to estabiish th-t tne remaining
4 defendants did publish the words which are clesrly
defamatory oi the defendant #r. Jegla, I would in any
event only have allowsd nominal davaces in view of all
the circunstances,

the letter failed in its object of preventing
the issue of a work p=rait to Mr. Jogia, The permit
was lasued before the Jecrsisry for Labour received
the lstter. Hr, Jogls is s%ill in Fijl on & work
permit from which I would assume the Secretary treated
the contents of the letter with the contempt it elearly
deserved,

Both actions are disalssed with costs to the
ﬁ@fﬁﬂd&ﬂtﬁo

{Ryue Kermode)
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