Coiwid Jurisdiction

Action No. 19 of 1974

Plaintiff

1D TOWE COWmMICTL Defendant

Stuart, Reddy & Co., Solicitors c The Plaintif?f
anand, Tappoo, Krishna & Co., Solicitors ©or the Defen

JUDGHE T

The subject matter of thig sction is a contract for

garbage collection Tor the vears 1979, 1980 and 1981, within

area of jurisdiction of the defendant the Nadi Town Council.

The plaintiff claims that the defendant acted in

wch of a contract comduded between the parties and awarded

contract to another contractor.

Perbaps I should say at the outset that from the

evidence I have heard in this case - and of course | cannot speak

o draw conclugions from, matiers outsids the scope of this

21l in favour of the plaintiff, and the Town

F
aas shown itself to have noted in = most improper wanner,

ry b0 the stondords of decency and fairness one has a right
expect from o lecal government authority., In fact what emeTrsaes

secking to have dealings with ¥Hadi Town Uouncil
"

wdvised fo approsch them with the ntmost care and

circumspection. I must say also for reasons that will become apparent

the evidence, thet of the three witnesses giving evidence

the Town Council the only one who emerged with his int egrity

wet was the Town Baginesr, Mr. Yehrotra. And T must say that

Town Clork, not only emerged as totally lacking in credibility,

r he wyas

out T owng alas lefn seriously in doubt as to wheth
Lncomvetent or whether the answer wos rathor mora sinishter.
bhings, not only did he appesr o lack quite

could
cenaentary knowledge of what a Town Co¢nczl/1ﬂd could not do or

the procedurs to be followed, bhut he 2lso scomed 0 bo of the

YER
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e haamiid S, LT Lound Uf
cae wsucl rules or practices to be followed by other councillors.

R
Trounisd nont

I don't doubt 4hef 44

T to thoe lesucs of fthe case. The Councill doos

itself, but engages a contracior to do the fob
? )

Sy e AR P ¥ Ty TSR e o e Ry e -
Tor it The right of the Council to cngoge controctors to

vork Ffor 1t and to put the work out by tonder has not been o

from 2 cursory glonce through the Local Government Act

it is not above argument. Until the ond of 1978

o, 4.

garbage controct seemsto have boen negotiated hy

sy 1 oy TS
Uiy ey Foonoon 2

2 to have been no mors

rabber stamp annroval.

contract was dravm up and sigred iz open to

congiderable doubt., The defondants were sekad to produce the pravicus

b e [ B e S . IR 3 i o
aeta, but these never materialised, and wltinately under

—examnination

thew in the fils

sned contract hos

ibject to doubt. In svidence the mayor

s

swarded contract the award was not

vho Council, and therefors o proger signed contrack

would not have beon eXecuted,until a month after the contractor

tracts loft much to be desgires

Douncilts oudit ment rocommoernded or

iﬁ

regulrad (ib is not clear wa;cﬁ) that before contracts were awordod

In future tenders should bo ealled for, Forhaps I should say hes

o pity is not more control - by dlegislation,

ctivities of Councilis

rodndesd of other activities Likely to affoet menbers of the public

Properly drafted regulations,

4
Z
o
3
(@]
’.....
[

1 their de

e standing orders could be uscful guidelines for Council Officers

ing protection for members of the public.

A% this point I should perhaps refer to a document thnt

Wl produced to the 2ourt by the defendants and headed "Standing

. N

e Town Council of Nadi? and cortified by the

o

L8 a true cony, although I think one might ask "L true copy

/35
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cLoeal Government

byelaws, but byelaws have

Hinistor, ond being "subsidiary
in the Interpretation Ac'b) mmt be
iglation. Thoze

s called Standing

have not

sreatly bewn approved by the linister,

or published sv they con have no legal offo ind they certainly

o drafted by o

epanid not hove

N worthy of theo

¥ provision o

nuthing
conduct of the Councilis

neaed ), he found the

3

=

any, 18,

document is not of

the audi’s deportnent quite rightly requ
OT Tacon: contracts be awardad on tender, and this
crecomnendetion waa followed, in the absence of byelaws, directions

n

or guide linee fur dealing with tond

the procedurs following

by the Council with regord to the

wag disgrac

-Following t recomrandations of the
£

of the Town Council on 13

an nid-Octohor advertias

1979.

on ?/?/79 noatu

vonn ordi

S5 o
RERG I

ey vware not dsaued u

a8 follows -

/4.
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JeDI TOWN COUNCIL

from & '!L‘.-D”f"ﬂ’ w ll
L

basis

Nudi Town mmndar}; ond

nart »  Tender l\“pers with terms

s iong can he =';- btoined frow the Office of the
ndays to

undereigned dur ing working hours from

Y

a

Fridays. Tenders :3.},0-5@ 2t 4 p.m. on 4th Decenber, 1973,

Lato tonders will oot be accepbed.

ont, par

tho olanr

ugunlly accompanying invitations to tender - e.

st tonder will not nscessarily bo accepted, or

olalned the right to rejsct all tenders ond re-

cdvartise 1 none of The

ig satisfactory.

ont would be

ing the advertiso

ional circusstances.

The plaintiff tendered for the contract

current cuntroctor Row Pratap.  There wos o

4

[ S .
Lo Tiae

in ony casc

act e considered.

It dn of intorest to tonder wos for

B41,3%0,20 per ve

atop was ‘I’-i“’),B{%O Gt Tor 1979

: i
increase by &% por

poayment to

it will be

1k 0N

the 1972 collectic

nis

lowest tonder would get the contract,

gince

Iy was the plaintifi?

City
s Tully




gooonat

opened and congidered by the Health,

Bl

LI S

o .
AT TTIGT

ingtonee compitioes

suthorised to open or in any woy denl

The Council ag o whole had resolved thot the gorbage

. A SV T LI T ™ A -1 5
g0 suraly the Councll as & whole

tender. The Town

asked to open

not until the 27th Decenber, 30

befors the next

f-\‘:\. L}'\ TMI(_.. utx,.«_

with i%. But of course i

> Dedinery Co

iedncaday

nnd undoer the Act specinl

otings could alwoys be
cnee since the award of
Finonee Committeoe had

out to tender, why

Core the Tinonecs

alth Committes opeoned

i
4]

tepders on

lowing rescolution oz recorded Iin 2 ninubs

crk  semee PEhnt the lowest tender of

ended for acceptancs subject o further

f
H
-
s
[
i3
,..J B

indicated by the tenderer in his letter with

the guotod Tig Worship the Hayor, the

che Town Bnglneer-on altn Inspector wore given

P
B

mendote b cnrry

i

P e -
CE8TS . 21V

e 0

TT m e e . o ke
He was told he wos the

4
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gobiacion, Lt was also agreed

5o thot the contr-oetor

 that the tender particulors would be alters

sduce his tender. They were then Jolned

vialtors.,

te 875,500 which everyone wod happy

and left to return to his wisitord.

sne was happy with w

b el
soncthing still remsined

wns expected o be o

ieved that the plaintilf

wil i

the work, which wos to be comnenced on 1/1/79.

in the versions which iz one of The issues

was not

dttec fop

let olone delegate
called nd hoo corudtiee
surieil, bocause not only

Council, but it slso

of eouncillors (the het says

rust he councilic rw.)

wit purpori:

Jees -
il e

o
rinutos of

Towm Clplu,

hig deviece the

/7.
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. of Bhe svernaent Act 1972 which relates to the

evidential value of copios of ninutes certificd by

But proverly token

he realiged

Jizplied ther haltingly snid he tock wery rough notes,

wideh I don't believe. What iz rore the ad hoc corrlbtos

crodn, 1t nover ever renorted boack to the Health Cormittee, zo

opportunity of hovios the

$ie cage.  Although these

Town Clerk

tncorrect aa to thot extent the copy is

te exnloin the nlterations

there before he cortified

the »

t0 record all persons

eference to 2.2 wha was olzo peescnt.  The

]

et iy
riant

it e only recorded the i

of the so called

wortiile selfmservimg niece

“orried the

Eheat 211 thoir *liscussions

=3

WOra

of the Mill council.”  The ovidentisnl valie

“ocunent Ltself
wors not minuotes bt
a report annexed to
of 6/12/78, tut in

s defects and be equally

e 2
ERLOL TN

1t would Mjiwﬁ Tha

It is really nost revealing to note how the Douncil

in thiz eose edural technicality =

3w - - - 4T ey P o b
intiffts elain, o it owm affalirs ig

blithely unhampered hy restraing imposed by legislation, itz own

£3 colled standing crders, or the nomal canons of procedure, It

/8.
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delegate any powers of negotiations

i ttee o alter the tormg of

tondor, or offor a now

koo oo
ingtructed one, must renort back to its

o)

the appointis uthority approvesz the report,

:‘J{CJ Ay

appointing co

2 Fadi Town Counell affairs apg

sroand the Town

Wk

dern i T
bovs.  Sonchow the

ttee with {the so ealled minntes ar

g gy <

Ll GNNeTod

on 27/12/78.

wod o wp before the neeting of

anended his tender figures -

K3

hoe corritice = with a letter confiviine

ne
plaintif’f, fully cxpectings
contract was his took necessory
work on 1/%/””9 Then on 15/’1 2/79
He phoned the Town Clerk and

of the counciliaors

8l

anly

wiig that Ran Pratap, the apparently
written to

offering o &y the work for

(D4

Of course the aivertisoment

- e -~ - T 5 B
considered, and Ram Protop's Iebier:

But considorntions lilte this o

£

-
7

v Nadi Town Council sand thore s

subt that these lotbt

e
A

regoonagible f the ultimete rejection of the plointiff's ten

der

for new tenders., It was olso

by counsel

that the nlaintiff's support for the Aliiance

e A
ARy

T

omdinantly or entirely NFPP orientatod

of this and 1t isg hoped that  loeal

Aitics would not be g

is unfounded.



2 HHH RS

re wis heord until the mornimg'of 18/12/78 when

Hothing e

L

LET and osaked hir to to his office

tenderer would be present: Tho rlaintife

the other tenderer should slss be prasen,

fal

Lgfactory reply. The

plointiff then

o letter to the Towm Council, point out in effoct that the

+

wis the succossful tenderer and hed alrendy been awardsd the

J
O
Sim
C

fo

Conntroot, tmd that the counell wero ©xT to abido by thint coﬁtryb

101 would bhe

The plaintiff took the letter with

Diz To bhe Toun Clerk's office snd e Town Clerk. This

guoite tuohave ocoused sonewhat of o stir, but so far =s the pladintiff ig

be aid the other tenderer sat obout in the offices wiitling until

told by the Clerk 4o €0,

m

spparently a neeting held in the Council offi
in view of the lot

ter delivorsed by the plaindiff 1t was

ol advice, The status of this nectin.

Uy

is op

quostion and iz amother lluvetratisn of the way the affoirs of the

were being run.

A copy of whnt purnorts to be ninutes of o Special Ordinary

- . - 7 G oem
Tounedl neciling held on.?8/32/78, certified ns a true copy by the

ol

and Town Clerk, was wut in in evidence., The nu@tlLb opparently
loeted 45 ninutes (althaugh thuere is nention of o lengthy discussion)

seens to hove bhoon partly a neeting of the Minance Conmittes

L1y a weeting of the Ordinary Council. Under Scetion 31 of the

Eocal Governnent fet three clenr I-ys notice of every ording

riven togethor with notice of business to be conducted. T}

s < Ty A
it should

¥as net an energency neeting and there is renlly no

clergency meeting.  The Town Clerk fried to pretond thet
] J ) i

oparly convened meeting, but he heds ond prevaricated
clear that it wag net. But from his Cros xamination

-

wrergc o picturc of whnt must have hapuened,

pecting of the Pinonce Cormitteo scheduled for
2t elaar whnt‘buaineﬂs it was to conduct.
told him to call the two tonderers to the

dttec, but necording o the Clerk the Moy or

wdil noch tell hin why the tenderers were to be crlled - which I confess

diffhiailt to believe. The Clork tch honed the plaintif

Ly the other tbruerur) on the ?@th/aﬁk hir to be present.

the plaintiff arrived and hmded over the letter fron his lasyer

woorly this caused rather o stir. The Clerk said +he Ordinary mecting
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thoy wore sont away.

-

45

eduls

e o TR [N ST,
coulate os

GOVLOY WAS IOoolv

heve enerzed in court could hove

show

owrmneced ot

certain

i hefors the Health

ucted

5.40 par. and the

hardly hove co

bocause 1ita

reconvened it passed a resolution

minutes DY

report of the Ad-Hoo Conmittee of the

be rgjeated.? exactly that

24 hoe connittoe was

It will be scen

ndaer be o

Y)()I' e rf‘lc t ‘i”l@

0Tt was re

orice? But the

racting sec

« Then later under

s glven, o

he counci rosh toenders be

sbout thio the Town Clork snid  “0h it

businaess’ and

wo of the opinlon tha

e

under Mayoral business without any other

W
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What is astopishing about the ¢ regolutions is that at the
£

H

12 counclllors thet, including the

o]
[

& of the Health

s
i

om ttee which had

- recomended aceceptonce of the plaintiffts

one of those 7 councillors or the Hayor apparontly

rdinary neeting in favour of the plaintiff'g

> resclutions thot wore passed.

witdgenuontly new tenders were o and Ran Protep, now

on his guard, #0t the contract with o very low tender.

Jown dnginecr hag wade hia own caleulations as to the nctual coat of
done, and on those figures Ram Pra ap will sither he

at lecst in the second ond third yerrs of the contract,

iged £0 cut corners or cut tho wages of his eoplovocs
£ 5 b

o

crhang the ex ve profit he nust heve mde in previous

e - T e U T )
Al A8 Tersiided o

X i
allow the Council to sat ogone of

S OPoTen
ta PGy

[N

Perhnps the other work he docs for the Counell nake it worih his

trocontinue the zarbage 'h

The ftender by +the nlaintifs

socording B0 the sane onleulations have affforded him a foiy,

Y nU ogeone excessive profit from the contract. The plainti £ hos clained
Tiedothe profit he would have earncd if he had been allowed to do the

would coount to $26,475.00 over

period. He also olnined

regpect of alterations nade to his truek in anticipa-

2o 0Y dodngg the works, but he cannot - o8 kis counsel has conceded

I

25 well as loss of profit. On the queéstion of the

SsTit he would wde I prefer the cnleulotions of the Town Enginser

mated that the profit over 3 yenrs would hove Been $16,104,00,

this would hove been on the bagis thaot

inohiz olain For breach of contract,

From what T heove soid avove, T ron what

bt

have rolated

actions, the procodures adopted by the Town Council, it

that I consider the conduct of the Council in dealing

8. In rejecting the plaintiff's tender rnd ; in ealling

T new tunders to he nost itrregular, and imsroper.  The plaintiff

hove boen awarded the contract and the plaintiff has been unfairly

ved of it, and has been improperly deprived of the

g eweh profit as 1% richt have ecarned fronm GEGCU-

But the plaintiff's case has not vzon pleadsd on thiz boasis
of contracth, on the basis that

the 7th Docenber 1978 ended
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Towm Couneil even though

with ond negotiosting

neve hes

SIS

belic that they could negotinte,

wn Council dtself, wit

a contract

culd hove been no need Tor hio o look

wther they sctually authority te deal with him,

PR 5 e
nere vou wish to

1
(PRI

t het, roestrictions which the
aceordonce with

e

GCUre

RBC:

arguwed b of nower T

of power to enter into binding

non 53]
the wot if thoy could get

ieh would bind the council,

or not the council

rable, Justified doubt hos boen cost on the

sridthes to doal

Woraers, or o
the tender conditions, it has not boen

~t thie wog

£, although T an sure
er the Town Clark
tonder docunents there ond

with the full WutﬂlebV of the Council.

bion waa,



[HHTHRD
the Town Clerk would have m accept that they

> nlainti ff that s

L% 0y

oouneil, wover I have

S both, and ne I have said

aLd gtart

1
th aprroval by the full Couneil

negotiations wi

Town Engines

rned with that

juatifisd in

=

o

=
3
3

nt betwson the

owor o conelude

hWero no J

ers ore three plecos of

wnd the conclusion thet

that asomethiy

alolercrotat:

; ..“l’lflu AT AE

in the

comtract, nnd the oxecution of the contract dom

tho controct was concluded

the Town {lerk 15& therae and

it, 8o there wag nothine
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000040
Town.Clerk to sign. P.l, said that he was asked

ked to send o covering

new tender fizures, bl s rely thnt was qui

te
rolevant figures were in tie anended tender
Ty oocoveriny letter wes not o requirorent of the tender conditions.
2o0 ., #nid he wos t0ld that the covarimg letter wns for sudit DUTTOE56 S
| .it ig difficult to see whoat those - nurposces could be, or wihat the
tors couldsget fron the covering Tetter thot they could nok st
the tendor Jdocunents thormelves.
The plaintif? rwust have realised that the aig thoe
T rents by both sideg was o neces ssary final step in conelu-
the contract, and that therefors all wes not yet couploted.
.

The sceond plece of evidence is the covering letter scent by
plodntlf? confirning bhis arended tonder. That letter ends -

nking you for your  kind conslderation ond an esn rly

our deelsion”.  Surely if, zs the plaintiff clains, the contract
boen concluded thero would h-ve been no necessity to conti

cither carly or at any obher timo.

and the third plece of evidence which 507

nosbing Gm_7/12/73 hPCufdlng ¢ hin afber the Mayor left he was
0t when tho Town Ensincor and P.?. woere Jdiscussing details of the
required. The plaintiff firn ia
in't yant to cormute Tron

o the bite of converss+tion he o

I Ve St o
L. Lhoge words indicate once

sryongdms thot the Plointiff would zet the contract all was not et

50, however rolucta antly I may so decide, and however undesorving
melder the defendnnt's cause, 1 nust decide thot there was not

7
2778, oroat anytine thereafter, & concludad binding contract betwoon

Ladatiff and the delfendant.

Gouwnscl for the plaintiff hoes guoted at length from two
-1sh cases nancly ~ Menchester Diocosan Council for Bducntion vs
frcial and General Investments Lirited (1969) AR 1593 and Storor
Tichoster County Cowvnedil (1974) 14ER 824, But I an afraid thot

s do ne t help hin., H»t only were those cases not concerned with

/15,
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+he absence of §

O CHLD

i which binding

I
ig case. L found

=

not only wa

but that the »laintiff wne awore

roached on 7/?2/78 was not o final

option but t

UTOEL, (sma.) &.0.5. Dyke

Pobruary, 1980, TTIDGE

t are botsl

for instanc

nower o conclud

ahev

that

concluded

'

C0u041"

Ly

€

RN
Lo

wower of corvdtiescs o oxecute contracts, but the fne-ts



