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I THE SUPREME COURT OF FIJI (WESTERN DIVISION)

AT LaUTOKA
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Appellate Jurisdiction

Tivil Jppesl HNo, 22 of 1980

i ST -
Hotwwoon

QANTLS AIRWAYS LIMITED Lppellant ‘
- and - |

DUKHI alias VISHNU PR.LSLD

s/0 Bhagelu 18t Respondent 2

- and - é

JOGENDR.. SINGE trading as

PACIFIC TRAVEL SERVICE 2nd Responicnt :

~nand, Tappeo, Krishna & Cc. Solicitors for the lppelliant ;
Toya & Co. Solicitors for the i1st Ruspond. :
*.P. Shankar & Co. Solicitore for the 2nd Respond. .
f

s UDGMENT

_ Thig is an appeal against an interlocubory ruling given
by thoe maglstrate in a case in which the plaintiff Dukhil is

celaining damages from one Jogendra Singh trading as Pacific [

4

vzl Jervice and the appellant in this case Qantas irvays

>

}
‘

Linditad, jointly and severally. Dukhi originally made hip

clz,

n against Jogendra Singh aleone, but Jogendra Singh ailogod
thet in the matter complained of he was acting as the aguot

of Jantas. fantas was then joined as second defendanst, In
ite doefernce, Qantas denies that in this pasrticular transactisn
oronéra Singh was acting as its authorised agent, and has -<lzo

‘catored g defence on the merits.

But Qantas wish to go further so that even if the court ™

[
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the two defcndants jointly and severally liable, it w2
ek the court for an indemnity against Jogendra Singh ir

[

‘accerdence with the terms of thelr ageoncy agrecment. Grntn
‘hag therefore issued a Third Party Notice addressed to
Jozendra Singh., If the procecedings had been insgtituted in
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Supreme Court, Order 16 kulce 8 of the Supreme Court hules
: 2pply and the Third Party Notice could be issucd and
Surfuj on Jogendra Singh without leave. Although the nmatter
_no% sntirely clear it would appear under Order 16 Rulc

1zt Nantas must =2lso serve a summons For dircctioms on
G a Singh and the court, and without such summons for
iir; ctiong the claim for indemnity could be refused. The
ruoge of the sunmons for dirvections is to give the 1st
lefendant a chance to object that there was no case for
nloanit ty or that the notice was inproperly lssucd.

What occurred in the magistrate's court is not sltogether

¢loar from the rocord. If Qantas were asking leave to iasue

jhird Party notice that was not necessary. If the aprnlication

‘wag for directions then I think that there was merit in it.

T fact since all the parties were presgent it could woil kav:
treated as a sunnmons for directions which would h-v

cen of assistance to everyone including the court. It is

ther go that it would be unnecesgary for Qantas 1o
'ﬁstizut“ frosh procecdéings. S0 the court mugt be put in a
vesditnion to determine not only the issues between the plaintiff
ad the two defendants, but also betwecen the defendants
therselves,  The first defendant must know the extend z2nd
crnig of Qantas! claim against him and Qantas must kuow if
Sirst defendant intends to defend its clain, and 1L =sc on

grounds.

The magistrate gseems to have decided merely to disuiss

tha application on the grounds that it was not necesszrs

1 hes based his ruling on Order VIII rule 4 of the Magistretc's
Court Rules saying:

"Order VIII rule 4 is clear. When a person
is not a party, then Defendant nay nske

him a party if he needs indemnity. But

the person sought by the Second Defondant

to be made a party 1s First Defendant who

is already a party. The pleadings arc clear.
The issues are clear. Seccond Defendant's
defence is clear.m
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- The position may be so s0 far as the plaintiff is

_nourned but the issuces between the two defendants arc nct

| c¢lear, or at least it is not clear whether the firs?

gadent has any reply to the sccond defendant's claim for
conity.  Little time would be Lot and the plaintiff would
t be prejudiced if the third party notice is scrved on the

”f%sﬁ defendant and the first defendant is given tinme to file

The magistrate has clesgrly consicdered that Ordexr VIIX

 fc 4 of the Magistrate's Courts Rules is a complete nnswor

11 there is no need to refer to the Supreme Court Ralos.

pdor III rule 8 of the Magistrate's Courts Rules provides

ket where the Rules do not cover the particular circumshancc

¢ Ceurt should be guided by the relevant provision in fThe
Uﬂ““”e Court Ruleg. I am by no mcang as confident as the

' seens to be that Order VIII rule 4 of the Msgistrate's

ourts Rules covers the particular circumstances of thig caso.

iule 8 covers the position where indemnity or contribution
Is claimed from someone who is not already a party to the suit

1624 not be served with g third party notice, nced not be

Ty

fully aware that a claim for indemnity is being nmade
;2inst hinm, need not be made aware of the basis for that .
clzim, and need not be given an opportunity of making a writtcn

To say the least the position is far from satisfactory
doit is natural that Qantas would want to play safc and

crve e third party notice on the first defendant and would
mt o ask the court for directions. I consider that this ig

couwrt should have been guided by the Supreme Court Rulocs

.8 I have said I do not consider that it is necessary
T Tentas to geek leave of the Court to serve third party
notice on the first defendant, but in case I an wreng on

Shet point leave will be given. So far as the nced for
totiong ig concerned, in the cvent that the first defondant




~4- 06047

shes to challenge the second defendant's clain for inde:nity,

days of service of the third party notice.

I think the fairest order 1 can make as t0 costs is
they should be costs in the cause.

T sgd (¢ O L Dyke)
th February, 1981 Judge
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