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Hi THE SUPIl.Erm COURT OF FIJI (WESTERN DIVISION) 
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00U4G8 

.'jl.a .. nd 9 

17 ('.oya & 

Appellate Jurisdiction 

1iJivil Lppeal No. 22 of 1980 

Qjl.NT,~S AIRWAYS LINITED 

- and -

DUKHI alias VISHNU PR,',Si.D 
s/o Bhagelu 

- and -

JOGENDR,:.. SINGH trading as 
P.:'CIFIC TR,WEI, SERVICE 

Tappoo, Krishna & Co. Solicitors 
Co. Sol.ici tors 

CL Po Shankar & Co. Solicitors 

JUDGMENT 

1st Res;?onclont 

for the : .. Pj)C 11811 t 
for the 1 8t He 8) OI:Lr::. 

for the 2n'! llo 8 P C~_l,~l .• 

'I'his is an appeal against an interlocutory ruling given 

~hf) ;:agistrate in a case in which tho plaintiff Dukhi is 

"' "lg daIllo,ges rrO.ill one Jogendra Singh trading as :Pacific 

Ir /' 3ervice 8.:.'ld the appellant in this case Qantas _.i:'"days 

LL ,5. t I jOintly and severally. Dukhi originally Iilado 11::'0 

.,Lu against Jog(mdra Singh alone, but Jogendra Singh c.:~::'()S()d 

i.n the nattor complained of he was acting as the ag;l"t 

tas. Qantas was then joined as second defondaCl"G. I:: 

its (bfonce, Qantas denies that in this particular tran!3,?,ctiY' 

,f',:.}.nc'.ra Singh was acting as its authorised agent, and 

8n'ccrfJCl a defence on the meri ts . 
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.But Qantas wish to go furthor so that even if tho ccc;r"G' 

L.n~s the two defendants jointly and severally liable, it Ji11. 

thJ court for an indemnity agfl.inst Jogendra Singh ir 

rc.~r,nco 1,fi th the toros of their agoncy agreoment. Q:->JJ."::;'l,g 

thurefore issued a Third Party Notice addressed to 

J ,<;onclr'l Singh. If tho proceedings had been insti tutod ir: I 
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tl:.o :)').prerl18 Court, Order 16 Rulo 8 of tho Supr oDe Court llulGS 

H('\}.l'l 'l:tlply and the Third Party Notico could bo iSSWJG. alCd 

scrvccl on Jogondra Singh Hithout leave. J,lthough th0 11[.'.tto1' 

j.s D.ot::mti1'ely clGar it would apPG a1' under Order 16 .Rule 

8(4) that Qantas oust "".lso serve a SUIJrllOnS for diroctions un 

~i o::,;"ondra Singh and the ceurt, and wi theut such SUJ2l1:1cms far 

directions the claim for indemnity could be refused. Tco 

)c:T,:OSO of the SUl'lmons for directions is to give tho 1st 

dofo:'ldant a chanco to objoct that thoro was no caso fur 

jYl'lc'U1.i ty or that tho notico waS ioproperly issuod. 

",[hat occurred in the magistrC1te's court is net altogcth2l' 

clo c1r from the r2cord. If Qantas wero asking leavo to i:3,lUO 

Thil'd Party notico thn,t was not necossary. If tho all;;licat.ion 

',ras for directions then I think that there was oori t ire it. 

Ir fact s inco all the partios wero present it could wolJ. tn.v:; 

treated as a sunrlens for diroctiens which weuld c',vo 
of assistance to everyene including the ceurt. It is 

certainly desir;::. ble the. t the whole r::n ttor be deal t with 

tr)C:Jther so that it would be unnecessary for Qantas to 

irwtitut0 fresh proceodings. So the court oust be put in a 

D.-,·:i.<;:Lon to determine not only the issues between the JJ1-:-.intiif 

a:l(lcLc tv/a defendants, but also between the defondant, 

tiel;: ',,:elves. The first defendant oust know tho oxtend S.ll:i 

c:rcuds of Qantas' claim against hiD and Qantas must kIeO" if 

t::,;~ __ 'u-st defonda..l1t intends to dofond its claifJ, and if so on 

'rhe oagistrato seeDs to have decided r,lerely to discisll 

tile application on tho grounds that it was not ne ce.ss2.ry. 

He h"s based his ruling on Order VIII rule 4 of the E:.1{;ist:c"t':c, '; 

Celllrt Rules saying: 

"Order VIII rule 4 is clear. vihen a person 
is not a party, then Defendant may oako 
hiD a party if he neods indemnity. But 
the person sought by the Second Defendant 
to be oade a party is Fir st Dofondant ~Iho 

is alre.'1dy a party. The pleadings aro clear. 
The issues are cloar. Second Defendant's 
defenco is clear." 
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The position nay bo so so far as the plaintiff is 

concerned, but the issues between the tl~o defonclants aru net 

SO c18ar , or at 18ast it is not c18ar whether thG first 

;lo:f(]'l.cbnt has any reply to the socond dofcndant' s cIa in for 
Little time would bo 1CE!; and the plaintiff ':lculd 

be pre judiced if tho third party notice is sorvcd cn the 

firflt defendant and tho first dofendant is Given tine to file) 

reply if ne cessary. 

The magistrate has clearly considored that Order \tIll 

Ij. of the Nagistrate's Courts Rules is a coopletc ""c:,swor 
is no need to refer to the) SupreLw Court Rl).lcio. 

III rule) 8 of the rhgis trato' s Courts Rules llrovidos 

,There the Rules do not cover the ]:Erticular circU2':oTh,:"co 

Ceurt should be guided by the relevant provision in th(J 
Court Rules. I am by no means as confident as tho 

"';:'i',= trat8 seoms to be that Order VIII rulo 4 of tho gl'Listrc,te I 3 

O::!u:'ts Rules covers the particular circumstances of tr,is CillO::!. 

RIJ-",: 8 covers the position whero indemnity or contribution 

is clainod from SOElOone who is not already a party to the) suit 

not be served with a third party notice, need not bo 

fully a.ware that a claim for inder:mity is being nac10 

hin, need not be nade aware of the basis for that 

and need not be given an opportunity of waking a \vrittcn 

To say the least the position is far fron satisfactc.ry 

1;)1.d it is natural that Qantas would ;!ant to play safa aue, 

serve a third ]:Erty notice on the fll' st defendant and wouJ.d 

want to ask the court for directiens. I consider that this is 

the cl'rrect line to take, that Order VIII rule 4 is feu" too 

to be of any assistance in the circunstances and tr"e 

court should have been guided by the Suprene Court Ru1os. 

" .. s I have said I do not consider that it is necessar;;.

';e.ntas to seek leave of the Court to serve third pCl.rty 

notice en the first defendant, but in case I a.."1 wrong on 

leave will be given. So far as the need for 

.':."CT ct ions is concerned, in the event that the first d'of,~m~2.nt 
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wishos to challenge the second defendant IS clain for inde:mity, 

fir st defend·.nt should file and serve a reply within 

ton days of service of the third party notice. 

I think the fairest order I can mako as to cos ts is 

thoy should be costs in the cause. 

sgd (G 0 1 Dyke) 
Judge 


