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. IN THE SUPREME COURT OF FIJI 80@148
Civil Jurisdiction
ACTTION NO. 341 OF 1980
Betweens:
PACIFIC LINES LIMITED PLAINTIFF
- ATYl -
PORTS AUTHORITY OF FIJI DEFENDANT

Mre. H.M. Patel for the Plaintiff.
"Miss A. Prasad for the Defendant.

JUDGMENT

the plaintiff's claim against the defendant
is for the sum of $1,560.28 alleged loss suffered by
~the plaintiff as a result of the defendant's failure to
work the vessel "IUIL CAKAUY" at Lautoka on the 8th
March, 1980,

. The plaintiff states its agent pai the
‘defendant the sum of $1,424,80 for labour and equipment
reguired to unload the.vessel on the understanding that
the vessel would be worked on the 8th March, 1980.

The defendant in its Defence does nd deny
receiving the said sum of $1,424.80 on the understanding
-the vessel would be worked on the 8th day of March, 1680,
It alleges it assembled labour and equipment in order
~to commence work on the vessel at 2200 hours on the 8th
March., The vessel had been expected to arrive at 1800
hours that day but it did nct arrive according to the
defendant until -1.45 a.m. on Sunday the 9th March,
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The defendant further states in its Defence
‘that in accordance with its agreement with the Union
“representing its employees and in accordance with normal
' practice, both known to the plaintiff, it had to pay its
 emp1oyees the sum of $1,424.80 out of funds deposited with
it by the plaintiff although the employees did not work the
'uship because 1t failed to arrive in time,

: It is not in dispute that the defendant did
‘unload the vessel on Monday the 10thMarch, 1980 but no
unloading was dorne on Sunday the 9th March,

The difference between the $1,560.28 claimed
andthe .said sum of §$1,424.80 paid to the defendant
-_répresents moneys paid by the plaintiff to its agent for
- providing clerical officers ani to another firm for trailer
 hife. The services were paid for but not utilised
because the defendant did not unload the vessel on the
'8th or 9th March. No evidence was led by the plaintiff
_on these items possibly because Mr. Patel, counsel for
the plaintiff, appreciated that thedefendant in any event
could not be held liable for that loss which arose due to
the vessel not arriving wnen expected.

- Neither counsel referred to or commented on the
“Ports Authority of Fiji (Tariff) Regulations 1975.

The proper basis for thne plaintiff's claim in my
3]viéw should have been to seek recovery of the sum claimed
on the ground that the defendant was not entitled to charge
fthe plaintiff for stevedoring charges alleged to have been
“incurred on the 8th March, 1980 being the sum of $956.80
for labour supplied and $468 for hire of equipment making
‘the total of $1,424.80,claimed or alternatively refund
3 part of that sum as being in excess of the sum the
defendant could lawfully charge.

G The fegulations I have referred toc cover the
~charges the defendant can lawfully make for its services.

The plaintiff, however, framed its claim on

f;what appzars to be a claim for damages for breach of
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ontract. One agreed term of such contract was that work
n the vessel was to commence at 2200 hours on the 8th

S

arch, 1980 some four hours after the vessel was expected

o arrive at Lautoka. To this claim the defendant contended
ofk could not commence at 2200 hours because the vessel

ad not then arrived, The defendant had however by that
timé assembled the labour and equipment requested by the
piaintiff's agent and since the vessel did not arrive until
after midnight that night it was not possible to work the
vessel on the 8th March.

On the pleadings the blaim for what is really
sbecial'damages for breach is met by the Defence that
ﬁhacontract was frustrated by the failure of the vessel

tb arrive on the 8th March, 1980 the date the defendant
contracted to start unloading. If the 'Tui Cakau' is owned
by the plaintiff as to which I have no information it was
Qpen to the defendant to contend that the failure of the
"Qessel to arrive prevented the defendant from fully.
‘performing its part and that it had rescinded the contract
‘énd that it was entitled to payment for work actually

done at the rates provided in the Regulations.

) Properly pleaded also the basis could alsc have
?been laid for the contention that the foundation for the
“contract was the unloading of the 'Tui Cakau' on its

~arrival and that the defendant on its arrival on the 9th
March should have commenced unloading it and that as a result
af the defendant's delay in not starting work on the vessel
;Until the 10th March the defendant incurred loss or was
‘improperly charged the sum of $1,424.80 which sum the
 p1aintiff'seeks to recover,

The defendant did have labour and egquipmert

‘ready and available to start work on the vessel at 2200 hours
on 8th March. The defendant, between 10 past and 25 past

L _ , , §Q§&éﬁ°“
midnight that evening paid off the labour. Being a v
night the labour were to be paid at overtime rates of

1% times their hourly rate., That is for 12 hours for an

8 hour shift. They were on this occasion paid 12 hours

" wages for doing no work for 2 hours., The defendant's case

N
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is that under its agreement with the Union representing
its employees its employees were on that occasion entitled
to 12 hours pay whether they worked or not and that the
end of a shift on a Saturday night (except in special
circumstances) was midnight. Their shift started at 2200
hours and ended at midnight when they were paid.

According to the defendant the dock labour were entitled
to 12 hours wages. o :

The evidence discloses that the 'Tul Cakau!
hove in sight arocund Vuda Peoint at 11.30 p.m. and she
commenced berthing at 25 minutes past midnight while the
labour were still being paid. | '

The defendant pzid off the labour on the night
in question because the vessel had not arrived before
midnight and the defendant contends the agreemert between
it and the Union precluded the labour starting a shift
after midnight on Saturday. |

- ‘The agreement between the Union and tle
 defendant was not produced. Miss Prasad belatedly
sought to tender it when re-examining Mr. Choy, the
defendant's Lautoka wharf manager. Mr. Patel objected
to the agreement being tendered because his client was
not concerned with the agreement. His obJection was
upheld because the document should have been tendered
when Mr. Choy was examined, ' |

Production of the agreement would have
a351sted the Court because there was a conflict of evidence
on the issue whether dock labour would work a ship
carrying general cargo after midnight on a Saturday.

Carpenters Shipping Suva were the plaintiff's
agents and by Order No., 014 dated the 8th March, 1980
addressed to the defendant they furnished a list of
labour required at 2200 hours that day and also equipment
required for that time to unload the 'Tui Cakau'.
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The defendant in its account lists the labour
and équipment it supplied that night. More labour was
. supplied than ordered and that was also the case with
" the equipment. In addition theplaintiff had requested
.services of a 20 ton forklift for 12 minutes. The
defendant charged for 3 hours "worked" at overtime rates.
Coungel did not refer to these details which I will refer

to later.

Mr. Choy stated that on the 8th March, 1980

. at 1500 hours he ascertained from the watchtower in Suva
"that the 'Tui Caksu' would be delayed and he informed the
‘plaintiff's agents that if the vessel arrived before mid-
‘night they would work the ship but not if it arrived after
midnight. It is significant that Mr. Choy did not state

that he advised the plaintiff's agenis that the labour would -
not in any event work after midnight.

Mr. Josefa Turewa an assistant supervisor of
/. Shipping at 11.30 p.m. on the 8th March contacted the
Secretary of the Dockworkers Union and obtained his
confirmation that his Union labour would work the
'Tui Cakau'! when it arrived. Mr. Turewa said he informed
Mr. Choy of the Union's agreement but Mr. Choy said he
never spoke to Turewa on the matter that night.
‘Mr. Turewa gave details of his conversation with Mr. Choy.,.
He said he had informed Mr. Choy the Union would work the
ship but Mr. Choy said it was after midnight and there was
an agreement between the defendant and the Union,

Mr., Timoci Waivure the local secretary of the
Union confirmed Mr, Turewa's story. He says he went to
the wharf a little after midnight to let the defendant
kKnow the Union would work the ship only to find the

defendant in the process of paying off the labour.
He says he saw Mr. Choy and spoke to him. Vr. Choy

on the other hand stated he did nd see Mr. Waivure
thet night. |

Mr., Waivure said the labour were casual
labour and that the defendant would also have to agree
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_ The labour were rostered that night for an 8 hour
shift to commence at 2200 hours. Clause 7 of the Union
agreement was referred to on a number of occasions. That
‘clause provides tnat:no shift should start between 1 a.m. and
6 a.m. It is clear from what Mr. Choy stated that he
interprets the starting of work on the ship as the start of
~the shift., In fact the shift started at 2200 hours on the
‘8th and the men were on standby for 8 hours., They could |

have started work after midnight without being in breach
0f the agreement unless there was anything else in the

cagreement which qualified clause 7.

As to the alleged agreement that an 8 hour shift
fbn'SatuFday night ended at midnight noiwithstanding it may
 have started only 2 hours previocusly, since the agreement
was not produced there is no acceptable evidence before
 me that it contained a provision to that efiect.

Mr. Waivure in answer to a qhestion from the Court stated
 he_did not know why the men were pald off ai midnight. He
-said they were rostered to start work at 2300 hours and
if the ship had been there they would have worked until

-7 a.m. next morning,

Mr. Inia Sukagoroe works supervisor placed the

order for labour and equipment on the 8th March. He confirmed
that thé Union had ajreed to work the vessel when it arrived
‘arnd that it was not worked when it arrived after midnight.
J,He testified he had to place a second order and money was

- paid a second time and ship was worked the day after she
1_arrived.

The facts I find established are as follows ¢

: On the 7ih March, 1980 the plaintiff's agent
"Carpenters Shipping Company paid the defendant a deposit of
- $3,955 on behalf of the plaintiff in respect of stevedoring
“charges for unloading the 'Tui Cakau' which was expected to
carrive at Lautoka at 1800 hours on the 8th March, 1980,

- Cn that day the plaintiff's agent placed an order for labour

: and other personnel, listed in Order No.0O14 of that date, to
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ommence wOork at 2200 hours, The corder also listed eguipment,
fOfkllLlu, 3 ton required for 10 p.m. and a "PAF108 x 20T
fiich I assume 15 a forklift of 20 ton capacity) for "12 MIN®
.:ch 1 assumz means '12 minutes',

When the order was placed it was mutually

'derstood by the partics that the vessel would arrive on the
 h.March and the work of unloading would start at 2200 hours
st day.

The defendant azreed tc provide labour and equipment
unload the vessel and pursuant to that agreement it had
bour and equipment available at 2200 hours.

- Prior to accepting the deposit and the order for
btour and equipment the defendant did not inform the
;laintiff's agent that the '"Tui Cakau' would not be unloaded
:n ihe night of 8/9 Farch if itarrived after midnight but did
o .inform one of the agent's employees a short while before
:idnight on the night in gquestion, Wor did the defendant
dvise the plaintiff or its agents that the vessel if it did
rrive before midnight that the vessel would only be worked
ntil midnight ard that the defendant's charges would be based
n-an & hour shift at time and a half as it was a Saturday.
e vessel was not worked on the 8th March as it did not
rriVe until just @fter midnight on the night in question,

t was not worked on Sunday the 9th Marche

The defendant's Lautoka wharf manager, Mr. Choy, at
1500 nours on lhe &th March was informed by the watchtower

uva that the 'Tui Cakau' would not arrive in Lautoka until after
midnight, Mr. Choy could have cancelled the labour at 1500

hours that day but did not do so.

I do not bvelieve Mr. Choy when he says the reason
for not cancelling the labour was because Mr. Inia Sukagoro
assured him the vessel would arrive before midnight. I accept
that he did check with the watchtower Suva and had official
notice the vessel would not arrive beforsmidnight, He did

not convey that information to treplaintiff's agents.
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I accept Mr. Josefa Turewa's evidence that on the .

ening of the 8th March he spoke to Mr. Choy on the telephone
was informed by Mr. Choy thatif the vessel arrived before
dnight the vessel would be worked but noit vtherwise, On

¢ evidence before me this conversation must have been some
Lﬁe before 10.30p.m. on the 8th March when it must have
éntapparent to Josefa Turewa and Inia SukKagoro that the
essél was delayed and they accordingly then sought to obtain
é]Union's confirmation, which they received, that the labour
_uid_sﬁart unloading the vessel as soon as it arrived,

| I am satisfied also and find as a fact that the

con's approval to the men unloading the vessel when it

_rived was conveyed to ¥Mr. Choy that night Just after mldnlght
an,;before the vessel had berthed,

_ Mr. Choy terminated the hiring of labour and equipment
. midnight and the labour were paid off between 15 and 30

{ﬁtes past midnight when vessel was actually in port,

‘started berthing at 25 minutes past midnight as from

ch time the defendant charged docking fees. The_veséel

a not arrive at 1.45 p.m. as pleaded by the defendant,  '
arrlval means arrival in poft it may have arrived before
.dnlght but all I am certain about is that the first llne

cm ‘ship to shore was at 0025 hOUFo on tre Sunday.

s 1 also finc as a fact’ that the sum of $1424, 80 was
t paid to the defendant's employees‘that night as pleaded
yfthe defendant. Nor was it true, as Mn Choy testified; that
hat sum was "amount we paid dockworkers and for equipment",
he Court stated at the time that there should be documentary
vidence avallable on this issue which Fr, Choy then preduced,
t_was then disclosed that the defendant dctually paid the |
ockworkers $405.07. The defendant did not pay out $468

or hire of equipment - it was its hire”charges for

PAF stevedoring'. Mr. Choy stated defendant paid some

umlde people far Lquzpmont hire but produced no evxdence

by sugh payment '

By invoice No. 1772 dated 20th March, 1980 the
afendant charged the plaintifi's agent $6,631.35 for
tevedcrlng chargzes in relation to the unloading of the
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.J'Tui Cakau', C0f this sum the first two items in the
. invoice namely, labour and eguipment, total the sum of
'$1,42a.80 purporting to be the defendant's stevedoring
“charges for the 8th March, 1980,

If the parties respectiive solicitors had
- properly briefed the evidence the Statement of Claim
Cand Defence would have been in different form,

g The plaintiff alleged the sum of $1,424.80 was
f,paid for labour and equipment and clause 2 of the Statement
_of Claim is so worded as to convey this sum was paid on the
gth March. The defendant did not deny this. The documentary
- evidence discloses this particular sum was never paid on

the 8th March or at any time but that a deposit of $3,855

- was paid on the Tth March to the defendant. |

- _ The defendant also pleaded it had to pay the sum
;fof $1,424.80 to its employees. This was not factual,

. The plaintiff's agent was debited (inter alia) with
~alleged charges for labour and eqguipment on 8th March
* totall1n $1,424.80, '

N -Inia Sukaqord was permittedto state without
~challenge that he hed to place a second order for labour
f_énd equipment and money was paid a second time. The
‘plaintiff produced the invoice and other papers which
_;indicates there was no second payment on behalf of the

© plaintiff. If what Inia stated was correct it could have
:;been held that the second order and paymenit was on aééoﬂht
~0f a second contract to unload the vessel on the 10th March

_ 1980 the first contract having been frustrated or rescinded by
. the defendant, | | |

S If the plaintiff's case is that there was a

. breach of contract, and they were entitled to special
damages I would have to . dismiss the claim. The contract
 was to unload the 'Tuil Cakau' and this work the defendant
;fperformed albeit belatedly, Strict compliance with the
 Vterms of the agreement were not possible because the vessel
~did not arrive on the 8th March., The defendant raised
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_ne:defence of frustration but pleaded also that it had
o pay its employees $1424.80 out of the moneys deposited
ith it by the plaintiff,

The real issue between the parties 1s whether

he plaintiff was liable in all the circumstances to pay
or stevedoring charges and for eqguipment for the alleged
irst shifty on 8th March, 1980 when no work was performed
y the defendant., There is no evidence that the plaintiff
.sﬁffered any loss by the delay in unloading the vessel '
.whlch could have been completed a day earlier 1f work had
tarted after midnight on the Saturday, other than having
:to pay out a total of ﬁ?bé@ 28 due to late arrival of the
vessel.

NO OJJGCthHS wcre taken by either party to the
-state of the pleadings and the real issue between the partles,
as I have earlier stated is whether the defendant could
_1awfully charge for stevedoring on the Sth March. I propose
to consider this issue. . S

Tne plaintiff through its agents ordered 1abour
;and equlpment for 2200 hours on &th March amt this was -
supplied by the defendant. Labour were on standby whether
for 8 hours or 2 hours does not really matter as the
~defendant discharged them after 2 hours. '

E ‘Vhatever the agreement is between the defendant

and the Union representing its employees that is of no
“éoncern'to the plaintiff, The charges far cargshandllng are
”statutory c¢harges and are covered by item 25 of the
'Regulatlons where there l1s provision for a rate per hour,
fItem 25 also provides that overtime hours are to be 1'
‘converted into ordinary hours. No where in the Regulations
tare there any provisions that charges on a Saturday night
shall be a minimum of 12 ordinary hours irrespective of the
*.hours worked by dockworkers,

: 1f the defendant when the contract was entered
f into had specified that the plaintiff must pay for 12

. hours whether worked or not that would be another matter,
It did not do so.

L
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3 In respect of hire of equipment item 16(3)(ii)
:ﬁrovides that a charge shall be made whether equipment is
“used or not. There is not in item 16 any provision that
“overtime is to be converted to ordinary hours. There is a
“higher overtime charge. "Overtime"in that context is time
ifoutside normal working hours which are later specified,
"It is to be noted that the defendant not only charged the
. overtime rate but treated the equipment like labour and
” converted the two hours into three and charged accordingly
“at the overtime rate, This is clearly an overcharge and I
~will refer to this later,

_ The defendant terminated the contract by paying

. off the labour two hours after the time rostered,
“According to item 25 of the Regulations they could have
_charged at the rates provided for 3 hours only. They have
5¢harged for 12 hours and also for night meal amd transport
-allowance which they apparently have to pay their employees.
':The Regulations do not appear to cover such charges. I
:WOuld expect the rates to cover such expenditure by the
fdefendant.

o I consider that the plaintiff should pay for the

- labour and equipment which they ordered at the statutory
~rates but only for the time they were on standby namely 2 over=-
time hours or 3 ordinary hours. The defendant elected to
‘terminate their services at midnight and cannot charge for
‘more than 3 hours notwithstanding their alleged agreement

‘with the Union.

. I note also that the defendant provided more labour
' and equipment than was ordered. The plaintiffi's agents
-ordered :- ' o

1 Supervisor

3 Overseers

4 Riggers
10 Labourers

2 Sorters

2 Drivers

22
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" The defendant provided 25 men including 1 logger,

1 timekeeper and 1 recruiter which were not ordered by
.f-tha plaintiff. I was not informed why they should have

_ been providéd. The plaintiff's agent also ordered 7 3 tonne

forklifts, 8 were provided and charged for, No 6 torne

‘forklift was ordered but one was provided and charged for,

The 'PAF x 20T' was ordered for 12 minutes. One 20 tonne

forklift was charged for for 3 hours here,

. In respect of this 20 ton forklift Regulations
provide for half rates if equipment is used for less than
30 minutes, buw full rate if not used at all.

. In the circumstances, however, equipment would
" have.been held available fo
consider it equitable that plaintiff pay fa 2 hours at

2 hours 'overtime' and I

the ‘'overtime' charge provided in the Regulatioms

| Doin;; the best I can on the evidence before me,
. the defendant was entitled to charge $457.25 made up as
~follows : . g

1 Supervisor  $4.55 3 hrs. $13. 65

3 Overseers 3.40 9 hrs. 30, 60
4  Riggers 3,00 12 hrs,. 36. 00
10 Labourers  2.70 30 hrs. 81, 00

2 Sorters - 2,00 6 nhrs, 18, 00

2 Drivers 3.00 6 hrs., 18. 00

$197.25

7.3 tonnes forklift overtime rate

14 hrs at 10 = | 140, 00

1 20 tonne (only 25 tornne specified) |

2 hours at 60 = 120, 00
| 260. 00
Add cost labour 197. 25

$457. 25
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But for the fact that there is statutory provision for
‘charges héd the contract been frustrated only the
defendant's actual out of pocket might have been payable,
The difference between the two figures, however, is only
a little over 50 and could approximate each other if the
defendant did in fact pay out money for hire of equipment.

in my view the defendant could legally have
charged the plaintiff through its agent the sum of $457.25.
It purpocrted to chargzge or debit the agents with the sum
of $1424.80 or $967.55 in excess of that sum which must
ve refunded to the plaintiff since there is no dispute
that this sum was paid by the plaintiff to the defendant.

There will be'judgment for the plaintiff for
the sum of $967.55 and costs.

"‘. . . . Illg\ ['41\'.'\-\,.,‘.\; {.
(R.G. KERMODE)
JUDGE

A7) FEBRUARY, 1981.



