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IN THE SUPKEME COURT OF FIJI
ClVll Jurisdiction '
égTION NO. 732 OF 1680

IN THE MATTER of RAZA SHIPPING .
COMEPANY LiMITED

AND

IN 1 HE MATTWR of the Companies
Ordinance Cap. 216.

Mr. n.wW. Mitchell {or the Petitioconers

Mr. V. Parmanandam for the Companyes

DECISIO N

Mr Parmanandam as a preliminary point has
the affidavit verifying the petition

3has been sworn by Mr. witchell and not by the Petitioner . .
fas required by Hule 29 of the Companies {Winding Up)

‘Rules 1929. Wr. Parmanandamn has referred to paragraph

5.of the petition as an example © of a fact Wthh couid not

‘pe within Mr. Mitchell's knowledges

:raised the lissue thal

n re African

: Mr. Parmanandam quoted the case of 1
Farms Ltd. (1906) 1 Ch. 640 and argues that in uhe lnstmt

case the fildaVlt ig not acceptable.

nalnbu”y Laws of England hth Edltlon paragraph

1022 states that an aLilddvlt verlfylnp petition "may in &
proper case be made by the'petitioner'se501101tor Or,agent

©if he Knows the facts". The African rarms Ltd. ©ase is

guoted as an authorlty for such statement.
. The peultlon in tnxsactlon is founded on non-

The
compliance with a notice under section 168 of the Companles

" 0rdinance.
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The petitioner is resident in New cealand ard

1t is clear that he can have had no flrst hand knowledge of
the service of such notice and non-compliance with the
pTOVlSlon and terms of such notice. Mr., Mitchell's evidence
on . such facts is of more ev;dentlal value than that of the

petltloner.

As regards the evidence as to ths ex1stence of
thaailejed debt Mr. Mitchell's affidavit indicates he has
vaulred Kknowledge of the facts Irom a perusal of the
petitioner's papers and documents.

N Warrington J. in the African Farms Ltd. case
at p.b642 stated as follows 3

"I have looked into the practice, ard have
ascertained that there have been mnany cases,
some of which are unreported, in which an
affidavit oither than that of the petitioner

has been accepted., 1 have alsc spoken
respecting the matter to Buckley J., to whom

the company business has been assigned.

He has pointed out to me, and I in turn now
desire to point out, that r, 29 does not

-state what is to be the result of non-compliance
with its provisions, The rule does not say

that the petition is in that case to fail.

The rule is merely directory as to the kind of
affidavit to be accepted as evidence. That.
leaves 1t open to the Court, in & proper case,
to accept an affidavit which in an ordinary _ .
case coming before the Court would be accepted
as suificient evidence.'?

The most important facts stated in the petition
re those relating to the statutory notice requiring the
{¢bmpany to-pay the alleged debt, service on the company
‘and failure by the company to pay that debt within three
weeks after service of such notice,

On these facts the evidence of Mr. Mitchell is
;oi more value than that of the petltloner.

I accept the affidavit as a sufficiert compliance
'Wlth rule 29G.

1 would also point out that strict complience with
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rule 29 which requires the affidavit verifying petition
to be sworn and filed within four days after the petitin
is filed presents practical difficulties even in these
days of jet travel 1f{ an overseas petitioner is required
to personally swear the affidavit. In 1929 when the rules
were made it would have been even more difficult if not

impossible,.

Rule 29 also provides‘that the affidavit
is prima facie evidence of the statemernts in tle petition

and 1t is open to the company to refute the statements.
In the instant case the defendant has filed an affidavit
in opposition to the petition arxt the factd will now
have to be established by evidence. '

I overrule the preliminary objection,

(R.G. KERMODE) -
JUDGE

SUVA,

A1 PEBRUARY, 1981, | | '
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