1M THE SUPREME COURT OF PIJI (WA TERN’DIVISION)
AT LAy TOX A
Civil Jurisdiction

fiction No. 153 of 1977

Between
SAKIVNA & OR3. Plaintiffs
- and -
NADI BAY BEACH CORFORATION LIMITHD Defendant
Messrs. Sahu Fhan & Sghu Khan Solicitors for the Plaintiffs
Messrs. Munro, Leys & Co. Solicitors for the Defendant

JUDGMENT

One Gul Mohammed and the third plaintiff bought a lease for
twenty—one years of a plot of agricultural lend owned by a Mrs. Baxter
with effect 18t January, 1956. Gul Mohammed died on 16th December, 1 '5
and the first two plaintiffs are executors and trustees of his estate.

The lease was due to terminate as from ist January, 1977. In
1970 ¥rs. Baxter sold the land to the defendant which hed notice of the
said lease. '

Clause 7 of the lease provided as follows =~

The tenant shall have a first option of =
réenewal of the tenancy or a new lease of the 'said land
for a further term of ten years commencing on the
expiration of the term hereby granted upon such terms
conditions and stipulations as may be then agreed
between the landlord and the tenant provided that the
land be let for agricultural purpcses.”

In their pleadings the plaintiffs stated that lrs. Baxter had
verbally agreed to grant a renewal of the tenancy for a further period
of ten years. This was denied by the defendant, and the plaintiffs
called no evidence on the point. There were no particulars of any such
agreement, or terms agreed, and clearly this claim by the plaintiffs
cannot be accepted.

The plaintiffs were informed bty the defendmts in 1976 that no
renewal of the lease would be offered to them, as the land was wanted for
their owm non-agricultural purposes, but nevertheless the plaintiffs,

either through their solicitors or by their conduct made it plain that
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fnay w15ked to enLorce theﬁr rlght to 'a renewal of the tenancy in

 téccor lance V;Lh fhente ' f clause 7 of the lease.

'lhe pla ntszs_have also_argued in this court that clause 6 gav

”théﬁ an

n"J,ve the plalnflffs ouch a right? What in fact
hy tha words ”fl”s optlon", ‘and why the words

Supposing the

ard demand nevertheless a renewal
ten years. And the defendant has
to doubt this, that the land is
not agriculiural.
ihe défendant argues in addition that clause 7 is vomd for
-3uﬁcertalnty 81nce it provides for "terms and conditions to be agreed”
ﬂd tha lca s as ‘B whole affords no means or standard by which those terms
 _éﬁd_cond1t1ons can be determined in the absence of agreement.

i Kings Motor (Oxford)itd. v. Lax /19657 3AER 665, amd Attorney-
General v. Barker Brog. Ltd. /19767 2NZIR 495 are suthorities for this

1

propogiftion. The plaintiffs have not dealt with this aspect at all.

On the congtruction of clause 7 therefore the plaintiffs' claim to
be entitled to a renewal of the lease for a further ten year-fails.

But this was agriculiural land and the plaintiffs have farmed i%
since 1956 and section 13(1) of the Agricultural Lerdlerd and Tenant 4 %
fborelnq"*ﬂr referred to as ALTO) provides '

" Subject Yo the provisions of this Act relating to

the termination of a contract of tenancy, a tenant holding

n contract of tenancy crested before or extended pursuant

to fthe provisions of this Act in force before the commence-
ment of the Agricultural Landlord and Tensnt (Amendment)

Act, 1976, shall be entitled to be granted a single extension
{or a further extension, as the case may be) of his

contract of tenancy for a period of twenty vears, unless -

(a) during the term of such contract the tenant
has failed to cultivate the land in a manner
cconsistent with the practice in good
huabandry; or

{b) the contract of tenancy was created befora
the commencement of the Act and has at the
commencenent of the Agricultural Landlord

and Tenant {Amendment) Act, 1375 mn

An

unexpired torm of more than thirty years:




' (3) ‘

n Provided that, notwithstanding the {}ﬁé}é{ﬁg
previsions of secticon 14, a premium equivalent to

one year's rent shall be payable in full in advance

on the first day of the first year and of the

eleventh year of such extension.”

The plaintiffts clain that they are therefore entitled %o an
extension of bthelr lease for a furtier %wenty vears. The Ordinsnce's
long title states that it is "to provide for the relations between
landlords and tenants of agriecultural holdings and for matters connected
therewith," and was clearly intended to give farmers a measure of security
on the land they famed. It was enacted in 1966 and according 1o section
3(1) applied to all agricultural land in Fiji except certain lands such
as - holdings of less than 2% acres, tenancies held by embers of a
registered cooperative @ clety where the soclely is the landlord, all
native land within a native reserve and in paragraph {c) Magricultural
holdings which are, or become, zoned for an sgricultural purposes under
the provisionsg of the Town FPlanning Ordinance and which are, or becons,
situated within the boundaries of any city, fown or township.!

Fow the land the plaintiffs have been faming was without question
sgricultural Iand and until 1973 was without question cutside the
boundaries of any city, town or township. UNo evidence was produced that
it was zoned for non-agriculfural purposes.

Cne other provision of the Ordinance which is significant is
section 57{g) which in 1966 provided that the then Governor in Council
might make regulations -

"exeuwpting any agricultural land or contracts
tenancy of such land or classes of such land or
contracts, with or without conditiens, from agll
or any of the provisions of this Ordinance.”

In 1970, at the time of Piji's Independence "Governor in Council®
was amended to 'Minister" which must mean the Mipister for the time being
responaible for lands. The Agricultural Landlord and Tenant Ordinance was
one of nine Ordinances considered so important that they were glven a
gpecially entrenched position in the 1966 Constitubion and by Section 66
of the Independence Constitution so that they can now only be amended by
a majority of 757 in both Houses of Parliament and only if supported by
the votes of six of the eight specially elscted members of the Ssnate
appointed under 45(1) of the Constitution. S0 it can be seen that the
provisions of the Ordinance are not lightly to be tampered with, and *hig
ig of some significang considering the history of this case.

By Legal Notice 10 of 1973 the then Minister for Urban

Development, Housing and Social Welfare purporfed to alter the boundaries
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Of Nadl Town hlp under.the Local Government Act, 1972, so as, inter alia,

”bgect of thlg acﬁlon. The land in question was not

-f}and yeonleTWho flshed tc sattle there and thus would yield high Township

Q_r&tea. Thls Tthe ba31s for & further argument by the plaintiff

.quegthHlng':he‘valldlty of the order alterlng ‘the boundary
Bﬁtgflf;t I will deal with other arguments raised by the plaintiffs.
hat Legal Notice 10 of 1973 was valld, ‘and on the basis of

:On the baols
ecflon 3 of the Agricultural Landlord and Tenant Ordinmce

tke Oflglﬂaﬁ_
‘ ' =oted, tben there would be no question but that the land would
- the boundarleu of Nadi Town. However by Ordinance 21 of 1967

ion 3(1)'was significantly amerded, dele ting paragraph (c) and all

eference to agrlcultura] land within the boundaries of any cl*y, town, -r

foﬁnshln, and without replacing this with any other provision.

R T don't know whether it was thought that the Governor in Council's

f'ﬁdwefs to make regulations under Section 57(g) were sufficient for %thig

NT  ~purpOSe ghould this be necessary, but if that were so one might well ask
.why thé special provision was originally included in section 3(1). Does

- not the deletion of ssction 3(1)(0) raise a presumption that such larnds

‘were no longer intended 10 be excluded from the cperation of the Ordinance?
If the powers to make regulations under section 57(g) were intended to be
used 20 as to exclude such lands one would have expected to have this
'spelt out rather more carefully and secfion 57(g) would have heen amended
accordingly. In fact if this were the thinking behind the deletion of
gegtion 3(?)(0) of the Ordinamnce, why nect delete all the exceptions in
section 3(1) and leave it to the Governor in Council teo provide for their

lusion in regulatlonﬂ? Iooked at in this light the deletion of

saction 3(1) c) sgsumes greater significance.

However that may be, in 1967 the Agricultural Landlord and

Tenant (Exemption) Regulations (which I ahall henceforth call the

Exemption Regulationa) were enacted under section 57(g) and
regulation 4 provided

"he provisions of sections &, 7 and 13 of the o

Ordinance shall not apply to any agricultural
land -

a) gituated within the boundaries of any c1tj,
town or township;

b) situated cutside such boundaries which the
Director of Lands may, by notice publiszhed
in the Gazette, declare to be land required
for non-agricultural purposes;
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ne) situated within any ares outside the city of
Suva and the town of Lautoka delineated on

Plan No. FPP41 and FPlan No. PP42 held by the
Director of Lands;

d) approved by the Subdivision of Land Board for
aubdivisgion for residential, industrial or
commercial purposes.” '

The Regulations purporied fc be made by the Governor's Deputy in
Counecil and were published under the hand of the then Secretary of the
Council of Ministers.

The plaintiff{ argues that these Regulations are ultra vires on
twoe grounds.

In the first place they purport to be made by the Governor's
Deputy in Council and not the CGovernor in Council. Who was the Governor's
Deputy in Council?

There was no such post defined in the Interpretation and General
Olauses Urdinance, 1967. The only mention of a deputy to the Governor's
Deputy was in the definition of "Governor" in,section.Z(l) which states -

"Governor means the Governor and Commander-in~Chiaf
of Fiji and includes the offilcer for the time being
administering the Government of Fiji, and, to the
extent fo which the deputy for the Governor is
authorized to act, that deputy.®

The 1966 Constitution of ¥iji, however, provided for a Deputy
to the Governor to be appointed by the Governor "to perform on his behalf
such of the functicns of the ¢ffice of Governer as may be spescified in
that instrument", so it is clear *that a Deputy to the Governor only filled
the shoes of the Governor to the extent that the Govérncr authorised him
to act on his behalf, but within that authorisation the Deputy was for
most intents and purposes the same as the Governor. Thers has been n¢
challenge to the proper appointment of the Deputy, or the extent of his
authorisation and it must be presumed that he was properly author®sed by
the Governor to make rules and regulations as Governor or Governor-in-
Council under laws enacted by the then lLegislative Assembly.

Counsel for the Plaintiff has relied on sectiocn 30(3) of the
Interpretation Ordinance (11 of 1967) as authority for his argument that
the Governor or Governor-in-Council hadé no power to delegate any power 1o
make rules or reguiations. However section 30 relates to the Governor
or Governor-in-Couneil's power to delegate to "Ministers or persons
holding public office or any other office". The Governor does not delegate
to his Deputy or authorize his Deputy under tie Interpretation Ordinance.
He does so under the 1966 Constitution which contains no restriction
rTelating to the power to make rules or regulations. So that argument by

plaintif{'s counsel fails.
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The second ground argued by the plaintiff's counsel has considerably
more merit. This argument is that the Txemption Reguletions are ultra vires the
power to make regulations under secti0n,57(g) and there are two legs %o this
argunent. The first leg is that section 57(g) does not and never was intended

to give the Governer in Council (now the Minister) power tc exempt land within

city, town or towmship boundsries. This exempition was originally given in
gection 3{1}{c) and when that provision was deleted by the then Legislative

Council it could only be restored by Parliament. It was argued that the wording

of section 57(g) read in the context of the whole Ordinmce mskes i+t clear that
the power to exempt certfain lands or contracts was not a sweeping powsr, but one

to be used sparingly with regard fo specific pleces of land or classes of lmd.

Theres is conziderable force to this argument. If it were otherwise the whole
purpose of the Ordinance so carefully entrenched bythe Constitution could be
defeated without Parliament being consulted. To take an extrems example the
Minister could meke regulations exempting all lands in Fiji from the provisions

of the Ordinmce.

I'm sure the Minister would not do such a fhing, but that is not the point.
The point is that there should be no quesution of any such possibility cccurring
unless Pariiément in clear precise language authorised such an eventuality.

There muat be limits to the powers of the Minister and a court must
construe ssction 57(g) very sirictly to ensure that the Minister's power %o
by-pass Parliament and exempt lands f{rom the provisions of the Ordinsnce are kept
to the minimum necessary, or the minimum expressly authorised by Parlisment.

One resiriction on the powers of the Ninister that must arise from -

careful reading of section 57{g) is that the  lands and classes of lands referred
to must be lands and classes of lands actually identifiable at the time of making
the regulaticn not lands or classes of lands that might be added or included

e

within that class at a subsequent date. And this leads to the second leg of

counsel's argument which goes under the principle "delegatus non potest delegare".
Unless expressliy autherised in clesr langusge in the Ordinance the Minister's
powers may not be delegated to anyone else. The Minister .may not for instance
delegate to anyone else his powers o make regulations. And in the context of
this Ordinance the Hinister may not delegate to anyone else his power to exempt
lends from the provisions of the Ordinance. But what does regulation 4 of the

al
Exemption Regulations purvort to do? It purports in paragraph a) to exenpt any
agricultural land within the beundaries of any city, town or township. It

doesn't specify thal it is referring to such lands within such boundsries as

2t the daie of the Hepulations, and prasunably is meant to cover lands which may
in the future be included within the boundaries of eny city, town or %fownship.

But ancther Minigter has the power to alter the boundaries of cities, towns wnd
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“townships so the effect is that this other Minidster without being so authorised
by the ALTC can exempt land from the operation of the Ordinance simply by
ineluding it within the houndaries of a city, town or tovmship.

Paragravh b} of the Exemption Regulations in effect purports to give the
Directer of Lands power in the futurs to exempt lands from the operation of the
Ordinance by publishing a notice in the Gazette declaring that the land is
required for non agricultural purposes.

Paragraph c) in effact purports to give the Sub-bivision of Land Board
power to exempt land from the operation of the Ordinance by approving such land
for subdivisicn for residential, industrisl or commercial purposes.

There may be very good reasons for all these provisions, but surely there
can be no guesticon that they are all contrary to the purpose and spirit of the
Ordinance. That is that except for the limited powers of exempting lands given
to the Minister, Parliament itself must decide what lands are to be exempted
from the provisions of the Ordinsnce and fo what extent they are to be so
exempt, and the full effect of the entrenchment provisions in the Constitution
mist be insisted upon before such lands can be exempted.

Geraghty v. Poster /19177 W.2.L.R. 554 and F. B. Jackson & Co, Lid. v.
Cellector of Cuutoms 17939 N.4.L.R. 582 are coses very much on all fours with

the present case in considering whether regulation 4 of the Bxemption Regulst ions
are ulira vires, and for the reasonas I have given above 1 find that it is so
ultra vires. It is specifically ultra vireslin gc fer as it purports to exempt
land within city, town and township boundaries, which is what I am asked o
decide in this case. Fros what I have said it follows that I considér it torlly
tltra vires, though it is not necessary for me to decide this in the present case.
Having decided that the regulation exempting agricultural land situcted
within eity, town and township boundaries is ultra vires, it follows that the
land occupied by the plaintiff remains agricultural land subject to the provisions
of ALTO and under section 13 of that Ordinance the plaintiff is entitled to a
statutory renewal of his lease for o further twenty years.
Plaintiff's counsel alsc argued that Legal Notice No. 10 of 1973 issued
by the Linister for Urban Develovment, Housing and Social Welfare was ultra
vires the powers conferred or the Minister by section 5(1) of the Local Gover nment
Act, 1972 to "make such order with regard to the definition or alteratigp of"
the boundaries of Hadi lown. The argument was that Iegal Notice No. 10 of 1973
did not alter or redefine the boundaries, but ftock an srea of land cutside the
existing boundories, and not contiguous with them and in effect declarsed that

land to be part of Nadi Town, ignoring the intervening land which remsined and

remains outside the Town boundary. I think there is some merit in this asrgument,

L

e 10 of 1973 goes someway beyond merely adjusting or aliering the existing
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remalpg 1381dc'or outsmde thé boundarles of N&dl Town it remains agricultural

land uubJect to ALTO mlth all that that enta¢ls, or at least the plaintiff's
1and so remalns., It must be rated as aurlcdltural land, for instance, not as
lan& fcr devalcpuent (which I presume is why Wadi Town Council wanted it within

1t~"boundar1es)

: . in01deuua?ly I should mention that considering the potential importance
.of tne 15 e to-une Government of Tiji, I asked the Deputy Registrar to invite

the fitorney-Gencral‘s chambers to make%ubm1881ons to the Court as an amicus

Abéordlngly I give judgment for the plaintiffe in accordance with Brayer (b)

in the uiatement of Claim and declare that the plaintiffs are entitled to 2

[4

statutory rerewal of his lense under the provisicns of section 13 of the
Agrlcultural Londlord and Tenant Ordinarnce.

: * fThe plaintiffs put in a prayer for damages, but there was no evidence
jﬁéﬁifying such an award.

‘The plaintiffs are to have their costs to be ftaxed if not agreed.

LAUTOQIA , (sgd.) G. 0. L. Dyke
13th May, 1981 - Judge




