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IN THE SUPREME COURT OF FIJI
Civil Jurisdiction
ACTICN NO. 325 OF 14880

000133

Between:

JAGDISH CHAND s/c Kasi Ram PLAINTIFE
- and -
BURNS PHILP (S.5.) CO. LTD. DEFENDANT

Mr. Anil Singh for the Plaintiff,
Mr, Jaswant Singh for the Defendant.

J UDGMENT

The plaintiff's claim against the defendant
company is for damages arising out of his arrest on the
19th October, 1979, for alleged shoplifting by a security
guard employed by the defendant company.

The plaintiff's story is that on the day in
gquestion, which was a busy day Just before the Dewall
Festival holiday, he went to the defendant's store in
suva and having purchased some goods, for which he paid,
he received a cash register record of his purchases and
left the store.

When he got ocutside the store a security guard

from the department store grabbed him by the hand and started
pulling him saying he was arresting him because he had not |
paid for some goods. The guard said he would hand him over
to the police. The plaintiff said he pleaded with the guard
to check the items he had purchased ard also to check with
the cashier, The guard would neotdo so and rang the police
from the company's bulk store where the guard had taken him,
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Three police officers arrived to whom the

ﬁhe_guard_would not check the items he had purchased.

The police took the plalntlff outsmde the store to
a'landrover into which he says the guard, after grabblng him
by_the neck, pushed him,

= At the police station he told the police thnat
efore they charged him they should check the things he

héﬁ purchased. They agreed to do so and they took the
éfticles out of the bag. One officer checked the prices
Oﬁ the cash régistér record and the other checked the items
against what the plaintiff called a "receipt ticket". This
wés the cash register tape record showing the number of
ifems purchased cost and other information which he'
3tendered (Exhibit A). | o

_ The plaintiff said that the result of the check
was all right" which I assume means the check tallied.
Lafer in cross examination he said police found items in
bag correct and he denied there were 3 packets of crackers
short in the bag. The police, he says, castigated the
ecurity guard for not imving checked the purchases and the
guard is alleged to have admiﬁted his mistake,

_ After about an hour at the police station he was
?eleasedq He has not since been charged by the police, :
EHé”denies having stolen anything from the company and now -
1@&&5 damages for wrongful arrest and detention.

s . The security guard who arrésted the plaintiff,
JGeorge Fiu, had a different version to relate., He says

hat his attention was drawn to tlre plaintiff by his
Susplcious actions in the company's supermarket. The shop
as very busy that day. He saw the plaintiff pick up 3

fi?e crackers from a table in the store and later put them
in his hip pocket. He saw the plaintiff go to the checkout
:dpnter after going back again to the table ardpicking up
_éme more crackers, He saw him pay for the items he was
Cérrying but not for the fire crackers he had in his pocket,
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;fﬁe foliowed the plaintiff outside and tapped him on the
“shoulder and told him he had not paid for the 3 fire
ff¢rackérs in his pocket. The plaintiff is then alleged to
_:have apologised saying he had forgotten to pay. George Fiu
said he told the plaintiff to accompany him back to the
jfoffice and he came voluntarily. He says he was not holding
Tfthe plaintiff. He says that when he first approached the
';plaintiff he had asked him to take the fire crackers cut of
‘his pocket. The plaintiff did so and handed them to him.

He took the plaintiff to the company's despatch

~ room which is a large room where they stcod by some cartons,

. One ViJjay Narayan, a company employee, who was
' going past at the time, was asked by the guard to call

the chief security officer, Isireli Ratuyawa, who later
:;arrived. He said Isireli spoke to the plaintiff who again
“said he was sorry, that he could pay and that he should be

- let go. Isireli did not agree and told the plaintiff he was
~handing him over to the police. Isireli then rang for the

'fpolice who later arrived.

R George Fiu said he had, before Isireli arrived
 and spoke to the plaintiff asked the plaintiff his name and
Jhe was told his name was Jadish Ram son of Ram Singh and
f  that he was a labourer. When the police arrived George Fiu
- reported the matter to them and told them he had arrested
. the plaintiff for shoplifting. He accompaniedthe plaintiff
'1fto the police station. He denied pushlng the plalntlff Or
futouchznv him at all on that cccasion,

At the police station he says the police checked
_che items in the plaintiff's parcel and found there were
'  more items recorded on the tape than were in the bag. A

~ police inspector then asked the guard whether they should
';charge the plaintiff or release him. He says he had shown
; the crackers to the police. He was advised by the pollce
:they would have to release the plaintiff because of
“insufficient evidence. He then returned to the store where
;he returned the 3 crackes to stock,
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After returning to the shop from the police sfation

L.

-he met Vijay Narayan again who spoke to him and then took him
‘to the despatch area where he was shown 3 fire crackers

;ﬁegr a stack of cartons. George Fiu picked them up and later
‘handed them to Isireli. He said the value of the crackers
:was 15 cents each and the value of the missing items at the
‘police station was 45 cents. He said Bxhibit 'A' was
produced at the police station. He did not check the list
‘himself but the police did, -

- ) He said under cross examination that the
:plaintiff had possession of the parcel of his purchases at
all times. The guard said he did not take the parcel away
~Iromhim because he knew the plaintiff had paid for the
;items_in the bag as he had seen him pay for them.

He alsc stated under cross exanination that when

;the pollce checked the bag there were no fire crackers in lt.

: Vlgay Narayan who B8 employed by the defendant
:company testified that on the day in question he saw the
plaintiff with the guard George Fiu who asked him to call
chief security officer Isireli. When he was called by the
Tguard he had looked back and had seen the plaintiff take some
‘fire crackers from a bag he was holding and drop them near
'some cartons. He did not mention the matter to the guard at -
: thetime because he thought the guard had seen the incident,
ﬁ Later that day after the guard returned from the police
_fstatlon he was informed the plaintiff had been released and
he asked the guard if ke had picked up the fire crackers the
“plaintiff had dropped on the floor, He took the guard to the
“spot where the guard picked up 3 fire crackers, Mr, Narayan
" said that fire crackers do not lie loose on the despatch |
area floor,

- Mr. Isireli Ratuyawa, the head security officer
; emp1oyed by the defendant, confirmed that Mr. Narayan passed
fqn_a me ssage to him. He went to the despatch room where
~he saw the security guard and the plaintiff, The guard
freported the incident to him and Isireli then spoke to the




J42
5.

0060143

léihtiff who admitted stealing some fire crackers
and.pleaded to be released. He decided the police should

e informed. He said he asked the plaintiff his name and

as told it was Jadish Ram s/o Ram Singh. The plaintiff

150:said he was married with three children. He said

hét George Fiu later brought him 3 fire crackers which he

nad kept locked up since that day and which he identified as
fhé 3 fire crackers the guard had sought to tender in evidence.
He made notes of the incident in his note book immediately.

after the incident.

: I find as a fact that the security guard George_
Flu.employed by the defendant arrested the plaintiff on the
ﬁ9th October, 1979, outside its premises in Suva allegedly
fqr'stealing % fire crackers from the company's premises

Section 24(1) of the Criminal Procedure Code

provides as follows :

. "Any private person may arrest any persan
who in his view commits a cognizable offence,
or whom he reasonably suspects of having

committed a felony provided a felony has been
committed.®

The burden of proof is carried by the defendant
company to establish that its servant, the security guard
George Fiu, was empowered by section 24(1) of the Criminal
Erbbedure Code to arrest the plaintiff. Larceny is a
cognizable offence and a felony and if the defendant
éstablishes that the plaintiff in the view of its guard

stole the 3 fire crackersg or whom the guard reasonably
suSpected of having stolen them, his arrest was legal in
Which event the plaintiff has no claim against the defendant,

George Fiu the security guard who arrested the
«plalnt;ff was the only witness to testify to seeing the
Plalntlff steal 3 fire crackers. It has not been an easy
task to discover what did take place that day due to the
conflict of evidence.

Having given careful consideration to the evidence

I am of the view that George Fiu was legally entitled to
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_arrest the plaintiff. I cons;der he told the truth on the
 baSic facts. He was an impressive wltness but there were
 times when he appeared confused about events that had
*occurred that day. He did not tell the truth abcout talking to
,isireli outside the Court while under cross-examination but
 hé was obviously taken by surprise and made to feel guilty.
-:He was clearly ndt a practised liar. I do not consider
tthatlle vitiates his testimony which was otherw1se
 stra1ghtforward and conVanlng. '

S - There is no suggestion of any animosity towards
]the plaintiff whom it is obvious he did not know at the
“time nor do I consider. that George Fiu made a mistake on
fthat occasion,

= 1 believe him when he said he asked the plalntiff
_'hls name and that the plaintiff gave him the false name of
fJagdish Ram son of Ram Singh. This is the name he recorded
fin his note book which counsel for the plaintiff asked him
jto produce and on the contents of which counsel had crdss-
féxamined him closely. Counsel for the defendant tendered
_the book which was admitted into evidence without objection.
:I pléce 1ittle reliance on what George Fiu has written in
“his note book except to note that he has not made a full
‘record but his brief report is a condensation of his sworn
evidence and contains no material entries which contradicts
his evidence, I do however accept that the note book appears
'!to_have.been regularly kept and that there appears to be no-
,reason why he should record a false name in his note book
‘unless it was the name he was given by the plaintiff. The
ifalse name in hls book is consistent with his ev1dence on
-oath.

Isireli also testified that Jagdish Ram son of

 Ram Singh was the name the plaintiff gave him. Isireli also
:kept a note book in which he said he made a note of admiséions
 made by the plaintiff, = This witness stated the plaintiff
,admitted stealing the crackers and asked to be released. He
-was asked by counsel for the plaintiff to produce.his note
:book which he produced but counsel after perusing the entries
;did not cross-examine him on any entries in it.
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I have, however, not made use of Isireli's evidence,

I was not at all impressed by his prefacing his remarks that

hé was a 'part time minister', Except for being cross-
examlned about talking to George Fiu outside the Crown Law
Office his evidence in chief was not challenged. In
‘answer to questions by me he at first said George Fiu when
he saw him with the plaintiff had nothing in his hand and
éhoWed him nothing but when asked about fire crackers said
he thought George Fiu had shown him some, He left me with
an impression that it would be safer to ignore his evidence
although I would not go so far as to say he was untruthful.

I belleve George Fiu when he says the check of
-the plalntlff's parcel at the police station disclosed that
the tape receipt disclosed more items had been purchased by
'the plaintiff than were found in the paper bag o parcel.

L This brings me to the important. ev;dence of Vijay
'Napayan and the check of the plaintiff's purchasesat the police

_ Vijay Narayan's evidence was brief but given in a
.étraight forward convincing manner and I believe him. The
important part of his evidence is that he saw the plaintiff
‘in the despatch room take out some fire crackers from a bag
and drop them by the cartons near him. He was not shaken in
_¢ross-examination. | | |

_ The plaintiff relies on the tape cash receipt
Exhibit ‘'A', ‘He said the police checked his purchases and
- they were checked against the receipt which he produced.

I accept it as a record of his purchases that day but in my
‘view it is of more assistance to the defendant than the
~plaintiff.

_ Against each item except one is an inked check

' mark. The person who made the check mark was not called

“but it is the plaintiff's case that items were checked and
~receipt was produced to verify the check., His counsel referred
lépecifically to the check mﬁrgwngposite the record of purchase
Of 3 items for 45 cents. This ig\a .confusing aspect. If

thls item was the 3 crackers at 15 cents each there were
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"3 crackers in the bag although George Fiu says there were
“none when the police checked. An entry of itwo items,
“however, of total cost of 20 cents is not so0 marked indicating

.~ on the face of it that the tape indicated that more articles
had been purchased than were found in the bag. This evidence
o Supports George Fiu's evidence that the receipt showed more
“purchases than were in the bag and contradicts the plaintiff's
~evidence that "everything was all rightt, '

_ If the purchases in the bag when checked had

- corresponded with the record of such purchases on the

" receipt this would not have helped the plaintiff at all.

:_ George Fiu saw him pay for those purchases with a $20 note
- and was guite naturélly not interested in the parcel. I
" accept that George Fiu had 3 fire crackers withhim at the
‘police station, If the check did not tally a doubt could
be created, N |

_ In his evidence the plaintiff disclosed that on at

least 3 occasions he had wanted the items in his bag checked,.
“He said he "pleaded" with George Fiu to check the items.

His first complaint to the police when they arrived at the
company's store was that "these people have arrested me and

._will not check the things®, At the police station he told
the pdlice "before you charge me search my things%,

s The police did check and contrary to what the

- plaintiff now says in Court ‘everything' was not all right.

- The check disclosed he had paid for more goods than were in

~ his bag. That is what the tape ticket indicates. A puzzling
feature is that the entry showing 3 items purchased for

45 cents has a check mark opposite. George Fiu says there
were no <rackers in the bag. The plaintiff said nothing

‘at all about crackers in his evidence in chief. Had the
-policeman who is believed to have made the check marks

. been called that mystery may have been solved,

I am not surprised that the police decided to
release the plaintiff. I accept George Fiu's story of the
policeman's reaction when they found the plaintiff appeared
. to have paid for more goods than he was carrying in the bag.
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I do not accept the plaintiff's story that the police
castigated George Fiu for not checking everything and that

George Fiu admitted he had made a mistake and asked him to
initial or sign his note book. :

George Fiu appeared to me to be an intelligent
man. He may have been perplexed at the police station not
then being aware of the plaintiff's actions which Vijay
Narayan related.

I am satisfied that the defendant has discharged
its burden of establishing that its security guard was
legally entitled to arrest the plaintiff., 1 am satisfied
‘he saw.the plaintiff put some fire crackers in his pocket
and walk out of the shop without paying for them. While I
have in fhe main considered George Fiu's evidence and the
evidence of Vijay Narayan , I Would_add that I was not
impressed with the plaintiff. He carried no burden of
proof., I am quite satisfied that he deliberately
- exaggerated the situation znd was untruthful in his patent_f
~attempt to maximise his claim for damages. I believe he

 L_did give the guard a false name. I fourdhim quite
intelligent and his action in getting rid of the crackers
in the manner described by Mr. Narayan shows quick thinking
and raised doubts which led to his release, He should have
~been satisfied with that.,

The plaintiff's claim is dismissed with costs
to the defendant.

Pl Ax
(R.G. KERMODE)
ACTING CHIEF JUSTICE

SUVA,
s May, 1981,




