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- and -
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lL;,INl'lFF 

1he plaintiff by Uriginating Summons originally 

sou~ht five declarations. 

jiir. Patel foY' the plaintiff has now abandoned 

the plaintiff's claim for th, 4th declaration alleging the 

Minister has not approved revocation of the plaintiff'§ 

ccrr.pulsory supervision order in view of the facts stated in 

j':r. fU,samoto' s affidavit i'iled in opposi tion. 

The JIrst chree ceclarations sought are all 

concerned \Ii ththe interpretation of section 67( 1) of the 

ITi'.,ons i.ct. The lrlst declaration sought is one to the 

eifectLhii t the plain·U.ff is unlawfully detained at Her 

ha,jesty's l-rjson at Haboro Ihnimum Security Prison. I 

ciecline to make thcd_ cieclar&tion as my interpretation of 

sec cion 67( 1) of the Act ·viuuld not penTIi t the plaintiff beinG 

released at tlr: present time. 
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Section 67 of the Prisons Act provides as follows : 

"Effect of cancellation or revocation 

67.(1) Where any compulsory supervision order is 
revoked, the person named therein shall, 
after undergoing any other punishment to 
which he may be sentenced for any offence 
in consequence oi' which his order is revoked, 
undergo a further term of imprisonment equal 
to tl18l porLJon oL 1113 scn'lence which remained 
unexpired at the Lime of his release under 
such order. 

(2) When any compulsory supervision order is 
revoked, a magistrate shall, on production 
of a certificate of such revocation, issue 
a warrant for the apprehension of the person 
to whom such order was issued, and any 
magistrate before whom such person is brought 
shall issue a warrant for readmission of such 
person to prison. 

The Cluestion which arises in this instant case is 

the meaning of the following words in subsection (1) 

"Shall. ••••••• undergo a further term of 
imprisonment equal to that portion of his 
sentence which remained unexpired at the 
time of his release under such order." 

hr. Grimmett for the Crown has submitted a 

written submission. It appears that within the Crown Law 

Office there is a divergence of opinion as to what section 

67( 1) means and how it is to be applied by the prison 

officials. 

In interpreting section 67 it must be borne in 

mind that the section is intended to spell out the "Effect 

of cancellation or revocation" of a compulsory supervision 

order and under subsection (2) directs what action is to be 
taken when an order is revoked. 

Under subsection (1) of section 65 

be made at any time on the directions of the 

an order may 

rilinister who can 

direct that a prisoner be released on a compulsory supervision 

order for such period as he thinks fit. Under subsection (2) 

the Controller shall, in the case of a prisoner who has been 

sentenced to imprisonment on not less than two prior occasions 
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and is servinG 3 or more years imprisonment, ani may in 
the case of any other prisoner sentenced to 3 or more 

years imprisonment, on his release make an order for a 
period not exceeding one year. It is provided, however, 

that the Controller cannot release a prisoner on such an 

order before the prisoner is due for release with remission 

(emphasis is min e) without the approval of the tUni st,er. 

He cannot rn ake such an order where the prisoner has already 

been discharged from prison without such an order. 

If the effect of an order is appreciated, the 

effect of revocation of such order is easier to understand. 

There is in section 65 no mention that the effect 

of an order is to terminate or cancel the balance of the 

sentence imposed on the prisoner which he had to serve at 

the time he VJaS released. It does however procure his 

physical release from prison. Under subsection (1) it 

can operate as the release of the prisoner before he has 

. served his sentence. Under subsection (2), however, except 
wi th the approval of ·the ~Unister it. cannot operate to 

shorten the sentence. An order cannot be made, except 
with the authority of the Minister, before the prisoner is 

due for release with remission. The maximum period of 

supervision provided is one year which is the maximum 

remission a three year term prisoner can earn. 

Section 65, which is in Part XIV oi' the Act 

clearly recognises Part XIII of the Act providing for 

remission of sentences. 

Section 67 is also in Part XIV of the Act. 

Subsection (2) of the section provides that a Nagistrate, 

on production of a ccrtificate of revocation, is to issue 

a war rant of arrest for the person to whom the order was 

issued for that person to be brought before him. On being 

brought before him the Hagistrate is obligated to issue a 

warrant for the re-admissj.on of such person to prison. 

The use of the word "re-admission", which I have 

underlined for emphasis, makes it abundanti y clear that the 
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prisoner released on an order goes back to or is re-admitted 

to the prison as a result of cancellation of the order for 

his release to continue servin:'.': the sentence for \'lhich he 

was admitted to jail. 

Where I consider some confusion may have arisen 

in trw first place is failure to appreciate that revocation 

of an order under section 66 is permissive and not mandatory. 

There is a reason for this. 

Where the order is made on tre release of a 

prisoner, who is due for release with remission, there is 

no further sentence to be served by him. Subsection (2) 

of section 66 provides for a penalty of up to 3 months for 

contravention of the terms of an order. 

The Controller would not see], to exercise his 

powers of revoking any order in any case except where a 

prisoner is released on an order at a time when he had 

not served his sentence \'Iith remission. Regulation 143 

requires the Controller to discharge a prisoner "on the 

day he has completed his sentence less remission I earned I, 

While the Controller can before that prj.soner is discharged 

maJ,e -an order, he cannot by revoldng the order also revoke 

his discharge". The order nevertheless continues in force 

until it expires and a discharged prisoner must still comply 

with the order or suffer further punishment under section 

66(2). 

The mechanics of the Controller maJdng an order 

without the authority of the l'iiinister would be to make the 

order on the day the prisoner is dUe for release with 

remissi on and then to comply with H.egulation 143 and 

discharge him. 

lihere a prj.soner is released on an order before 

his sentence with remission is completed, if the Controller 

revokes the order and so certifies, subsection (2) of 

section 67 operates to ensure that the prisoner released 

on the order is re-admi tted to prison to serve the balance 

of his sentence. 



Subsection (1), which would in my view have been 

better understood had it been subsection (2), where it 

logically belongs, states the position after the person 

is returned to prison. 

The interpretation of the first part of subsection 

(1) presents no problem. The person concerned shall first 

uncier,p Llny punif',ilment inflictod on him Lor an offence as 

a consequence 01' which his order is revoked and then has to 

"under?;o a further term of imDrisonment egual to that portion 

of his sentence which remained unexnired at the time oi' his 

releLlse uncleI' such order". 

The words which I underlined have given rise to a 

diverGence of legal opinion as to what they mean. 

The importunt words JcI' consideration are "sentence 

which remai.ned unexpired at the ti me of his release under 

such ordcr!l. let the time of his release the prisoner who 

has already served his sentence with remission is entitled 

to be cl.ischur(c,ed. 'l'hel'e is no unexpired sentence which he 

has to serve. Vilwn he is released beJore his sentence has 

been served, however, he goes back to prison to underGO a 

i'urther term equal to his unexpired sentence after he has 

first undergone any other punishment he may have been 

sentenced to. 

vlhen the person is re-admi tted to prison the prison 

authorities are still bound by the provisions of the Act and 

the regulations made thereunder. There is nothing in 

section 6'7 which relieves them oi' that obligation. 

let the time of his admission to prison to serve 

hjs sentence the prison author.i ties were obliged to comply 

with SUbsection (3) oJ section 63 and credit the prisoner 

with the full amcunt of the remission which he could earn. 

Section 6'7 maj,es no mention oj' any .forfei ture of thiG cred! t. 

or Qny mention of remission. 

Subsection (1) of section 63 prcvides that a 

prisoner by satisfactory industry and good conduct can 

become eli~ible to a remission of one third of his total 
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sentence of imprisonment. It is a statutory right which 

ne h2,s and unless the statute provides for forfeiture 

of that right it is a rieht all prisoners retain. 

Subsection (3) of section 63 provides that to 

:;ive e1:'fect to subsection (1), the person on admission 

i3 to be credited vii th the full amount of remission he could 

earn and it also provides },n some detail for forfeiture of 

[I such portions of such remi ssi.on as a puni shmeDt for 

idleness, lack of industry or any offence against prison 

discipline" • 

Section 63 is in Part XIII of the Act dealing 

with remissi,on 0 f sentences. Apart from the specific 

provia ion therein fer forfei ture of portions of remission 

for prison offences there is no other provision in the 

Act relating to forfeiture of remission. If remission 

could be iorfc,i ted in any other way "eclion 63 would be a 

logical ]Jlace to find the jlrovision. 

~hen any prisoner is released before he is 

normally due foY' release he will have been credited 

with the Lull one 'third of hi,; total sentence of 

imprisonment as remission on his admission. Assumins 

he has not ,forfeited any remission that credit, unless 

there is provision to the contrary in the Act, is 

available and remain~available to him if he has to return 

to prison to complete his sentence. 

The prison authorities whether on the advice of 

the Crcwn Law Off.ice or on 'thek' own .initiative have been 

ignoring the jJI'ovision for remission where a compulsory 

su~ervi5ion or~er is revoked and a person is re-admitted 

to prison. They apparently release such prisoner only 

after he has served the full balance 0 f his sentence. 

'l'hey view sectien 67( 1) as providing for the mandatory 

serving of the total sentence of imprisonment imposed on 

a prisoner. The result is that 

full term V/,i thout any remission. 

foc this j,s apparently the words 

the prisoner serves the 

Their justification 

of subsection (1) which 
provide that a revocation of an order the person named 
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therein "shall ••••••• undergo a further tErm of 

imprisonment equal to that portion of his sentence which 

" remained unexpired at the time of his release under such 

order." 

imother su[~gested interpretation is that the 

unexpired portion oi' the sentence at the time of his 

release is the total sentence imposed less remission 

credited and less time served. 

Sxamples as to the practical effect of applying 

these two interpretutions are us follows : 

A prisoner sentenced to serve 3 years impriscnment 

is c,edited with 1 year remission on his admission. He 

serves 18 months and has 6 rnontlls to serve (assuming no 

i'orfej"ture of remission). lie i"s then released on an 

oreer which is In-ter revoked. 

The i"'rj"son uuthoriU"es \-lOuld have this prisoner 

serve a further 18 lTIonths - the unoxpired portion of his 

sentenco oC j yoars of which he held served only 18 months. 

The second interprro"caUol1 would result in the prisoner 

havine; to serve only 6 months. The 6 months is arrived at 

as follows. The prisoner has 2 years to serve after 

admission if he earns full remission. He served 18 months 

and has 6 months to serve when he is released on a 

compulsory supervision order. The seoond interpretation 

however vlronp;ly assumes that (Ircmis~;;ion credited" is 

!tremi~:;sion earned II. 

I consider that the words "unexpired at the 

time the order is made" is the balan::: e of the full sentence 

whichtlle prisoner still had to serve when he was released 

on the order. In the example s given above, tha t would be 

18 months. The intention of the legislature is that the 

prisoner must be rc,turned to lJr':Lson to serve the ba12nce of 

his s(~nterlce i.l: his order l' <­. u revoked.. 

'Illlere I oonsi.der the prison authorities have 

erred, J10\Iover, :is in ignoring section 63. They have 

incorrectly assumed that UlC9 mandatory words of soction 
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67(1) overrides section 63. 0003M; 

'l'here is nothing in section 67 which justifies 

non-recognition by the prison authorities of the prisoners 

statutory right to earn one-third revision of his sentence 

for good behaviour. 

If it had been intended that that right 

be Lorfc.L·Lecl wIlen an order .Ls rl3voked t.he section would 

have so provided, If the rcsults of a forfeiture is to be 

considered as a punishment, the proper place to so provide 

is in section 66(2)(b) where a punishment of 3 months 

imprisonment can be imposed 1'or contravention 01' the terms 

of an order. 

Section 67 creates no offence and does not 

impose any additional punishment. The imprisonment therein 

referred to is no fresh imposition of imprisonment but 

is Lhe unserved part of trw prisoner's sentence which he was 

servin:', at the t.ime 01' his release on the order, On 

revocation of the order he must serve a further term of 

imprisonment equal to but not additional to trE balance of 

his sentence. Section 67 does not state that the person 

must serve the whole balance without remission or indicate 

in any way that section 63 is to be ignored. 

j,dmittedly the section could have been clearer. 

One of !'ir. Grimmett's arguments indicate that he fully 

appreciated that section 63 should not be ignored but 

acceptance of the second suc;gested interpretation would 

result .in the prison authori tie s not being authorised to 

forfeit remission by way of punishment for a prisoner who 

is re-admitted to prison, There would be no incentive 

i'or that prisoner to behave himself and prison discipline 

could SUffer • 

If the unexpired portion of the sentence which 

remained when a prisoner was released took into account the 

full credit for remiSSion, section 63, could have no i'urther 

application in a case where a prisoner is re-admitted to 

prison. The prisoner would have received remission 
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which he had not in fact earned. In the example given 

earlier the prisoner would only serve 6 months notwithstanding 

that he had not earned any remission and there was 18 months 

of his official sentence still to serve. 

At the time the prjsoner was released he still 

had to serve the balance of the term imposed on him by a 

Court. lie had at that time not earned any remi ssi on but he 

had been gi vcm full credit of remission which he could lose if 

he did not behave himself in prison. The credit did not 

and (Dulct not operate to reduce the sentence the prisoner had 

to serve unt.il he earned it. It Vias a statutory device to 

give ei'fect to the remission which a prisoner could earn 

under subsccU.on (1) of section 63. When the prisoner served 

two tnirds or his sentence without any forfeitures the credit 

then operated to reduce his total sentence by one-third and 

tile prisoner was entitled to be di[5charged. Until that credit 

operdi;ecl the unexpired portion or b:Ls ,;cntence was the portion 

of his total sentence not actually served by him. That credit 

was not in Iny view destroyed or reduced in any way by the 

provisions of section 67. Nor does 

from a prisoner returned to prison to 

the section take away 

serve the rest of his 

sentence his right to esrn full remission of his sentence by 

good behaviour. 

Hone of the declarations framed by the plaintiff 

have been proiJerly framed to cover tho si tuati on as I see it. 

It does no,; ap pear that 'the plaintiff had legal advice when 

he prepared his summons. He has however endeavoured to frame 

declarations which call 1'0(, the in·terpretation ani application 

of section 67(1). 

i,ccord:Lngly, I gcant him Uw fD llowing two 

declacations. 

1. declare that Uw Vlords "undergo a further term 

of imprisonment equal to that portion of his sentence which 

remained unexpired at the time of his release under such 

order" in subsection (1) of section 67 of the Prisons 

t.ct meanci chat ·the person named in such order on revocation 

of such oraer shall on re-a&nission to prison serve the 
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balance of the sentence imposed on him by a Court which he 

still had to serve at the time he was released on such 

order. 

I further declare that the said subsection (1) 

of section 67 does not in any way affect the statutory right 

a prisoner has under subsection (1) of section 63 to earn 

remission on his total sentonceof imprisonment and that 

in caloulat;ing the date for the discharge of a prisoner 

returned to prison on revocation of a compulsory supervision 

order crEdit must be given to such prisoner for remission 

earned by him. \Ihen he has served his sentenc e and is 

due for release with remissi on he must then be discharged. 

The plaintiff succeeds in his application. 

I do not attempt to determine the earliest date he is due 

1'or I'eleacoe. '~'h;.,t is Lor the Controller to decide. 

On 1'11'. Grimmett I s calculati ons the earliest date, if there 

are no forfeitures of remissi.on, could be the 27th January, 

19B2. 

The plaintiff is enti tIed to costs and I 

accordingly order that the de1'endant pay costs to be taxed 

if not agreed. 

( 
, n 

ci.. Ue KEW/JODE) 

J U D G E 

s U V A. 


