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This is n husband's petition for divorce on the around of his wife's , 

wilful and persistent refusal to consummate the marriage. 

He is an India.n motor mechanic, 24 years of age, who -went to New 

Zealand on a year's "emplo'iment" visa on 17th Aurrust, 1980. He married 

a Samoan woman at \'Tellin((ton on 15th AU((11'Jt, 1980 hro days before his 

visa expirod. 

Immediately after tho rnnrriae;e he asked the Immi[Tration Department 

for permission to stny in Hew Zealand but it ;faa refused. Next day, 16th 

Aurrust, he 1;cnt to Auckland and left f.uckland on 17th AUGust, 1980 for 

~ij i. 

He says he did not mn.rr:,.r sim1!ly to remain in Ne",· (;ealand but that 

beine; in love they married just before he hed to leave. I do not believe 

his evielence thnt the mexri.!l((C Has based on 10':e. Had they been so much 

in love I would hn.ve exnectea her to be anxious to be ,ri th her lover and 

to be ready anel 1"illinr; to come to Fij i. 

It is anparent th!lt thoy never intended tho respondent to come to 

Fiji. G'hey did not she,ro the S!lme bed even on their \fedding day at 

,{ellin((ton nor the followin(( day at ~~uckland I'rior to his departure. There 

~ras no attempt at oven a briof honey moon. In mcT view they never intended 

to behave as lovers. 

',-Iben the petitioner loft F"", 7,enlP~nd his bride did not follow him 

but requested the immir;ration authorities to TO-admit him. Her failure 

did not resull.t in her h!lsteninr; to join him in Fiji or in the dispatch 

of emotional letters. Her reaction was not that of a loving bride whose 

ner..rly ",cd husb nnd has been "-takon from her!!. In stead she l<Trote a practical 

letter, Exhibit 2, to her husband stating that her approach to the 

immip:ration had failed and that she did not intend to pursue tbe matter 

with thorn. 
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I have no doubt that the real object of the marriage HaG to enhance 

}leti tioner' s chances of reMaining in }Ie" Zealand. 'l'here ;ras opportunity 

consummation on 15th nnd 16th August, 1980 but no renson is given for 

using t1,at opportunity. It is not suggested thnt the respondent ~rilfully 

refused to have intercourse on those dates. Therefore, even if this was Y\ 01-
of convenience, there is no evidence that the respondent ,-rilfully 

refused to have intercourse 1-rith the petitioner and the petition fails on 

basis. 

HOI·rever, thero is nothing in the petitioner's evidence nleads me to 

believe that cohabitation as m[l,n and wife 1'ras in -the minds of the parties. 

His demeanour was void of emotion. 

I have to apply the Im1, as I seo it, to the alternative aspect that 

thi s was a marriar:,e of convenience. 

Harriage creates contractual obligations Gome of >Thich acre implied and 

others are imposed by statute. If one party is in breach of the marital 

contract the othor can take steps to enforce the obligation or have the 

marriage dissolved. The obligations are not identical in all marriages and 

the law >Till no t imply an oblip:!ltion ,·rhich has never arisen and "hich was 

never contemplated. rprltl .. s if an extremely \,reo.1 thy 'Homan marries a poor man, 

she is unHkely to succeed "hore her ])OUtion alleges that he hns ha'oi wally 

failed to support her. 

The parties may nc,-rce not to have intercourse for the first t1'TO or 

three years of th.eir marriage. In such a case neither can be guilty of a 

"ilful and perSistent refusal to consummate durinr: that period - Horton v 

Horton 1947 2AER 871 al/iJlI2 D. Once the reaSon for not h,wing intercourse has 

ceased then the parties can insist on normal co-habitation. In the instant 

case I find tho.t the parties had accepted that this marriage 11;::1,5 arranged to 

assist the petitioner to stay in riow Zealand. 'rhey knc;r on 15th August, 1980 

,when they married that he "auld probal'ly leave No,·, Zealand in 48 hours and 

may not return; they accepted that i(',,~oUld not reside in New Zealand they 

would not cohabit because the respondent ;TOuld not come to Fiji. By remaining 

in relf Zealand the respondent is not "nfully arrei persistently remaining 

a;my from the petitioner but is behavinF( as they had agreed and cannot on 

that basis be regarded as the guilty party. 

In Horton v Horton supra, the House of Lords held that wilful refusal 

to consummate ;ra8 cODcluct "connotin(,; 11 settled and defini to decision arrived 

at ,dthout ;jU8t excuse, and in detcrmininl', whether there has been such a 

refusal, the judge should n<:r~ have regard to the whole history of the marriage". 

Nowadays divorce in common; the attitude of the legislature and of the 

Courts is more relaxed and. one should not obli"e llmrilling ])Orsons to continue 

in matrimony. Feverthcless ono cannot flout the divorce laws or act contrary 



i '0 .. " ,y" 
to ~ public policy. 

It must be contrary to public policy for ~~rties to marry for the sale 

purpose of enabling one party to adopt the nationality of the other in 

order to overcome the policy of immigration. Irnere the improj:0r object 

is not achieved they cannot ask the Divorce Court for a dicsolution by 

pretending that one party has failed in a marital duty which it was 

mutually agreed he or she need not j:0rform. 

The parties are not bound for over and in due course the j:0titioner 

may have h:ls d:lvorce but it '"ill then be o.n legitimate grounil.s created 

by statute. 

The j:0tition is dismissed. ,;(' ~ ~_~. 

I~--CT. T. ,rilliams) 

Judge 

LAUTOKA, 

~ J November, 1981 


