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The appellant >I11~ 'charged with three counts, namely causing death 

driv:i.ng contrary to section 269(1) of the Penal Code (nm, 

238); driving a motor vehicle whilst under the influence of drbk 

to Section 39(1) of the Traffic Act. The third count of dnngerou3 

is difficult to understand since the offeme is covered in count 1 , 

not ex~ressed as being an alternative oount. 

~'he appellant pleaded not guilty, and four prosecution ,7i tnesses "Jre 

A t that stage the appellant stnted that he Hil:!hed to plead GUilty, 

tilen did after the charges wore explained to him and he mnde q\)j.to 

adr.lissions sbowing that he understood the charges 2nd o.dr.li tte;) ""'"". 

thereupon convicted On the three counts, an:! !lfter hearinc the. Cl"cocl:',rt 

tigation the ma;:;istr!lte sentenced him to two years imprisomnsnt 0'1 C0c;::t 1, 

months imprisolll"ent On count 2 and three months imprisonment on '.""r,t ), 

He was also disqualified frou drivinc or llOldin::; a 

licence for five years on count 1 and one year o~ count 2. 

The ap,'eal ~/aS originally against conviotion an:! sentence, bu t ey.cc~ t uc 

3 the appeal was restricted in effect only to the sentence c f t'<·:') C "."8 

!rl.Qoru:.lent on count 1. As to count 3 since this. offence i~ covered "Y' c: c: 

or sonterce should ;;ave been passed on this count. CrO'.-!'1 ",,'cOLO 

thin point so to that extent the appeal succeeds ::md the convictio""nd 

on count 3 are set aside. 



(2) 

the appeal against the two years imprisonment on count 1 deforce 

has argued stronely that this is harsh md exces'~ive ,md OJt of %"o~ir" 

~AT,te,nces passed for similar offences in other cases" It is of cJurse 

to equate one case with another, one may have much llore reprlJl":c~Di ::,l.C 

others. I was referred to the case of R. v. Guilefoyle ;1')7:2.7 
~Il:ere Lawton, L. J. set out guiding principles Hi th reeard L, be 

kinds of circumstances giving rise to this offence. There are 

l~here for instance the dangerous driving r.:ay reBeL t fr>J:c 

But Lawton, L. J. made it clear that in the more 

~m,,,<,~ble type of dangerous driving, where for instance t;1ere is a rcc):lccG 

for the lives and safety of others a custodial sentence is called for. 

there is li ttle to be said in the appellant's fc.vour. He hc.d "au," 

was drunk. His condition was such that at the petrol st<ltion at 

pump attendant asked him if he was able to drive home. The ap~ella"t 

warned, if he was not already aware of his o;m condit i or" 

off from the petrol station in a dangerous manner. 

the scene of the accident, according to eye \/itness reports, he was 

at high speed, swerved right across onto the wrong side of the rO:'ld 

road for no reason and drove head on into a gar coming in the. 0~))o2i to 

It is sometimes said that God looks after fools ond drunks, ,md tin 

Vias certainly comparatively unharmed by the accident. But in the othQr 

driver, Dr. Arora, was badly injured and has needed an artificial 

Ilis Hife who was seven months pregnant ~rClS killed, lend the foetl18 

This tragedy was caused by the appe llantdriving ,",uch too fast ""d 
. . 

at a time when he should not have been behind the wheel at o.ll. 

appellant has been a driver for twenty years, and has been un 

e driver, Hithout any previous convictions. 'l'hat is in his favour, 

the other hand a driver of that experience should knoH the dancer of 

to drive in his condition at any time, let alone at nic;ht. The C')'u'ts 

take not,e of the fcct that there is a lot of druP_'<en ~r.d 

driving on the roads of Fiji, a fact l~hich is causinG Duch public 

p!'eS8n t case would cer tainly come i'li thin the ca tee-ory that I,i:1.11tor;, 

.. war'rant;ed a custodial sentence, (although the rna gi stra te has not recor:i9:i 

for the sentence it is clear that his view of the case brou~ht it 

category) and the only question is Hhether two years is appropriate 

Xcessive. The Penal Code prescribes a penalty of five years for u," offe,"ce 

238 so the penalty inflicted is well within the mabistrate's 
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Defence counsel has roferred me to cases where a fine has been imposed, 

are all cases where the dangerous driving has been reprehensible 

more errors of joogment. There have been cases where a similar 

has been passed, but counsel hun urgued that these >!ere exceptionally 

s, 

However this also is a bad case, and in the circumstances I cannot 

magistrate exereised his discretion in the matter of sentence 

If the sentence is heavy. it is stillwell wi thin his discretion 

reason to interfere with it. The appeal is therefore dismissed. 

1982 Judge 




