IF THE SUPREMT COURT OF FIJT (WBSTERY DIVISION) 000615
AT LAUTOKA
Civil Jurisdiction
petion Yo, 207 of 1980

ALT RAZA £/n Umaroa | Flaintiff
y - end - ’
?. L. NAUHRIA , Neferdars

~ Hr, ¥richna, Counsel for the Plaintiff
 Fr. ¥alyan, Counsel for the Defendant

JUDGWNERNT

mhis is & claim for Workmen's Compensatior. e orlv inme in

one of cuantum, .

The plaintiff who was employed by the defendants as a roirter e

about 12" above.ground when the ladder supportins him al}rnej and e

|‘ <, f
~ fell to the ground. Ee fractured his right knee cop and +fwrn3’ .
injuries in the region of hia testicles which from the GV1dnncm AT Ao

two doctors has caused damage %o the moto nerves,

P,"".1 Dr, Sharma estimates the residual incapncity of the right
‘knee gs causing 257 disebility.  He also estimates the lass of capecity
due to damnged moto nerves at 5. Te hoses the 57 on the recurrerce

of trophic ulcers on thé'pluintiff‘s pvenugs which he savs car ~ivn rice
to mich discomfort as a result of which tle plaintiff would Fird it

© o diffdeult to worln,

"he pecidert ocenrred on 15+h October, 1679 mnd to date fre niedvtify

has not worked,

77,2 Up, velby Yorva removed the fraclured wnatella or 1A
Cctober, 1070, the day after the accident and the vlaintd{f -nn diechay~cd

from Tautoka hospital or 22rd Qetober, 107°,

fv 7¢d Verch, Tr. Velby estimeted that ihere weunld we o °0 pevr o

ineapacity vhich of course is widely removed from =T, “havroto PO,

Towever, Dr, Sharma based his estimate on an examirctior Ye rnde fo

necermber, 1000,




(2)

In cross-examination Dr, Sharma stated that the irjury wonld

emuate to about 507 of an amputation below the knee, but he went or to
indicate that thia may not be s fair comparison because the injury
extended to the thigh above the knee in that muscnlar nower in fhe
thirsh was reduced and there had been gsome softenine of “ha bhore dve
to léck of use, ' |

nr. Yelby stated that there could have been some deteriocratior of
the right leg since he gave his estimate of 107, Te was unable ‘e
comment on the trophic ulcers ex&ept to agrée that theyr wculd rrehnb 1 -

be related to damage caused to the moto nerves.

The injuries are unscheduled and permanent ard sccordins te sectior
8{1)(b) of the Workmen's Compensation Act, fap. 94 the comrensation
pavable is vproportionate to the loss of earning ecapacity perraone-tlxr
~caused by the injury. o

- mhe schedule to the Act indicates the extent of incapacitv atitribuisbln
{0 particnlar injuries, Tt is not intended to te a meamure of overslil
incapacity which would cover such aspecis as loss of abiiitv to nler somes,
indnlpe in afhletics, play msical instruments, enjov readinr,.aorts, and
~so forth, .A‘broken leg could render a man totally ﬁhfit for atrletics
~but only partially unfit for earning in an cccupatior. Tence loss of
earning capacity is not identified by reference to a total or nariizl
inability to do a particular jJob but by reference %o e table which
appears in the schedule to the Act, A claimant's total earrins canncity
is token to be the wage which he was eafning at the time of indury nord

his percentage loss of earning is that set out in the achedule,

The foregoing is made clear by a reference to section £f1) which
fixes the compensation in cases of permanent partial ircanacity o%
n¢(1)(a) in the case of an injury upecified in the “crednle,

SUCH POYCEIEATE tvveerernrrrreacrossrenssssnssasnses 08 i85
‘specified therein as boing the percentape 1oss "of errnines

c‘—pacitv --ucooob-cacuo-cnco-” and . K . 2

(b) in the case of injury not specified in the =cheduln,
SUCh POTCONEAEE sivieeitrnrrioosarsrissorcranssrassssscacnns
an is proportionate to the loss of earninm capacity rerma-
nently caused ,..oceveioasanses

Tt appears that the yard stick for estimatin~ loss of earnirs
.éapacity cavsed by a non-scheduled injury is the ~chdédnle, The pereer

reasonably placed to give an ekpert opinion is & medically cualified

witness and the judge will consider such evidence alens with arny otrer

. evidence presented at the trial,




N
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The amount of compensation is the above percertazpe of 200 weels
earnings.

In this case the plaintiff can walk with the aid of crvtcK or =
stick. e says that he needs a crutch if he has to climb on {n tuses

but he cen manage with a stick when he is votterin~ arcund,

nr. Sharma equated the loss to half of that followins ar ormutatior
below the knee which the schedule fixes at 457. That would aronnt o

il

~ Some guldance may be gleaned from reference in schedule "¢
-arkylosis of a joint the péfcentage loss‘being mt at between 757 ord
1007 of a loss of the leg at the ¥nee depending on the derree o
stiffening. By that it oould,onlﬁ mean a loss above ‘he knoe vhich
'produces 257 to 1007 of 707, "hus if the knee. 3joint were rerrerentl:r
stiffened the percentage would be between 174 and 7¢7 denerdin~ on

the degree of stiffening.

T think that Dr. Sharma's estimate is Teasonable ard "hat v, Telbuts

ves rather early for a final estimate,

Tt appears to me that an estimate of 257 for the Imee iniury wonld
te fair. ' '

With'regard to the alleged scrotum injury rivin-s rise
ulcers it appears that the plaintiff never complaired at arnv fire to
the hospital of an injury to the scrotum, It would reouire 2 severe
blow, according to pr. Welby, to cause an injury of that rature,

It was not greatly impressed with the plaintiff's eviderss o fo
that injury and I am not satisfied that it is attribuiable ho ihe
accident.

-
iy

T find the total percentage pvermanent incapacitv to e 257,

Tt was agreed before the plairtiff was cross-examired ot Fio nntd

earrings were 471,42 per week, DPut during cross-examinatinﬂ it wns it
. 82 v
to the plaintiff and he apgreed that he nlso received wesws ord acen-

modation, at the Yona "awu Twdro ccheme vhere be worled, wyer owd -leve

it nctt wages. rlthough the earnings wevre apgrecd ot ~71,22 ' woma

slips tendered in evidenco show that that sum did not drclule Toowd fahetd

o
?Jc

ods

Nire

]

sttention should be directed to section 3{1) of tre Urdiremen ic
states that earnings includes grogs wapes and *he welue of feed, el

ard auarters supplied to the workman, he wapgre sling 7. 71 St At et

tle plaintiff's gross wapes were ~P5 .15,
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T consider that I would be acting contrary to the law if T failed %o
calculate the compensation on the gross earnings and if T failed tfo
vlace a value on board and lodging. Yo doubt lodging would rot have

much value to him because he is married and alwoys had a home but his

-food merits consideration., I estimate the value of the bhoard and

lodging at $19.85 which brings his total earnings to ~{e5,15 « 10,65) =
$105.00 per week.

Pis compensation is therefore assessed at 257 of ~(260 x 105} =

- 6,805,

There will be judgment for the plaintiff for ¢6,905.00.
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