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IN THE SUPREME CQURT OF FIJI
Civil Jurisdiction
ACTION NO. 180 OF 1982
Between:
ADI GRACE MAHARAJ and MAHARAJ RAJIV PLAINTIFFS
SHARDANAND VUETIVITI (minors) by
JOSEPH KHANAILAL MAJARAJ, their father ,‘
and next friend, "
- and ~
1. AJIT SINGH FIRST DEFENDANT

2. JAT KUMAR o SECOND DEFENDANT

Plaintiffs by their next friend
Mr. J.K. Mahorej.

Mr. H., Loteef for defendants.

DECISTION

The plointiff was originally Mr, J,K. Mahcraj
the father of the two infant plaintiffs, He amended his
summons and now appears for the plaintiffs as their next

friend.

The plaintiffs seek a declaration that certoin
instructions given by the first defendant to the second
defendant were unlawful and contrary to sectin &7 of the
Traffic Act. They also seek on injunction forbidding the
second defendant from demanding bus fares of 23 cents

from each of them instead of 14 cents for the journeys

they make in the bus driven by the second defendant.
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At the hearing, after discussion with Counsel,

it was suggested to them that what is required is con-

sideration of and interpretation of the relevant road
ée:vice licence conditions and o decloration thereon baosed

.’;n the facts before the Court,
Counseél agreed to this suggestion,

At the time these proceedings commenced, the two
‘plaintiffs were 11 and 9 years of age respectively. They'
;ﬁtfend the Gospel Primory School in Dhanji Stréet, Samdbula.
They are taken to school in the mornings by one of their
Epdrents. In the afternoons after school, the two children
walk from their school to a bus stop opposite the Cclvcry
ffemple near the Samabula Police Station and board the
i3.45pm bus owned by the Tacirua Transport Co, Ltd. to trovel
 fQ_Tomovvc. This company employs the two defendants, Thé
 6fiver of one of the company's buses, the second defendant,
Thﬁs despite complaints by Mr, Maharaj, been demanding and
,qéllecting 23 cents eoch from the two plaintiffs for the
churney from where they board the bus to where they allght

got Tomavua village Wailoku road bus stop,

_ The_plaintiffs_contend.the proper and lawful
“fare is 14 cents for each of them, The defendants contend
- they should pay adult fares as the 3.45pm bus is not o

~school bus,

_ The Tacirua Transport Co, Ltd,, which compuny is
-not a party in these proceedings, operates the buses which
““the plaintiffs use under Road Service Licence No, 12/6/24,

“The licence is subject to written conditions endorsed thereon.

The difficulty I hove experienced in this

“action is to determine what conditions are applicable,
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‘There appears to be two sets of conditions,

_ Mr, Mqharcj in hlS original affidavit flled 1n
isupport of the uppllcctlon annexed what purports to be a
fcqpy of the relevant road service licence which has con-
]aitions stated thereon., The conditions refer to two
' cnnexures to the licence, A timetable is on annexure
.mcrked "A" and a foretable is one marked "B", There is
fhowever a further onnexure to Mr, Mohcrcj s affidavit whxch
;also contains conditions with an inked stamp recdxng _ |
;”Annexure B" stamped over "Annexure A", This document_
purports to.be "Bus Fare Conditions" and includes Qne'
3@0:9 condition than the 7 conditions in the Annexvre.ﬂs“

referred to earlier,

Mr. Maharaj later, with thé'amenéea summoﬁs,: 
;filed a furfhei offidavit which cppeo}s to be in idehfi§cl
'.::_?f.e'rms as his original dffidovi_t except for the cddi‘tibr_m of
;one'mofe.parqgfcph which is of no'relevance; 'Annexea tof'
.{fhls second affidavit is another copy of whct purports to

ﬂbe Road Service Llcence ]2/6/24

| What purports to be Annexure "A" to this copy
1of the llcence is a timetable intended solely for school
buses on the Suva/Tcmavuo route coverlng Mondays to
:Frldoys. Annexure AT onnexed to the licence in the
{flrst offidavit is o very detailed tlmetqble coverlng

~three routes, School buses are not mentioned ot all,

Annexure "B" in the second affidavit is o
'ﬁtcge faretable for school bug fares only in respect Qf
“Road Service Licence 12/6/24 and two other licences and
_incorpordfes conditions which are the conditions I have
_?eferred to ecrlier os being ?he cqnditions over stomped_

"'__Annexure IIB!I .
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o The detailed Annexure "B" in the first
:'cffidcvit does not appear in the second affidavit at all,
zit would appear that the over stomped Annexure “B"
conditions are intended only for the school bus stage

'fare table.

The two sets of conditions are not identical
zm_olthough some conditions are the $ome. In fact they.appecr
to conflict with each other and, if each set is considered
“in isclation there appear to be conflicting conditions

““within each set,

I set out hereunder the two set of conditions

‘which I shall distinguish as No. 1 and No. 2.

"Condition No., 1:

1. Any passenger travelling a fraction of stage shell
pay full stage fare,

2, No licenseeshall charge any fore less than or over
the fare specified in the faretaoble shown above and
approved by Transport Control Bouard,

3. Children up to 5 years should be carried free if
accompanied by an cdult and not occupying a sect,

4, For the cges over 5 to 12 years all children % fare
to the higher cent, '

5, Students in school uniform pay % the adult fore
to the higher cent on school days only.

6, School fares apply to students travelling in a
school bus or where no school bus is provided,
to students travelling to or from school by
regular service bus,

7. Faretables must be exhibited in the bus where
passengers can see und recd 1t upon entering the
vehicle,
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Condition No., 2:¢

1. Any passenger travelling o frcctlon of stage shcll
- pay full stage fare,

2. No licensee shall charge any fare less than or
- over the fare specified in the faretable shown
‘above and approved by the Transport Control Board,

3. Children up to 5 years should be carried free if
accompanied by an adult and not occupying a sect,

. 4, For the ages 5 to 12 all children pay % adult fare
- to the hlgher cent, R

5. Student in school uniform shall pay school bus fare,

- 6, School bus fares apply to students travelling in o
school bus or where no school bus is provided, 1
students travelling to and from schools by regular
‘service buses, |

',7; Where school children travel in other possenge&
- buses and not school buses specifically provided,
children will be required to poy adult bus fare,

8, Faretobles must be exhibited in the bus where
~ passengers can see and read it upon entering the
vehicle,” ' '

.The first three conditions in both sets of

- gonditions are identical as is condition 7 in No, | cnd
i#ondition 8 in No.2, Condition 4 in the two sets conflict
.5éccuse of the slightly different Qording. Five year old
 ﬁhildren are not covered in No, 1 condition and are in llmbo.
~In No,1 condition "up to 5" they can be carried free. But
"if_they are "over 5" they pay % fare. 5 year olds are not
covered, "No, 2 condition does include 5 year olds,
;Condltlon 5 in the two sets olso appeor to conflict,

iIn No, ) condition students in uvniform pay 4 the adult

fcre. In No, 2 condition they pay the "school bus fore
'iWthh is the fcre set opposite the stoges in the list of

“School Bus Fares (Annexure "B" to the Licence,)
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School bus fares may in fact be half odult
" fares in which case there is no confict, Condition 6 in
; both sets is the some'except for minor differences, They

“can be considered as having the same effect,
Condition 7 in No.2 has no counterpart in No,l.

I have spent some time referring to the two sets
Cof conditions and pointing out apparent conflict and in-

-consistencies,

In the instant case I am only concerned with._
_conditions relating to the carriage of the two children.
‘who ore both over 5 years of age and are students who
~travel in school uniform., It is not in dispute that the
fbus the plaintiffs catch each afterncon after school is not
_:c designated school bus. There is no school bus servicing
the Gospel Primary School but the first defendant says he
% seés no reason why the plaintiffs cannot dctﬁ105chool bus

T in Rewa Street.

N Mr. Lateef for the defendant relies on condition 7
._in No. 2 as justifying charging the full adult fares for the
_ plcintiffé; They could, he says, catch a school bus and
:"bécouse they do not they have to pay adult fares, |

Condition 7 in my view can have no application
“in the instant case, since the school the plaintiffs ottend
.is not one served by a school bus, I accept Hr. Mcharaj's
statement that the school bus Mr, Lateef says they should
} cctch leaves too early for the plaintiffs as it leaves |
i Horist Brothers High School at 3.15pm. The plaintiffs
5£6me out of school at 3.30pm.. Where ¢ school:bus is

- specifically provided, school children who could and

- should travel on such bus are required by condition 7
“in No. 2 to pay the adult fare if they elect to travel




on a regular service bus provided condition 7 operates
-to exclude other condltlons which could hcve oppllcctlon

in the c1rcumstcnces,

_ By virtue of condition 6 in Nos. 1 and 2, where
no.ébhool bus is provided, students travelling to and from

school, whether in uniform or not, pay school bus fares,

Condition 6 in No. 1 however does not state what
he school fares actuolly are when children travel to
.chools not serv;ced by « school bus. In No.,]l condition

-5 students in unlform pay hqlf fcre.

In condition 6 in No 2 school fores are defermlned

‘by the schedules of fares to which No. 2 is anexed

| ) So far as the plointiffs cre concerned it does
not maotter which set of conditions is cons;dered They ére
en?itled to travel to and from school, when in school L
Jﬁifdrm, for less than the adult fare, ‘The only fare

Specified is half adult fare,

-  Condifion 4 can be construed so as not to conflict
 Qifh the other conditions, All children of or over 5.0nd
 gﬁ§er_32 years of age pay % of adult fare for the jourﬁey.
'“S§Udént$ under 12 and those over 12 if in uniform on school
-dgy;_and travelling to aond from school in o school bus pay
#qhool_bus fares, Where no school bus fares are specified

in. a schedule the fare is half the adult fare.

I am scflsfled plclntlffs are uncble to catch a
_school bus operoted by the Tacirua Tronsport Co, Ltd,, whlch
3deports from Maris Brothers High School at 3.15pm on school
.idcys as fhey come ouf of school at 3, SOpm daily,
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Condition 7 in No, 2 appears to be in conflict
with conditions 4 and 5 in both Nos,! and 2, If full effect
was intended for condition 7 words such as "notwithstanding
any other conditions herein contained" should have been

used ot the beginning of condition 7,

In my view condition 7 must be construed subject
to any other condition which also has applicction so cs to
remove the conflict, It can only operate to cover -
"students 12 years and over", If they should catch an
avcilabie school bus and do not they have to pay full fare,
Condition 4 will apply to all children 5 and over 5 up to
12 years of cge except where condition 5 operctes to cover
such children on schocl days when in school uniform, They
pay either two thirds or holf adult fares depending on

which condition operates,

I grant the plaintiffs omended request and
declare thaot on the facts before me the plaintiffs, if in
school uniform and on school days, while trovelling to and
from their school should not be asked to pay more than half
the adult fare for their journey, If not in school uniform
they should pay two thirds of the adult fare, I aolso
declaore that the second defendant's demand that they pay
full adult faore and collection thereof is in breach of

Road Service Licence No, 12/6/24,

Counsel agreed that there should be no order as

to costs and accordingly I mcke no order as to costs.

(R.G. KERMODE)
JUDGE

S UV A,






