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The appellant in this case 1s a private
company incorporated in Fiji, and is agreed to be a
resident company within the definition of that term
in nection 2 of the Income Tax Act, Cap,20l,

The Court was not told what its business was, but
whatever it was, the company has two sources of
.income, one from its trading business and one from
its dividend income. The latter is wholly derived
from companies incorporated in Fiji and pursuant to
® section 17(1) (37) is exempt from basic and normal
tax, liowever although exeupt froam basic and norzal
tax, that dividend income still falls under section 11
to be included as total incouwe. Indeed to put the
matter beyond doubt the proviso to section ll saysi-
"brovided however that without in any wa

affecting the generality of thia section to
incouwe shall includel-

 (£) a dividend paid or credited in the year,
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Under section 22 the cuarygeable income of a
coapany is its total incoaxe.

The appellant made trading losses in 1377 and
1978, amounting in all to $6772 but made a trading
profit in 1979 of $6336 so tnat for three years it
still shews a trading loss of $436., Its accounts shew
that in 1978 its dividend income awounted to §17,186
and in 1579 to $16,83c.

The appellant claims to be able by virtue of
section 22 to set orf its trading losses for 1977

and 1578 against its trading profit of 36336 for 1979.
{ The respondent demurs. I set out section 22(1)
80 far as it is material to this appeal -

(1) any loss incurrec in the year in eny trade
business, profession or vocation carried
on by any person either soclely or in
partnarship, shall -

(a) be set orf against his income frou
other sources for the same years

Froviced that no relief shall be
allowed under the provisions of this
varagruph in respect of any loss
suifered from any transaction of trade,
business, proiession or vocation if
a profit derivedlfroa such transaction
would not have been included in

( chargeable income; and

@ (b) to the extent to which it is not
allowed under sut-paragraph (a) be
carried forward and, subject 2s is here-
inarter proviced be set oif against
what would otherwise have been his
total income for the next six years
in successiomh

There were four arguuents beiors ths Court. 7The




ity 8 .

ok s et o e

'3/00000o07o '

Zirst was put forward for the apgsllant by

Mr. K.R. Fleischman, 1its governing director.

He contends that because his dividends are not
chargeable income they do not constitute income
against which hia trading losses can be set off.
But the section says that he is to set off his losas
&gainst Lis incoae - not his chargesble income -
104 any other source. His dividends are his
income from another source.

The respondent reulied setting out the
Comnissioner's views refuting the appellant's
argument and stating that dividends although do
full to be included in chargeable inccae, they are
included in the definitlion of total income.

’i‘ lhen there is rir, noignt's argumsat for
apperlant, ‘e Coupluius Uit the terws
*chargeable income® unu 'tutal incowe' in section
<2 ure lo086ly usad, i says that business
los3es shioulc riot be set orf 8;,2inst non-charyeablie
Incowe and Lu wats tu‘r=au T f}rst line of the
proviso as 1if the wora char;eable were inserted |
belore Uie wurd 'lucowe'. sut to do so, would i
be t0 coupletely alter the weaning of the section. ?
Then ne says that 15 apellant s not allowed to 1
carry rorwurc its losses, it 15 in effect paying !
tax on its cividends, Tuis way we partiy true,
Py but I have no doubt that the legislature intended
| tat rrading losses should, i necessary, be set
31> against uivicends accrued in thae 3awe Year, /

Mr. wcott wants me to 4o violence to the
wording of section 17 by reacing it as if it were
"the {ollowing shall be excluced in arriving at
'total income', As I have said, the section appears
1o be quite cisar, anu there 13 no reasca to read
it as My Scott suggests.
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In my view section 22(1) is periectly
clear. ¥here a taxpayer has income Ifrom several
sources he can set olf a losa from ons source
against a profit in another, providea that profits
from all sources are taxable, where there is a
loss irom a non=taxable source the taxpayer cannot
set that against a profit froam a taxable source,
nor can he carry that sort of loss forward but he
does have o set off a loss from a taxable source
against a profit from 8 non-~taxable source in
the sauwe year, in this case the loss from trading
for 1977 and 157c had alreacy been set off against
dividend incouwe f{or those yeurs and there was no
loss to carry forwvard. The appeal must be dismissed
and toe appellant will nave to pay the respondent's
costs to be agreed or taxed in default of agreement,
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