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Civil Jurisdiction 

Ci.vi1 Actio~ No. 19 of 1982 -'.-._-_.-.. ----- ,-~-"-,,. ---

KENNETf] .iOIIN HM1T PleJintiff 

AI? PACIFIC LIMITED Defendant 

~) j r ,1 ~,' h n I:' ,d. 'J C Y \v i t: Ii ~il r. N () 0 1." )) C (1 n for t h (;; P 1 CJ. i n t iff 
Mr. D. Swccti~ilJl for tile Defclldant 

JUDGME!IT 

The plaintiff is an aeronautical aircraft 

cnc;inecr. Ry a written contract of employment dated th2 

:) Lh ,.Ji""in:ldl.-Y, 197[) he W2.c:" crnplo:/ed by the clefcnc1ant. compa.ny I 

Air ll~cifj_c Ltnlited as a Rcp~ir and Overhaul Superintendent. 

In AllQus-l 1977 the defendant companYI through its 

E11sinccring Marl~0er, tir. Cllristoffersen, informed the 

p12intiff t];al: Air P~lci£ic Il<Jd ;) VZ1CrlllCY for a repair Z1nc1 

overhaul s"[;crinLclFlcnt (Ex .AI) ilnd C1sked plaintiff to 

nJvisc it if he wa~ j.ntcrcsted. After this there was al1 

c~:r:h,!n0e o[ telc;ce:3 C1.:;:i a rC'::iu,l t. of \vhich plZlintiff came to 

:;'ji in Oct:obcr, 197"7 for ~n i[ltervic\v with ~lr. Chri-toffe ·sen 

,d",) :r:n'ln~l. his tcchnic,ll qualificCJtion,':) suitahle and who 

;--:'->'"");':-l'~'"J:-:c\J him to tl!(; Personnel D'2p2rtmc:nt of Air Pac~' ie 

~_l!c~ '~::nn;) 2nd cOIy1:Lti.ons of his employment \'Jer~e 

('j;.~cn,c:;;ed ri'i'.] it ",1;::;S dccic1cd to €iliploy l)im ('loS u rcpuir and 

DvcrllC1ul superintendent. The roL1intiff then returned to 

Australia and returned again towards the end of 1977 when 

the contract of employment (Ex.B) was signed between the 

plaintiff and Air Pacific. This was Air Pacific's 
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standard form of contract used by Air Pacific for its 

cxp2triate engineers. This contract was signBd in tho 

Pcr~;onncl Dep~rtment of Air Pacific and an Air Paci~~c's 

officer in the Personnel Department signed on behalf of 

!\ir raeif 1c. Mr. Christoffersen was present when term and 

conditions of the plaintiff's employment were discussed with 

Air Paci.fic's Per~onnel Officer but he was not present 

during thB signing of the contr,act in the Personnel 

Dcp~rtmcnt of Air P~cific. 

On 30th November, 1977 prior to plaintiff coming 

to Fiji to takB up employmBnt. Air Paoific applied for and 

obtClined from tho Fiji Immigration Department a work permit 

Eel: trw pli1i!1tLE£ vCllid to 28th November, 1980 (Ex.F3). 

'L'hc 1l1:ovi sians 01: the contr;"lct or ernployment 

I"l'i-,c Company offers and the Employee accepts an 
offer of 2111p}oynicnt as l\epa.i:c and Ovcrh,lul 
~~;\ l")t.?l"iJ'JlCf'lr"jcr;t fer a minirl)UiTI period of 3 years 
frol') tl.e 31st Dpcernbc::r 1977 s1..1bject t,) earlier 
l:c;'lYIinatic)n 2;-j llerc:arJ~·er pro v.i. '.-1 ec1 and on the 
fo1J.01'I.i. 11g tc]~ms and con(litio!lS: 

Tile rrovisioll regarding e~r1ier termillation 

referred to ahove contnined in Clnuse 2(a) of the contract 

i..s uS f0110i.'.:o 

II 2. COiltra~t V~lidi_ty: 

(l') It is rnutL1(11J~! aqreec1 by the Company nnd 
the Emplovee that this contract may be 
tcrinin~lcd b)1 eitl'lcr party :-

(i) By tilt:BB cillendar months' notioe ill 
\'/ri tj 11CJ 

or 

( l i) ;', y t h ~:: r,J y rn c n tor for f cit u reo r. l h rei. 
n1'JI1 th:3 I ,salClry in lieu of not i(,8 I as 
Zl['pllCable in (i) above. 

(bl Nothing hecein shall be construed to 
prejudi.ce tIle Company's ri~ht at common 
lZlw to c1i~~IILl~:,S or f',uspcnd the Flnp1oyco Cor 
misconduct or other sufficient cau~e. In 
the event of disnlissal the Employee and 
his dependents will be provided with return 
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OIJ011f) 
economy class air passages only to his 
country of origin and shall be paid up to 
the time of dismissal only. " 

The plaintiff commenced his duties under the 

contract on 1st January, 1980. The "minimum period of 3 

years" provided for in the contract was due to expire on 

31st D0cember, 1980. Thp plaintiff, however, continued to 

be elnployed by Air Pacific after 31st December, 1980, that 

is, beyond the II minimum period of 3 years li
• On the 19th 

Octo)Jer, 1981 he was given a 3 months' written notice (Ex.HI 

by Air Pacific termina 1n9 his employment on 18th January, 

19(j2. 1':,j.s notice from Ajr Pacific advised the plaintiff 

tis fo110\vs : 

II I Hi::"h to advise you that in accordance with 
(:1 ;1\1."0 ? (,") (j) of your con tri.lC t of ernp10ymen t you 
i1rC hC:'(~by qivcn lh]~cc cdJcncid[ munlll:; llUlicL' Llld l 

your COlltract of emploYlnellt will be tcrillinated 011 
lOLL ,T2IlUdl"Y I 19f3~. 

l~}~~~c li~ise with the u!ldersigned to finalise 
details of YOllr finnl pay alld rep~ltriatioll. 

SC'ltish 1'-1aharaj 
PCJ"sor.ncl Relati.ons Officer " 

There is conflict.of evidence relating to the 

c~:::culn,c:tt:nce.s in vlhich tlJe pla.intiff continued his Gmployment 

\'-ii ll) !l,iI' P;lci£ic after th2 expiry of the "minimum peri,oc] of 

3 yerirs ll on 31st December I 1900. 

The pl~intiff's evidence regarding what took 

In lhe ecrly pCirl of 1980 thG plaintiff says h,c 

fOlll)Cl th"t 2. house of (lnother Air Pacific employee \v2'; going 

to l:>CCOr::l:; VllCiHlt in Lh0. nd,(ldle of 1980 Clno he ",1ELS' intcre.s ted 

in movirlg into it. So he approached Mr. Christoffersen, the 

rC0~r(lin0 his future Gmploymcnt after the 3 ye~r mirlimum 

period expired at the encl of l~GO. Mr. Christofferrcn 

assured him that his services would be required for least 

unother 2 years. On the basis of this assurance. he moved 

into the house in June 1980. 
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Prior to that he had applied for other jobs and 

as a result he was informed of a job being available as 

engineer in charge of workshop with Royal Brunei Airlines. 

He says he informed Mr. Christoffersen of wllat he calls the 

offer from this Airline in March or April 1980. He .says 

Mr. Christoffersen told him he did not want him to leave 

Air Pacific which re~uired his services for at least another 

2 years. Plaintiff says he then told Mr. Christoffersen t~at 

he had received a very good offer of employment from Royal 

Brunei flirlincs C1nci 11e w;:ln-(-cd l\il~ P(]cific to C]1.1()rantC2C? \lim 

2 y0~1-S cri1n10YlTIpnt f;lilillq whirll h2 wouJ.d take lJp RO~'AJ Brunei 

Airlines' offer. He says he told him ]lC wanted guara!ltecd 

ernrloym-=-'nt \,;,ith [",\i1:" P()cific until 31st ,JanuCiry I 19D3 - t\:C1t 

is a further 2 ye~rs and one month fr0m the expiry of the 

Itlillilllllill l'.ill1U of :3 YCJC;:3 UJ)ricr lli.:j contruct. lie SiJy~ he told 

f\ll.'. Chr"i:,t:ofFI..'l:-::C!1 \'h,j[" h·i.': c:lTtploymC'nt .For:::: ycnrs one:' mont-h 

should bc: glliJY,-lnl.ccd for tillS reriod iJnd th(ll he did noe hl,lnt 

C1JtlSC )(;1) zJnd (1)) rC9ardin9 thc rigllt to termin~t0 011 3 

mont)l!~' notice to ~pply tCJ tllj.S 2 year alld one montl, gll~r~lll:eel 

employment. He says Mr. Cllristoffersen accepted his rrn!)os~ls 

en behalf of Air P~cifj-. It was on this basj.s he says ti1at 

tIe continlJcd l.o wor)~ for Aj.r Pacific after 1st JalllI2r~l, 1981. 

He says because of this c::HJl:-Cerncnt \vi th ~·lr. Christoffersen he 

v:cotc to Poy?!l Brunei Airl.l nes rejecting thc:ir of.cel~. 

[lc then producecl copies of tl.vO letters from RO~,'Cll 

BrunC'i ,~irlin"s dat.ed 29th July, 1980 and 26th November, 1980 

(Ex.C 2nd D) \.:hich he SLJys he trcatc~d as ofEcl~.S of c:mplovmcnt. 

He did not.: pro.:luce a copy of hi,c) let ter rejecting these so 

cc:d1ec1 offers. 

112 S,-lY.Cj t.hZlt as 11e h()d this guaranteed can tr<l.ct of 

ciilploymcn t III til r·'lr. Cilr istoffersen before the expiry of the 

3 :)/(:3r minirnl.lf:l period under the previous t,·n:i tten can tract, he 

ilrrCln'1ed wi.th Hr. H;}nucli of Air Puc:ific for certain of h.lS 

.'·,;r:·"onal. effects \""hich ho hud loft behind in i\u':jtrali~, to bl2 

b l' 0 Ill] lJ t tot·'.i j i a 11 d q 5 i..1 r " :: S U 1 t t 1 r. ~L) II U C l:l \.,' rot" c 1 e t t erE x . E . 

Plaintiff continlled working unt11 he recelved 

Air Pacific's notice of 19th Octoher, 1981 terminating hi' 

employment on 18th ,January, 1982, that is long bero ? the 

expiry of the 2 ye~rs one !nonth rcriod Wllicll h~ E2\"S 
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Mr. Christoffersen guaranteed him. He says after receiving 

this noLice l,ermin<lting his employment he spoke to 

Mr. Christoffersen who told him he was surprised that he 

h~d been given this notice and that it was in breach of the 

verbal agreement they had entered into and that he would 

be lc~l{j,ng into the matter. Plaintiff thereafter saw 

Mr. Savu, tIle Cllief Executive of Air Pacj.fic, and metltiolled 

tile agreement he h~d with Mr. Christoffersen. He sa~'s 

tJr. Savu told him that ~1r. Chris toffersen nei ther h;od tile 

l-icJht nor [Jower to cnler into such an agreement. 

In cross examination plaintiff agreed that his 

first contract (Sx.U) ~las si_gDod ))y him at Air P8~ific l'lou~e 

ane1 that Hr. Hohandas signed on behalf of Air Faeif i and, .)t 

1·1 r. C 1 ~ 1.." .i ~) L () Ltc r :.:i C' ! I • l!e cJcJrvt.:d li1dl lhc CO])lrdCl Wi.lS [or i.J 

minimum period of 3 ye()rs till t: he knew he could carry Ofl 

lJi"!der it i"or a further period. fie also admitted tllat 

iJlthOU(Jh he h(1d made the Cl,(Jceement with l'-'lr. Christoffersen 

for further cmploynlent for ~ fixed period jn about June 1980 

yet in October 1900 (according to letter Ex.D) he cabled 

Royal Brunei AirJ.ines sayin0 tl1at 11e was interested in 

their VClCur1CY for C'l fOrenLJIl. He explains this by saying 

that he sent his cable becclllse there Ivere del3Ys in getting 

his \10rk permit 2Jld he did not want to be left \0ithout a job. 

II2 also a<].1:2cd that Foyal Brunei l\irlj_nes I letters offered 

Ilim an intorviey only and it was not a firm offer of 

c01~loyrllen t. 

110 ilgreed aL;o that t'lr. Chric;toffersen' s letter 

of 17th June, 1980 to the elliof Personnel Officer ofUr 

P~_!r::::i£ic SU(J0c:,stir;C] lhGt a 12 Il;ontl)s I extension of p12lintiff IS 

\}ork permit be applied for did appear strange in vieiv G._ his 

lIe Llrjrced t hCl t 11 i S 

l~i'Xlls.sion \.'i th him took pLlee in the middle of 1930. lie 

f.:l_,~:O ('0)~~.~cc1 th,-ll: his 311c<]cd cl\JrcCm(~:lt fer .:1 Cjullranlcccl 

2 yc~r 0118 montll emr10ymcllt w~s orill ~nd was never rcdllced 

to wl"jting and that Ile never asked that it be reduced to 

\vriting. lie says that aeeol~dinCJ to his agl"eement In.th 

Mr. Christoffersen his employment was to be for a fixed 

period of 2 years one month on the same terms as the ol.d 
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contract minus the part giving either party the right to 

terminate one 3 months notice. 

the same as the old contract. 

In all other respects it was 

He says he did not discuss 

this new agreement with the Personnel Department of Air 

Pacific and never sought any reassurance about his employ­

ment in writing, relying entirely on his verbal agreement 

witll Mr. Christoffersen. 

Mr. Christof£~rscn, at present the M~nager, 

Technical Services for Air Pacific but formerly its Engineerinc 

Manager, with wllom the plaintiff alleges he reached agreem_nt 

for a fixed terln contract for 2 years one month with ut ei her 

si~e h~ving the riUht to tcrrninate the clnpJ.oymcnt by 3 months' 

notice, was called by the defendant Company, Air Pacif~c, to 

qive evidence and his 8vidc'nce conflicts with that of the 

plaintiff. Mr. Cllristoffcl-scn's evidence is ~s faJ.lows. 

I\ir Paci·fic ha.d ;-1 vilcancy in its Engine Ovcrhilul 

The jd.aintiff applied for the job ;1nrJ 

l,,'") (_I rc.su1 t 

arrangem0[lt was milde for pl~inLiff to fly over frolll Aust~alia 

for a.n interview. Mr. Chrj.stofferscn illtcrvie\~cd 11im on a 

purely tecllnical basis and fO\lOd him suitable so he rcconlnlelldcc 

him to t)1G PeJ~Gonnel D0partmcnt of Air Pacific. The tc:rms 

arld cOllriitions of plair .. if'fls employment were tlle!l disCIJSscd 

beLweCll tIle Personnel Deportment and the plailltiff at \~Ilicll 

Mr. CllristoffersGn was pr8~;2nt. 

Liltcr the pl~intlEf signed a contract of employment 

\vith Air Pucj,fic but f'.'lr. Cilri,'.ituffcrsc:n ';'las not pre3enl- \'.'hc:n 

sland~rd form used for all expatriate engineers. A ViO r k 

nnd 11e cOlnrnenced working [or Air Pacific on 1st January, .1978. 

Dl:r iJlq l~JO ~!L. ,;()rrJcn:::;~?n / un encJinccr I,.:i L:h :\,iL" 

P2c:j.fl.C, \Jas inLercstccl j,n (]pplyjoq for Fiji citizc~ship (Jnr1 

1'1r. Christoffersenls intention \>}(1S to appoint him ilS l\0rc1il: 

and Overhaul Superintendent in place of the plalntlff upon 

the expiration of pJ,aintiffls 3 yeilr period. i 1 ,~~ \,} rot (' the 
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following letter to the Chief Personnel Officer of Air 

I',",ci fi.c on 17th ,1I1n", 19f1O: 

11 Please find attached letter fr0:T1 Hr. K.J. Hart 
re his work permit. I would suggest we apply for 
a 12 months extension. 

Mr. Jorgensen has been nominated to take over 
the position currently held by ~jr. Hart but the 
C.A.A. Surveyor 3 stipulating a 12 month under-
s t\ldy period. IJo',ev(cr there is a possibility thil t 
~jr. JOHJensen may clc,cide to terminate his employ­
ment with Air Pilcific which would necessitate'the 
nC00 for continuing fvlr. Hart's employment. ,I 

The letter from Hr. Hart Clttached to 

Mr. Christoffersen's J.ctter (Ex.f9) w~s dated 20th ~Iay, 1980 

(,llld W:l:,'; ,1:3 follo'v.';:; 

lIellier Tlnmi!]r;ltion Of fj cc.~r, 
j)l,vc::lor:ncnt Da!lk P,ui1('I-i II'], 
SUIJi"l:. 

DeilJ,' Sir, 

My preSGllt work pcrlnit expires late NovemlJer 
1900. l\ir Pa,:ii'j.c hL1V(~ CiL proachcc1 me in rcC]2trcl to 
continuj,L;g crnplo';/Incnt h'iLh them, and this lelL'cr is 
La ccrlify r.;y \~ilJ,ill:Jnl~[~ to du 50. 

Yours sincere,l Y I 
l<enneth J. IlaL-t 

O'lcrhaul SllpcrintCJ1cient 

In September ~1r. Jorgcllsen resigned Jnd 

~Ir. C!'lristoffersen wrote 211otl'lsr letter (Ex.F7) d~tcd 2?nd 

September, 1980 to tile Pen;onr,cl Officer as follows: 

" Ref. attached, Woulcl you please apply for a 
2 your c:':'.::cnsi011 to nr. fJart's h'ork rermit. 

r,jr. ,Jorgen,sen v,lho \-/03 to tuke Oi}er from ~~r. 11Clrt 
has re.:c,j.(Jljcd cHill is clue: Lo lctl,vC : Jl mid-October. Lc 
she!ll h,J\H~ to ;'Pf,n,i.n t ,'1!1 un(,,':::[S Luc1\/ to 1":1:. l!art but 
(1 t, t 1., i :; L!_ nF~ V) C?: h,J Ii C n n t, Zl;') ',' (~t m .1 d (:- a :: c 1 e C [". i 0 n . Vi e 

i n t c ~~ d t ,') {~ l 1 f J r (; C) l ) 1. 1 (,' t i ('I i'l r~ l nth <; 11 (: ,I 1." f U l- U 1: e . 

A local citizen, Mr. Abdul Aziz, was ther~after 

aprointed to understudy Mr. iiart. Mr. Christoffersen s~ys 

the period of understudy wOllld be based on ho" well i'lr. '\"1 z 



000.121 /':?/' 

progressed and functioned in this position. This he says 

was the reason for applying for a two year extension to 

plaintiff's work permit. Mr. Aziz did this understudy 

until plaintiff left and is still performing satisfactorily 

tile work plaintiff was doing. 

At about the time he wrote the letters dated 17th 

June, 1980 and 22nd September, 1980 Mr. Christoffersen had 

several discussions ",lit.) the p12intiff about the extension 

of his \wrk permi t. lie says 

As to the 1900 sltuation and discussions 
with plaintiff. I did not make any agreement with 
him. I did not at cll1Y st<.HJC C]uClrZlntee him employ­
ment ttll the clod of 1982. I did not hilYG uutllo. it I' 
to do that. I believed I would req"ire his services 
rOl- OlPI;n)x i I!\,)ccl Y .? ,/(:,lr.'.; hence Illy rct):-;Oll [01.-

r~:coillil\\'I),-j L!vJ 2 YCilr \,\!()l,-k pC-C!ili t: ex Ll'n.'; l.on ...... . 
T d.i d !: d~: l; veL l c ] 1 i ') 1 ,d, n l: :L [f Ul Zl t t hi,''; 3 m 0 nth:.-> f 

110ticG provisi.o!) 111 I-Ij.s (~Olltract WOllld no lCJ1Qcr 

" 

Mr. Christoffersen s~ys Air PilCificfs PQJ.ic~] in 

m j d 19 e 1 \.1 a~; to ,1 '": r:: ali z e a .(~ Crl1 i c k 1 Y as ro.s s j h 1 c tl n dam (-l J 0 r 

re-org<1ni;:,:'i ~.i.on of the 211t;")i neerinq section \v<'ls going on. 

Bearing this in Inj_nd in the 13tter part of 1981 112 

rc:con1ri1':.;ndcd to the PC1-sonnc..::l Department the termination of 

nprointmcnt of tllrcc cXJatri3te contract engineers one of 

whom WDS to be the plajntiff. ~le s~ys he recommended two 

en1Jincc;r.s t e:n[)loYfllcnt be tcrmin(1ted in ,January 1982 a.nd 

tllat of the plaintiff on April 1982. 1'hese posts wc:e to 

JJC localize--j ill 3r:.'CC)Ld~ncc \-Ji.th the Company I:~ policy or 

loculiziltion. 

ThereDfter on 19th October, 19t1l thG Personnel 

Dcportm~!lt 03ve the plainti[£ 3 mont11s notice of termination 

of his employment (Ex.H). Po'sonnel Officer, r·lr. Sat ish 

i'·1<JhZlr2j, Y-'1:-0,-lCJht t11e notice La ~·lr. Christoffcr.sen's office 

w!10re ~1r. CllrjstoEf~rsen hZlndcd j1: over to the r1aintif:E. 

Later tllat afterlloon Mr. Christoffersen says lie 

drove plaintiff in his cur. 11e s~w that tIle pJ_nintiff w~s 

genuinely upset. Hr. Christoffersen says: III donlt believe 
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stoted at the time that it was a breach of his contract. 

He was complaining that the period of his work permit had 

not been worked out. He felt he should have served for the 

period of his work permit. He was not critical of me during 

the dJ.SCllssion. I~c did not say I had made contract witll 

him [or 2 years. lie kept talking about the period of work 

permit which was 2 year~. I was a little disappointed that 

my recomm8ndation had not been accepted by the Personnel 

DepClrtment. At this tim8 I f8lt I really needed his services 

till end of April." 

Pl(jj ntiEf: oskcd hilil if he could intervene on his 

behalf. Mr. Christoffersen had a meeting with the Engineering 

JICt.':_;O!I!lcl llt:j-lolL!.II\('IIL )),Jd l\(',:11 illLollllc·d til,)!. Hi. tlzi;, il')(i 

beon approveej Clnd there ~VL1.;: no point in ~1r. Chrl:3tofferscn 

m3kiJlg ~!ly .furtller recomrneIldo,tions. 

noticE.~ provlsion fltherc h'o\lld be-; ClejreC;ment on both sic1(~.s nnd 

contrZlct ll
• 

Exp1(Jinin0 'i"lhJ the period 'ivcLS extended for 7. YI":'(lrs 

und 2 non t-.:h.r..; to 31.s t cJiJIlUcjf'/ I J:)G3 t'll'. Ch~-istofferSI2Il S(i~!S 

his origir~J reCGnlincnct~tioJl w~s 2 ye~rs but the plAirltiff 

\,lJntc.d tho F-,orioc1 to QO tc LLJnl.L"!ry 19[33 for personal re,":LSC .s 

DC?pJ.rlrncnt a!J;jlll: it. 

On \:1112 q,lJ,::;stion or: the ext\?nsion of plaintiff IS 

work pernit for a flJrthcr two ye~rs 11C soys "I have de~lt 

with a lot of cnsinecrs. If yo" JPply for 2 or 3 ye~rs' 

tim~. 

,"inc': i:!j(-j-' do ),01,: nccJ I" [:) r- IC 2 uc c \"car:3 I~ Ii C' )~ , t 15 . ( -, 

terminilted on 3 months notice " L(1 ter he s FlyS " I KnOhl of 

many expC1 tr i a te eng ineer s \,,rhosc con t rac t S \\Jcre term 1 n(J t cd 

on "3 months notice b!2fore the expiry of their contracts". 
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Exhibit F12 shows that initially the plaintiff's 

work permit w~s renewed for 1 year on 20th November, 1980. 

Thereafter Exs. F3, F13 and 14 show that on 26th November, 

1980 it was further extended to 31st January, 1983. 

Plaintiff in his letter (Ex. F9) sent to the 

Immi,)ration Department on 20th October, 1980 Inote: "I hilve 

been asked by my employer AI.r Pacific Limited and agree tc 

£,,"ne,:, __ my_.~().':'~:rac:!. of employment for a further period of t\'JO 

(2) years. It would be appreciated if you could kindly 

renew )TtY curren t work perm i. t accordingly. 'i Hr. Gilnlcy v!ho 

w~s c~llcd lJY tIle plaintiff says he knew in general terms 

that: the pJi''linti..fffs contrdct hnd been extended for 2 YCcll:-S 

hut he vias not Clvl~lre th3.t it was for a fixed period. rle 

~rllnj_I:~ h~ w~s 110t rresenl: rluri.n0 tIle dj.SCD5sions })Gt\~eC8n 

LI-;l':: pl;·linl.irr <-ll:d ~,'1J:". ChLj,';Lo[fcr.~;;c:n but uS Celler;)l ~1(111'::-l(Jcr 

hc~ vas !.old of the di.scuss-i ons. 

h:ld l.>:::Ctl !n(J;:-ic to ren~i\l pli:inl:iff!,s i\lork permit for 2 yetjl's. 

lIe SClyS he 1..1nC1crstood from llis conv0rsa!:J.ons \vith 

i.'lr. C1Jri.sl:r·;:[c;:-scn thC1t pl,:linl::i.ff 1 s services h'01..11d be neec1ed 

for a furlilcr 2 ~'enrs ns 0 local W2S not tllcn avai18ble to 

t(1)<e over tile plC1j.nl:iff's h'ork. 

In cross cxaminalion this witness said III see 

Ex.B. Tjlis is stanciar( fOl:m of contract. 

either p3rty terminate on 3 months notice. 

I see Clause 2(a) 

To my knovJledqe 

the Company has never employed an expatriilte without righ 

to terminate on 3 montns notjce ...... . For Air Pac~ic a 

contract without such termination ri')hts would be most 

c;.:trz:ordinury. As General ManDger I have never com8 c. ross 

Sl)ch a ront:r :,lC t . Plaintiff ncvcr suq')csted that the Company 

~i(l not have ri')ht to ter~l.nate his employmerit on 3 month 

no ~.ic~. T C ,_ J. he hc:v:1 n1<1c1C this ,':ilJQqc':stion I l.'.ouJcl not helve 

~ll~t is r~rt of COtltr~ct. \'ihetllcr plaintiff 

~lr. llurt h)aS eXpCCL"cd to be 'i\lith th(~ Company for 2 years. 

They always look at locals to do work and if opportunity 

arose ~is employment would be torminated ..... 

on lookol..lt for localizing exp~triatG engineers i jobs. If 

local l"ras a v a.i 1 abl G to do C:X po t r l <:.1 t e enq incer I s job it \.,'ou Id 
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be CompJ~y pol.icy to tcrmina'te expa-triate!s employment. 

EnQi"eerinQ Manager decided Mr. Hart's place could be 

localized und that is 0,lhy it was localized. II Later he says 

"I don't Knovi if he was assured his contract would not be 

tcrff~inated before Jrinuary 1983 1
'. Mr. Satish Maharaj, a 

Personnel Officer in Air Pacific, said in his evidence that 

the plaintiff's contract \-nth Air Pacific (Ex.B) was the 

only contract witll him. He says that the plaintiff never 

arpro(lclic:d hjJn for any renc;\..;al of this contract "thouCJh 

conl:l:-ac:t cJO(?S not need ·encvl.?ll". He says there was no 

variation of cant,r-aCl: (Ex.I,) at any time and says "1 do not 

know of ~ny contract which would disentitle Company to gi\'q 

3 nl0nl:)ls fl0ticc. 1\11 contl-;::Jcts so filr mcloc by CompZl'IY 'liJi-t- il 

COIltract enginoeJ:-s provide for termination on 3 months 

noll_ec". 

As \>.,1(: liuve seen tlle contract beth/cell the parties 

I> 

is "for i\ [:Lincrcum [lerind of 3 years" ,lith Clause 2(,,) gi.vinQ 

eitllcr [)~r~ the rjQllt to t(~rminAte the cmploYlnent by 3 months 

notice il-t ~ny time. It could, for eXrtmple, be terminated 

l-,y oi lhcr sj.d(~ tiy 3 rnonths notice during the minimum period 

cf 3 years. The conl:rc":ct uses the \,,;ol-d "minimum period'I, 

1:1 Il~y or,inicn the intentioll to be g(ltherc~d from the llse of 

tlJc.:=;e \'Jo'Cd,;; is th0t its o[J(:r<ltj,on \vuuld not 1.)(' restricted 

to t:tlC n-linj.mtlm pGriod if t~ie parties mutually agreed to 

con tinuc tLe emplol'mcn \. beyond the mj_nimum period \yJ. thou t 

rnakin0 3 new COlltroct. They could, of course, if they 

mutuZlJlj! <101'Oecll mak'3 (1 cOiilplGteJ.y 112\" cont.rZlct after the 

mini':1\l!l1 per.1od (J"ld lliutllal1V ClqrC(~ to any v'::lri2tion .1'1 the; 

I have to (j,;cicle who t ilctually happcn8r1 in 

this case. 

I h;]ve cnrefully COll.';idercc1 u1.1 the evidence 

DiC\'2:! (',n:l Cll::::o Cop,SJ.rJerccl ,'\11 the documents put in evidence. 

\..;ilncSD and I do not ilCCCP! liJ.s vc:rsion of his discussions 

with Mr. Ci1ristoffersen. ()n the other hand, I found 

~lr, Christoffersen to bp a reli~ble and trutllflll witness and 

I accept his version of ttl(~ disCllssions ~lC llad with tile 

plaintiff. T'here i,s no other ~vi tncss to the discu,Cjsi()rl.s 
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that took place between thcm. 

t; 
00012ti /'/-

The plaintiff relies entirely on his allegation 

that Mr. Christoffersen verbally aoreed to guarantee that 

hi.G employment ,,,auld be for a further period of 2 years 

onc month with neither par'l.y having the right to terminate 

the employment during tllis period as is provided in -1aJse 

2(a) of contract Ex.B. lle says 112 did not ask for this 

00reement to be confirrned ill writing by Mr. Cllristoffe: ;011 

or Air Pacific. He knew porfectly well that although 

~lr. Cilrislc)[-fcrscn intcrvi(~wcd l1im in J.977 before lle first 

commenced working for Air U~cific his COlltract of employmellt 

w~s made witl, the Personnel Dcpartmellt of Air Pacific and 

r,ot \-lith Mr. Chrisl:offers~n. ~JG mllst l,ave kno\~n that 

by the Pc;rsonllc.:-:1 DCP,-L[ll11cnt Yet il[Lcr l1is discussiollS \~itll 

Mr. Cilris!:nffersen he Clid !lot ask for his a11egcd ne\-,I contract 

cr, if 110 alJ_cQcs onJ_y a v~lriation of the first contract, any 

v,:ll:-ii;!t:~Gn thereof I to be c'-,nfirmcd by the: Pc:rsonncl DC?partmr'!Jt. 

!!,:~ eLL·,; not evon ('IS)( 1--1r, CllrJ..'::;to£-Fcr,scn to confirm his CllleCJ0d 

illtroduccd a very irpG]~tant cllDnge in the standClrd fo]:-m of 

contr~cts used b~r Air PQci.tic for expatriate engineE,rs in 

ttl~t it took ~way lts rigllt to tcrminDte the contrnct on 

3 monlllS notice. The.: p1aintiff made no effort 2tt 211 ..L ') 

h-Jve tl~c nCi'J CJ(]rr:c:mcnt CO~lr~i.l-mGc1 in \,vriting but continued 

to work from the expiration of his minimum term of 3 year~ 

Oil 31Dt D2ccm}~'c:r f 1080 to ] 9 th October I 1981 when he rccei ved 

notice of tormination of his employment. In his two letters 

C1clc1reE,secJ to the IIPPliql:,]tion Office? he does not re[(~r to 

~r~y new a0~cement or v&liation of the first agreem(~nt but 

s tilt e s j 11 II i. s 1 c t t e r 0 f 20 t h fl a y, 1 9 GOt hat us" 1\ i r Pac i fie 

havc approacllcd me in regaJ-d to continuing my employment, 

cl!v1 th_i_s letter is to certify my willinC]ness to do so" Zlnd 

in his J.~ttcr of 20th October, 1980 he says: III have been 

P:lcific l,j,mited and agree to J:"cne\v 

my contract for d further period cf 2 years ..... " He speaks 

here in October 1980 of "rc,ncldng" his contract and not or 

a new contract or any important cllange in the terms 1£ hi' 

contract. 
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I Ilave considered all tlle evidence on the 

of the signing by the plaintiff of an approval for 

fremlin. I do not believe him when he says he signed 

his p~por blindly without knowing what he was signing. 

Even Mr. Ganley, who was called as plaintiff's 

al1d WIlD was General Manager of Air P~cific, al1d \~ll0 

w~s kept informed oE dpvclopments, says th~t tIle 

pl;)intiff never sUCJqcstcd t.o him that the Comp~)ny dici not 

have the rigllt to tcrnlin~tc his contract of cmploymellt on 

notice ~nd that jf he had made such a suggestion 

he would never have agreed with it. He said that the 

plaintiff W(j.'j expected Lo lie h'il-h the Comp;::lllY for a _ul:-thc ..... 

period of 2 years but he goes on to say that if a local was 

eJv;:lil;:l).Jlc Lo do the cXpdl.:rj ,ltc cnC:Jin0cr I::) job it would ,)C 

the C':omp/lny's rol ic:V to tcrmi,!l(1te the eXpatriate's 

lIe; furthEr S(}y.'"5 that for Air P(ic:ific any 

ccntr::ct i-,'.i thOl1t. SllCh tcrrni nr1tion l:-igh-rs h 1 ()uld he most 

cxrr~oJ.~irQry 2nd 2S Gcner~J. MOll~0er lle had 112ver come 

acrORS slJcll 0 cnntra(~t. 

The plain tiff sa)!s f'lr. Christoffersen cH]rccei to 

tIle fixed pcrioJ of fur·thor emploYITIcnt witllout ri.ght of 

tcrln:i.nc:tion in the rnid0J.Q of 1980. Even the pl~intj.ff 

(1qrccci in cross-examination thtlt if he had so ag::eed it 

\:~s str~nge tllat Mr. Cllristofferscn initially recommended 

(} 12 month,s I cxten~;ion of plclintiff IS \<Jork permit ii1 hj.s 

lc:th,:;1: to lLc PCt-:"):)lllJ(?l ])(;P;:p_~l-m0nt 011 17th June, 1030. It 

rccommcllrlod Q t\~O yCQr extension of the work permit 011 22nd 

Septc;r,b€r, 19::0. 

I acccrt as true Mr. Cl1ristoffersen i s cvirlence 

lhllt he did no-L ,ll u:l)1 stcH](,; CJuclrantec or have the uuthority 

to 0l1~1-l!ll.~c t!lC rl~j.ntif£ 2~rloymcnt for 2 ~'2ars or 2 V2~rs 

\-,ould reqlJJ re plnint:iJf I 5 .';ervic(;s [or approxi:rt::tely 2 YCClrs 

aft e r 1'-1 r. Jar g ens C Ii l.s res if) n ,:1 t ion (1 n d t hat i s \./ h Y 11 e 

recommended [) 2 yeur exten.';10n to thc 1,'I,.'ork pcrm:i. t. J bl...'.lieve 

his evidence that he did nCll ever tcl1 the rlaintiff tllat-
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the 3 months notice provision in his contract I,ould no 

longer apply to this extended period of employment. In 

1981 due to the re-organization in the Company and its 

loc~1ization policy and ~he availability of Mr. Aziz he 

recommended that the plaintiff's employment be terminated 

in April 1982 and that of two other expatriate engineers 

in ,Janllary 1987. Air Pacific while accepting his 

recommendation that the plaintiff's employment be terminated, 

decided to 'lcrrninate it earlier th~n he recommended. 

I have no doubt on all the evidence before me 

ti1;-)t the rJ.''lintiff IS emp]oYIH0nt with }\j_r Pncif,ic: continllPrl 

\ln~{'!r tile provisi.on~ of contr~ct (Ex.B) after the expir~tion 

of the mLnirnlllrl rcrioe] or 3 yc;)rs f'llc:ntioncq therein. 

I t!lcrcforc find tll~t tIle terminatiol1 of the 

p1.]Jntiff IS c!li}lloyment by ] months notice u.s <lforeSeJid \':25 

lCr\,/fcl 01ld c-~.s Pl"CV_ldGc1 for in the con cruct (I x. iJ) h'hich 

,':'(ppliccl .:11: the d~ lo of such Lerminu tion. 

l'tlC plaintiffls claim for damages for breach of 

con ~'rLlct therefore fails. J am sal:i.sfied from the evidc!lCP 

of Hr. S,ltis\1 j"\,_lharClj, Per;;:,onne1 Officer for Air Pac,lfic, 

t l; <l t () 11 eHl1 0 u n 1.:.s due tot he p 1 a j_ n t iff \\1 (~r epa i d tot he 

Flaintiff. As to tho alle0cd telephone account of 520 

the dcfolldant Company is willins to pay it if the plaintiff 

s ~ I brn its c1 eta j, 1.'3, • ts reg~r(l:~ 3 d~ysl hotel acconlmodation 

vOllcher LIt fJjlcd to do so. 

collection by the plaintiff. 

1111i3 voucher is still Jwaiting 

The rlaintiffls cl_()im is, therefore, dismissed 

wi1:1, costs to tIle dcfenrl2nt Company. 

( 1'. t'iL1c1hoJi 
,JUDCr: 

Suva, 

r 


