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JUDGHENT 

The nrTollant l",,"S nrrcc·.l on 6th Sel'~Dmber, 1980 follo1'1inC a motor 

a~cident in Tflyc1'7tl AYCI1U~ et trc entre-nce to the Northern Club. ,en the 

ttppclJent ~,.;nn Ip~v:i.:r;e t::'} clnb ~ho'Ut 9.00 p.m. It was a. Snt~r::~:y and 

th8 LCC'1,.[)cd nrp0DT'cd i11 frG·\~t cf the L~c:tctrD,te on 11o:1day, eth Oc ~obc!' 

Ch!\TC:;:d l1.ith drivinG' undo:'.;'" t110 :tnf1~J.t;n'..~'J: of n:!."'inJr ~c.nt:~r~ry t\'~ .. :-<""::t~r;~ .. 

39( 1) of tllo T:':'D .. f'fic IJrd:1!l:'lnc:! and ('D.~[;8rCu3 ~T·:tviD:! cr,::rt~31J~ :to .r-.~ l'~~on 

:'8. TIe pJccdcd net uli:!:~y to bv~h Ch31·(}:S. ']'1:8:1'C fol1cnrod a TSf.~·ctt~clc 

str..tc of ['Sfn1:rs which in 110t 'llr'c.o:-"""0on in F:i.j:t. Hi;:} tri~l die. l:-,)t 

COr.;!D.cn(:c u'''lti,} 2f3·th Hay 1981 mora thO-n ej b'ht mon'chs aJt(~r 11-:"3 ~_!'r-')~'ta_r.cc,. 

, 'Eecrine d:.l'te:J on 8th Oct.(.;bc~, 1930, 17t~ r0'\"Ctl1;,~r, 1 :;'00 ccr:d I Jth cZ 
. ., -

JiH:nary, 19(.~i 1wre llbn:::rion'",d i';~cn thry yrt'osccutlor. c;;t;:;:ln)o e.rl,ioui:rn::')1!:T;:3 en 

the CTourO'l that an impo!'te.nt ,·d tn;)8D h~iI. not been S'.lrnmo1'"'~". 

0n t};.~ 29th Nty, 1:)81 tho unCOtTJ.ctc::l b_'ictl KDS ~Q~',~:_~:-'T::)(l to 7t:: Ju1y 

c·.lt on Gth c
T"ly it W1S r1t fUl~~,Ul' b,,::k to 22l'.,1 Cel't(;"::lor, 1981 CTeLl·;i.ng 

a Gap cf 1 G 1~C'':''>,s i!1 t1:'J R~u::_lc of th!; tr::.2,1~ T1je pl'o.:,ocutlC'n C-:,38 clt:::::c1. 

on 22nd SCrtotl1;er, 1981 and the t:riel '~,lG n,d~1curned yet vglin for a:;::,ot;~~r 

month to 19th October, 1981 to B.lloli thedofenco to subpltma a r:er8on called 
l:LrJi-Li. On 18t·h l;O~ICfJber, 1SG1 }!oriti L{~d' ar:<H't)ntly- not b:C~l t~e.c0d and 

tL::! d·..:fcn-"-,'J 1:."l~ clr'!fF1U. 

lIe W:lS fl.md $100.00 and disqllalified for 12 months for driving un1er tl:c 

influence of c.rinl: and fined :;40.00 for dancerous driv1l:G' 

He a:;>pcals actlinJt both convictions and the fines: 



On 11 th December, 1981, -the learned magistrate imsperided-the lippe'llent' s 

, squalification pending the outcome of his appeal. Thai un:precendented step 

in my respectful view beyond the magistrate's p01<ers. A disqualifi-' 

for driving under the influence of drink is mandatory 

section 39( 1) of Cap. 152 unless there is a special reason connected 

incident for not imposing it. There is no power under the statute 

a .roav.strate to suspend disqualification. The learned magistrate 

convicted the appellant had no authority to suspend the automatic 

;; .. ~c.t"tory dioq\l alifica tion. 

The appellant in tho courn9 of the appeal (lublnlts that the evide"co 'Ina 

that no reasonable tribunal ~'ould have convicted him on it. 

There "as abundant evidence that the appellant .... as drunk provided tl:,; 

acce"tod it. It 1Tould then be for him to determine Hhctl:er 0:::- not 

appcllcnt wan capnble of having prOF:' centrol. 

In so doing onc would eXT0ct him to taJ.:B into accour.t tho Il'.£.nn~:- of th0 

nnt's driving. 

P.H. 2. rt~ni Nasau, ~~·J.e o'tl:~l" driver, was dr:tving from Dr3.C'n Aver.',tc nlorJ.g 

t01-Tards the post Office ,'r'c0n the a:r:relb,nt em,ergcu f:::-on tto 
i' - fA...... "I- ....-;, .. 

lTOl'thern Club drive:1fray into the 8:r;.::)7,,':::t'~,(~,t.U' rr:.-:h 11tt:;C'Jt T':l.llrJinC; th~!:'oby 
, -

fm accident. The learned magintrat.C) m:lC1.c -:10 rcfGr'J:lca to 1'-::ni 

?;asnu' s (~eocription of the accident but it is aP1'3rent tha t he accepteu 

apl,el1,'lnt's unsworn statement claims that he' l7!lS still in the club 

.. ;Lr~il 1'. '\-,T. 2, Peni JTa3t:'u, crashed int.o ld.m. The learned. I:,~ci2tra.tc 

tbl evi'lonce of p.':r.3, p1ice corpar?l Jcgefa, th:>ct he disc07c::-ed 

1n the ccnt:n) of Tt.vc':1'n AV8l!ue O})po['i t? tr.~ cJub entre.nce a:c.(~ 

the mr,gitr\.;ru..tc found t~1[lt til'? slass indic2,tcd thJ r"Jin~ of l.tnr'~_c/;. 1)IJ 

cmph~ticD.l1:r rejected the app,,11ant t B. unrr:'rorn 9tnteillcnt tl~1d reG-'.rL-cd the 

appcllc.nt's t-,fO defence 1;itr:~3sas as lil1TiJ. He found th" al'Pcll""t to 11,; ,;t 

f~llt and on tl'(3 ovidence th~re cnn he no doubt Hho:te7c!' that t::c arr"lil1nt's 

,mode of <irivinc WllS dangerous. Tca appeal llgai nnt conviction for dant;erous 

rlrivil1l'; 'wn no m01'it. 

;:;eg:::.ru.ir..'; the drb.1k charco P,~,L2, P(:!1i rasau, zn5d he i':'~"-lt to ~',r:r:.:;Jlt!~;t 

wl.v 1i[!d revcr:J0,1 hi.s f;[lT in l1,o d1r'}c-r.ion of ·tJ1C club drivel ).r·,;;.edi.?t'~1y 

a:ppel1::nt "an stnr,r,ering, loud of vo:co, alSgTCSEivG and :Jmcllin~ rrtro:1C:Y 

of drink. 

1'.',!. 3, poli~e eorporo.l Joncfa (suprn) said thnt the appell'lnt s:J()llca 

stronf,ly of alcohol Has talkl1tivcA.nd refused to accept the:t, ,Tose,fo., vas "

policeman i'n spite of his uniform. 



P.'·'.4, p.c. 11ahendra Prasad, 

medically .examined. At the 

accompanied the appellant to the hospital 

hospital the appellant'refused to be 

because the other driver was not being examined. 

At the police station Police Supt. Chattar Pal, 1'.'!T.1 saw the appellant 

9.15 p.m. He noticed appellant's breath smelled of alcohol. He said 

appellant was protestinr; that others were drunk - not him; he noticed 

appellant was unsteady on his feet, l,ad difficulty in keepinG his 

balance when sitting down, and had difficulty in keeping his eyes open. 

the appellant to try and carry out several "co-ordination tests" 

appellant fBi led to do. The police supt. concluded that the 

1-lan drunk. 

The appellant's counsel submitted that evidence from the police rc,;\ to 

appe llrcnt' s "tate of in'cbria ti.on was not admissible on tho ground th.'l t. 

'thay were not medically (l'.wlificd.. T},ere in no merit in that to'Jh!oi3cion. 

Jt hilS br,on accrpied for dccrccks th.qt a p"lice DcfIeer of sc\'cral ycrcrs 

standir.f" whocc dutio:) huyc brcught him into conb'}.ct yd th b.:lT8 J crir'.1:i.r..C, 

drunks, drunk nnd dinordcrlj_08, 3nd in~aJ)ahlefl, i!"J 1:,-.:11 cxrfJyicr.::(!J, to 

do::::cribo n l·-;l"nOn'!1 condltJon and ;ma,Y c:<i;j~C[JD an orlnJon frct: hi::; 0',([1 

observations tl'\CLt some p~rscn wus drnn::':-. (If COU1'~')C bcir~r, (~run~c is rot in 

offerle!'"). If medical c'tlidcncc were c8D0ntial to f:iUPTlOl~t a chr.ree 

drut11(cnness no one 1"ould be COHvict~:i bec!lune th~y -;,tould e7.:Jr8iGc 

,their ~lght to refuse rnccicnl examination, .ius-c as the nrrellant did. 

ECr;cver, a ]ny witnCG3 mny not cxprc:Jo p.,n CIJ}.lYion t':~:tt n r:cr0on H[18 

incn.:r:r ... ~:!.e by TO.)30n of drink of h':l",riT'G' r-TOr~r co!-.. tr:)l o .... r('r a rtoter CfJ..--"'.:" 

tha.t is the very insue 1<.':lich tho rilnr;ictrat0 r,.u3t cccidC'. BV':!:1 

opini on is expresscd by a elector 11ho m:lY b~ entitled. as a:1 eXfcc1't 

to offer it, t 1,e Court is not b'.)und b:;t it. If th8 r:!1r;:!atr[l~;c nc-.::r..:pto n. 

doctor's Opild on [lO should l'cfcr to th0 e,,,,cidtn:l "8 of c.rl1n1~ :r:.nC~~l 811O~'r:i !1,S' 

"i!:Y ho ,'lV,,-(;(~3 '"lith thr~ doc-'cor';,; opinion. 
r~ 

~hG pdico \lHnonc0/o'pil1ions wore not limited to the iippoll:lnt' 0 
/ .. .... 

state of intoxi,cHtion, 'hut iL1pro},:crl:r includ£:d thci r Y:!.LJ~ .. (S ~.tD to :liD 

" 

f.'I,'.3, (;0:'j.1. ,TC~:L.-_fD. ~L1~: ":'~~~~ V:LI"',[ iC3 U'2t U:2 ;l~,C,.:j.::·~d. i7&3 r,Ji ccr:-,·t1'J 

of urivlng motor VCiliclc '!. In crO~";:J-c'X,,)17!il1[d,i.*m, F.\r •. ~ Cnns{ablc i:'. rr<':'~::::.c1 
gave his ol'inicn tr~t "to,e Ilccu~ed 1<,,3 not ca))rcbl,) of proper centrol". 



The judgment did not refer to any of the evidence revealing the extent 

of appellant's intoxication such as the smell of lus breath, inability to 

co-ordinate, unsteadiness, talkativeness and aggressiveness. It was the 

learned magistrate's duty to make his own finding thereon and demonstrate 

that he was not simply accepting the opinions of the police officers. If 

in the mngistrate' s opinion the appellant was under the influence of dr5.nk 

he should then h~ve 'formed his own opinion as to whether or not he was 

. capnblc of having proper control. The appellant's dnJ1ecrous driving could 

have been indicative of a lack of judgment and concentration induced by 

intoxication. 

The judc;mcnt only refers tothc opinionr, of. thcproGcc.utiim ·;itncsses. 

Of P.'L 3 the learned. maGistrate said "Tn this witness's 'opiriion~~:'J accused 

waS affected by drink and incarDole of prorer control". '!lith rcgard to the 

superir.tendent's (P.ll.1'u) ovidanc0. the ~,r.~arned mD_eistra:te said, ",. •. ~ .• 

P.\·1.1 carried out cxte!ln':.vc testsj hin conclu:::ion ,·rns that tl!,.::: [lcca[',,:,d i-,rC.3 

un:it to erive bccnuG') of d!·i;l~:n. 1:,::1 in hi:) judgn:cnt he s[:jd lIP.H.1 :1.S 

Tho~c l"ro ... ;eC"J.tion I'rit;r}t:'s!)~s ~I::re prcncntirr," a~ evic1or:ce the yery finding 

of gl-:.il t ,·,hi ch t'h9 Inc.£:1.8tr[; .. ~~e haa to de tcrrrd .. :"le. 

~'hc cv~.uc;ncc a(lduceQ by the proscct:,tion aD to the arplJ11ant'n behavicur 

wuuld hen'" been ample to jU8tify hi'! conv:\ eLion lmt I cnn."ot act upon "hn t 

ev1d0TICO myseJf nnd nsc it to 'lpl;,old t1'l(~ 1c£>_r!lC'c. rCJ.ci8tTat~~' 8 fir.~ll '[!f, of 

&"l11 t. r.n}~e r2a:'")on oei;'!G that the lt~a:rr.r;d tn.'1{r,i3tr2.tc did not ir.l:,icCl-t~ t1-:e 

extCJj-.t to ·.{1:i(;h Lo Cicccptcn their evidence of intoxication. Ei.s juc.e;::ent 

der:;o1l3Lrat(:s 1~1:"!.t he relied Vl)on tLc:Lr in3.d::rt'-~iblp. opinion;; t1::-:t t'hc 

I ..,n· 1hJ1.· r-c" rcll1"+"r~ 1" to ,-... '. J.o', ~·l·.c ,~1Y~J:'.,~1. r·n tL8 fi'l';:;t C~·.1~1"'::. ,,",,~.J ~ .... ', u, ,. ' __ '~u,H, '" • v ~.l':t Cl._ v 

conviction fOl~ uri"'",illtj " .. hil:~"t und0T the :'l:.::'lu'cncoJ cf dl':i.r.r: in (i;,~,:1.sL2d; 

fir.·] '.~r>: (;i~;q\-lOJificrrticn aTC }"'()ocinll-:d. 
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