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"IN THE SUPREME COURT OF FLJI (WESTERN nxvxsxom)
- AT LAUTOKRKA ;
‘Appellate Juriediction o

Criminal Apveal No. 1 of 1982

FOTORIRI ANDREA . = - - Appellant

BETWEEN :
" AND : REGIVNA o - Respondent
Mr. I, ¥han . Counsgel for the Appollent
Mr., D, ¥Williama o ~ Counsel for the Respondent

JUDGHE H T

The arrellant was arre 1 on Gth Sep'“mbﬂr 1980 foilofiﬁg a motor
faécidént in Tavewa Avemiz at the enirence to the Norihern Club, .ag the
appellent woa Jeaving the c¢Ind ehout 9.00 pom., It was a Saturd:y and
the ccorsed nrpoored dn frowt of the ragictrale on Mondsy, €ih chdbsr
charged with Ariving under the influense of drink conirary to. mestion

] 4

-30(1) of the mra fic Ordinanc? and dangzrous dolving eontrary oo lon

Lo

Z8. Fe pleaded ot Failty to boih cherges. Mhere follewed o regvetioble
'_$tate of offairs which i3 not uresr=on in Ti31, Wiz trial di¢ nob
commencs until 26th Moy 1981 more than eizht mon’ the afte iz éppe;rance.
“Foarnr” dites on Bth Cc‘rber, 1000, 17th Vovepber, 1000 and i5th of
January, 1634 were abandonid vhen the mrosecution chtsinad adjo“"nzan.s on

“the greound that an important witnoss hod not been summorad,

sarned to T July

.
-
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Cn the 20%h ¥eoy, 1981 iho vncorpleted trial wos =d
but on Gth July 1t was it further back to 22nd Jeptendhor, 1921 creating
.a gap ¢f 16 wecla in the nidlle of tﬁe trizl, The pro; eutlon crse clece
«on 22nd 8 cptenher, 1281 and the trisl wac peiourned 4t sgiin for aroller
wonth to 19th Cctoher, 1981 to ellew the defence to bpoena a person called
Horiti. On 18th Fovewber, 1601 Moriti lLad ayrarently not toen traced and '
tho dufence was eloacd,

e trial vas nod comploted vntil mere than 14 months oftar the eppellonth
Tivst appfaranue i Tenrl,

v On 27th ¥ovember, 1931, the aprellant was comvietod of botlh cllinces.
He was fined $100.00 and disgualified for 12 nonths for driving under the
influence of drind and fined $40.C0 for dangerous driving.

Fe appeals arainat both convictions and the fines.
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On 11th Decenber, 1981, the learned magistraté susperdedthe appellant's
gquaiifiCation pending the outcome of his appeal. That unprecendented step
g in my respectful view beyond thé magistrate's powers. A disqualifi.’
aﬁiﬁn.on a conviction for driving under the influence of drink is mandatory
der section 39(1) of Cap. 152 unless there is a special rcason connected
wgfh the incident for not_imposing it. Thefe:is no.powerjundef the statute
néblinp a ﬁagistrate to suspend disqualificatioﬁ. The learned magistrate
having convicted the appellant had no authority to suspend the autcmatic
tatutory di5qualification.

"=Tbe appellant in the course of the nppeal submits that the evidencs was

»

such that no reasonable tribunal would have convicted him on it.

EThere wns abundant evidence that the appcllant was drunk provided thu
magistrate accepted it, Tt would then be for him to determine whether or not

théfappcllant wag capable of having propcy ccnﬁrol.

In so doing one would erpect hlm to tale into account the mennar of tha

appellant's driving.

- P2, Feni Hasau, Le other driver, was driving from Draga Avénue along

1
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’&auk&w eth without pausings thereby

Tavéwa tveme towards the poat Oﬁfiqe yhen, the aprellant emerged from the

”brthern Llub driveway into the %f;

preclwltauﬁ ar: accident, The ]earned magictrate made -no referuace to Iuni

b

L

a;au's Cescription of the'&ccident but it is’apparent that he mecepted it.

Thé_appellant's unsworn statement clpims that he wa ttll in the clud
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i

]

drivc ray whon P.W.2, Teni Wasan, erashed into him, The learned. ;cgustra
eccepted tre evidence of P.W.3, police corporsl Josefa, that he discovered
5fbken glass in the cenire of Tavewa Averme opporite the club entrarnce ard
fhé.magistrate found thet the glass dndlented the roint of impnot. “io
Qmphgti ally rejected the annellant'a ungrorn etatecent and ngarued the
yapncl,urt's to defence witresses as llava, He fonund the arpellont o bo ot
fa1lt and on tre cvidence there can be no ddﬁbt whatever that the appellant's
_mode of drivirg was dangorous. Ths appeal against convietien for dangerous
3Afiviﬂ£ Wnn no merit. - . o '

. Fegarding the drink charge P.L2, Peni Pasau, sd he wont to oppsllent
wfu had *eVLrJnd hi cor in the dﬁrccﬁion of the club drive firmedistzly

gfter impret.  The appellart w.s still in his enr, When hezot out lhe
éﬁpel]unt was staggering, loud of volce, aggressive and gmelfi n> strongly
bf drink. | '

POLE, poliée corporal Josefa (svpra) said that the appellant smelled
strongly of alcohol was talkative and refused to. o aceept thek Josefa wvas 2

‘policeman in spite of his uniform,
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:fP.Y.4, P.C. Mahendra Prasad, accompanied the appellant to the hospital

p_5e medically examined. At the hospital the appellant refused to be

yapined because the other driver was not being examined,

© At the police station Police Supt. Chattar Pal, P.W.1 saw the appellant
't"9.15 p.m. He noticed appellant's breath smelled of alcchol. He said

e appellant was protesting that others were drunk - not him; he noticed
Hé appellant was unsteady on his feet, had diffieulty in keeping his
ﬁélénce when sitting down, and had difficulty in keeping his eyes open.
Fe caused the appellant to try and carry out several "eo-ordination testg"
'which the appellant failed to do. The police supt., concluded that the

appellant vag drunk.
"(7’;{&51‘(’.5

' The appellant's counsel submitted that evidence from the police as to

Fas

he appellant's state of inebriation was not adrissible on the ground that.
?they were not medically gualified. There 1s no werit in that submission.

t hng been accepted for decades that a police officar of several yee
.standing; whore duties haove brought him into conbact with bars, drinliiing,
runks, drunk and dieorderliea, and incapables, in well expericrced to
db_Lrabn a person's conditien and may e¥prens an orinion from his own
teervations that some persen was drupnk, Of course being drunk is rot in
tself an offence. 1f medical evidence were cosentinl to_support g cheorge
_ihvoiving drunﬁenness.nb one would be convicted becaune thay would exorzise

their wight to rofuse medical examination, just as the appellant cid.

_.' However, a lay witnesa mny'not expreas en opinion that a persen was
¢hbnpa hie by reason of drink of havirng wroper control over a moter caw
'béLaUQn that is the very issue which the rmagistirate rust decide, Bven
if tbat oranOﬂ is expresscd by a dector who may be entitled as an expert

to effer it, the Court is vot bound by it, If the papistrale ncoopts a

doctor's opinion he should refer to the evidente of drunlnnecsa ghoewing

Yy he aprees with the doctor’s orninion.

Y

The pelice wilpessi; opiriens were not limited to the appclh ‘g

: o ‘/ ) ] . -

state of intoxiecation, but duproverly included thd r viu”& to oris
2%12ity to havs proper control,  TLLY, the Supt. said, vafter Torming wy

cpinion in this cnse that the ncoused wan inenpable of driving a car

thraush drink, the acemuved wan Jeeckod (o, LL00

LT, Govpl. Terofa oall WUy view 4o that the acetesd was rol earoble

[l
»d
el
e
L I
H
1
4
1.4
£

dr1v11 notor vehicler., In croso-cxavinaiion, FVLY Consta

gave his opinicen that "the ac¢ured was net capabla of proper conlrolM.
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.__' The Judgment did not refer to'any of the evidence revealing the extent
of ‘appellant's intoxication such as the smell of his breath; inability to

'¢o-brdinate, unsteadiness, talkativeness and aggreésiveness. It was the
iearne& magistrate's duty to make his own finding thereon and démonstrate
:that he was not simply accepting the opinions of the police officers, Iir
in the gistrate's opinion the appellant was under the influence of drink
_ﬁe'should then have formed his own opinion as to whether or mot he was
‘capable of having proper control. The appellant's dangerous driving could
fhave been indicative of a lack of indgment and concentration :nduccd by

intoxication.

The judpgment only refers to the opinions 6f~thd\prosncutibnAwitnesses.
fbf P.W.3 the learncd magistréte gaid "Tn this witness's opivion iz accused
was affected by drirk and inearsble of proper controlv. With regard to the
:”Superintendent's (P.W.1's) evidence the loarned maglistrate gaid, "... ...
©P.¥.1 earried out extenslive tests; his concluzion was that the nccuced was
'ﬂunfit to ¢rive beeane of drink", Iz - in his judgment he b j& "PW.Y ds
ia'proyerrofficnr to examine and testify on the sccend limd of th ’“u:ken'
Cdriving charpnt,

.-

Those proaeczﬁion wiiresses were precentirp as evidence the wvery finding

of guilt which the maginlirote had o delermire.

_ The cvidence adduced by the proscevtion as to the appellant's behavicur
Jﬁpuld have besn ample to Justify h*% conviciion but T cannot act upon that
evidernce myself and use it Lo uph old the }c~rnh6 tarlatrate's finding of
igullt. The -reanen being that the loarned mngistratc ¢1d not indicalz the
 éxtcnt to which he accepled their evidence of infoxicaticn. His judgment
:2demonstratcs {hnt he relicd vpon thelr inadmicsible opinions that the

2y 1Y nt o was not f3ib te drive.

i

I am ohliged, reluctnntly, to allow tte avppeal on the fivebt cront,  The

]
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. L) i .- . ¥ : . - ar 2 1 ey e . J‘ﬂ
Ceonviction for driving whilst under the Znfluence «f drirk is guashad; ih

fire urd ¢isqualificaticn are eocindod, o .
Tre cunviction for dangerous driving is ccni“*A'& alory; with the fine
\
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LAUTCKE, {xT ”1111&;:) . TR
gt Judge | RECEIVED .
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