TUE SUPREME COURT OF F1J1

appallate Jurisdiction
LCAPPEAL L NOL 18 07 1902,

SAMULL SUBHAS CHAMDRA ' COAPPELLANT
ot DRorry Road, Suva, ‘ o
‘Taxi Proprictor.

- and -

. . DUURUP SINGI s/o R.K. Singh  RESPONDFNT

~o

KISHORE KUMAR STHGH
s/o Bob Singh

Mr. R. Chandra for the Appellant.
SLoHL Patel for the Respondents.

_ Thé appeltiant in the Magistrate's Court'obtaiﬂcd
=_'_.1‘gr.ﬂ.r_n't anainst Lhe sacond rospondent, the driver of
vehicle DOO16, which was involved in an accident in Suva
:bh1ﬁhe 21 st February, 1981, with a vehicle owned by the
appellant. =~ | | -

His claim against the first respondent, the

“alleged owner of the said vehicle No. DOOT6 was dismissed
because the Magistrate was satisfied that the sccond _
:[Tespond@nt was nol at the relevant time the servent or .
fQQQnt of the first respondent. '

There is anly one ground of appeal which 135 as
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is solicitors Messrs, Parshotam & (o.

Ciloim. My, H.C. Potel signed the Defence.

n allegations which formed paragraph ! of the

ragraph 2 of the Statement of Claim alleged
ol material timns the socond responﬂent was the
fﬁaht.br-agcnt of the first respondent. The first

vende in his Delence denied this allegaticn,
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gacings was thav the main issue was whether «l»
spondent vas Lhe servant or aqgent of the first

Having admitled he owned the vehicle, which wos
thore was primg faciz eovidence that the scoond
nt, who was uriving the taxi at the relevant time,
rjent or o sorvant of the firsl respondent.

s molor claim cases 3rd Edition at p.94
the case of Darnard v. Sully (1831) 47 T.L.R,

Mbkere a plaintiff in an action for negligence
“proves thal camcge has been caused by defendant's
“motor car, the F ¢t of ownership of the motor car
<oig prima facie evidance that the motor car, at the
cmaterlal Uime, was hﬂ1ng driven by the owner, or
Cby his servant or agent.”
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- Twe appellant could have raised other grounds

v

_ he Magistrate clearly arved in stating "Delendant |
Jﬂidﬁ%ully transt?rod to Dharmendra Singh his Laxi
L Thera was no transier. - The evidencd was
_ ¢ respondent handed his taxi to Wis nophaw Wifh
zfﬁﬁi Jicence.
Counsel did not assist the Magisitrata.
: There was prima facip ovidence that tha first
sspondent being owner of the taxi and licensed Lo use it
.éu¢h'was the employer or princinal of the socond recpoandant.
e Theanus was on  the first respandent Lo rebut
_:éviihH1Cc.- The Magishrale should have considored wheisher,
@féct of leaving his taxi and . licence with his nophaow
" :His nephew his agent since it was illegal for Glher
i}thé licensce to Qpe%ate the taxi. The nophow could
beeen held on the facls Lo he cpereting on bhonald of
Sf&naiﬂ . If that wore the case thon the nophcs
']jdyment nf the sceoond respondent would have Loon on bobalf
_ - The conduct of the case wa:z unsatisfactory and
b th'counsel involved must accept some of the bLleme fur
that situation. “The trial Magistrate did not appreciate
he issues involved and shonld rot have permitled the first
espondent to produce the taxi licence in support of a defence
e:héd not disclosed in his statement of defonce. ‘
The appeal is allowed.
: Reqrettably 1 have no opticy but to send Lhe
ESe‘back to the Magistrate's Court for rehearing. Ao thn
fﬁiétrntﬁ who board Uhe colion has telt Fiit, tha
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