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JUDGMENT 

1bese two cases arise out of applications to and actions by the 

Transport Control Board, and involve the same parties, so that it is 

convenient to deal with them together in the sane judgment. 

Both are applications by Akbar Buses Ltd by way of Judicial 

review to quash decisions of the Board. To deal first with C.A. 357/82 

this concerns applications for express carriage road service licences to 

operate express bus services from Rakiraki to Lautoka and return. 

The applicant made an application to the Board on 23/7/81 for the 

said licence, and in accord,nce with Sect' 'n 65(1) of the Traffic Act 

the application was advertised. 

TIlereafter the second respondent nade written representations 

against the application, and made its own competing application. There 

were other competing applications and there were numerous written represen­

tations for and against the applicant's application, and for and against 

the other applications. 

Quite obviously there is much competition for the best bus 

routes, with competing claUns and counter claims, accusations and counter 

accusations, and the Board's task in assessing the various rreri.ts and 
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of the applicants and making fair decisions cannot be an easy one. But fair 

be. It must abide by the powers conferred on it by the Traffic Act, and other­

·must confonn to the requirements of natural justice. The Courts cannot and ~ll 

inteJ:fere with the Eoards exercise of its pNers and discretions so long as it acts 

vires and in accordance with natural justice. However, where the Board acts ultra 

or in breach of natural justice the Courts can and will interfere, not to substitute 

not to challenge the merits of the decision itself, but to set 

null and void, or to require the Board to do something it has 

efroailled fran doing and should do. 

As I said the Board's task cannot be easy, and it is not at all surprising that 

is a lawyer, who should at least be able to understand and appreci.ate the law 

~l;'LJLI~ to the Board's functions, and the requirements of natural justice, and should 

and should be concerned to make the proceedings of the Board as 

as they can be made. 

In fact they should not only be as fair as they can be made, but they should be 

to be as fair as they can be made. 

Now applicant'§ for the Rakiraki to Lautoka Express Bus route were required to 

their routes and tiITetable~, and there was a clash over the proposals to .depart 

at 2.0Spn on the return trip. Both parties had sulmitterlwritten objections 

of this clash of times. But at the hearing the second respondent, through 

counsel armounced that it was not proceeding with and was withdrawing its 2.0Spm 

retm:n trip, and on this understanding the applicant made no further oral sulmissions 

this point, although it could have done and would have done so without the concession 

the second respondent. 

Nevertheless, after withdrawing f( : consideration of the various applications the 

armounced its decision, awarding the licence to the second r .spondent, rejecting 

other applications, but then amending the second respondent's t~table to restore 

2.05fXTI departure ti.1re fran Lautoka - although no reaSons hav£. been given for this 



000089 

-3 -

The applicant not unnaturally n§w feels aggrieved that this ~LC> 

an issue in their objections, and t.l1eY \-,'Qu1d have made oral sutmissions 

on this point, besides their written sul:missions, had they not been led 

to believe that this was no longer an issue. 

The Board claims that it was !ferely exercising its p<Mers under 

Section 65(5) of the Pet to make such variations to the timetable as seerred 

desirable. 

Th o ~'" 0 

ls~tlon states:-

t \ (il 

The Board nay in granting an application under this section make 

such variations in the route, timetable and fare table applied 

for as to it seem desirable:-

Provided tha t -

b) 1he Board shall mt make any substantial alteration in the time 

table unless the existing licencees on the route ~ryplied for 

have had an opportunity of rraking representations in respect of 

the proposed alterations!! ~ 

This provision certainly appears to give the Board p<Mer to arrend 

tlinetables in granting licences, and the proviSO appears only to require 

the Board to hear representations from existing licencees where there is 

a substantial alteration in the tirretable. The applicant is not an existing 

licencee, and it is arguable whether the alte~ation rrade by the Board is 

a substantial one. Also, even though the 2 plicant is not an existing 

licencee, the Board had before it written subndssions by the applicant 

against the 2.0Spn departure time fron Lautoka, and nust be presuned to have 

taken these submissions into account. 

...4/ ... 
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What the applicant asks the Court to find is that inspite of the 

fact that Section 65(5) of the Act does not require the Board to hear 

representations from U1e applicant) nevertheless the rules of natural 

justice do so require it, and by analogy a reading of all the provisions 

of Section 65(5) shows that such a requirement is necessary. With 

that argurr~nt I cannot agree. In fact, on the contrary it can be argued 

that since the proviso to Section 65(5) only makes provision for representa­

tions from existing licencees where there is a substantial alteration, 

no representations are necessary in other circumstances or fran other 

parties. It might have been wiser and fairer for the Board to have given 

an indication of what it was proposi~g to do and have given the other 

applicants an opportunity of making oral submissions, but there was no 

obligation on it to have done so, and its omission to do so is no ground 

for setting aside its decision, or granting the applicant the order asked 

for. Thus in respect of Civil Action 357 of 1982 the application?is 

dismissed with costs to be taxed if not agreed. 

With regard to Civil Action 368 of 1983 the decision of the Board 

ccrrplained of relates to a condition attached to the licence granted to the 

second respondent in Civil Action 357 of 1982, requiring the second 

respondent not to stop, drop or pick up passengers in the town of Tavua and 

Ea. 

On 23/8/82 and 10/3/83 applications by the second respondent, 

opposed by the applicant, to lift the restrictions on the licence were 

rejected by the Board. 

'Then on 27/4/83 of its own motion, without an) application by 

the second respondent, and without giving the applicant any prior notice ox 

any opportunity to make representations, the Board lifted the restrictions 

on the second respondent's licence. 

The applicant is a competing operator and claims to be seriously 

affected by the decision of the Board, which it asks the court to declare 

null and void. 
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lhe Board claliTIs that it was acting solely in accordance with the 

provisions of Section 72 of the Traffic Act, and was acting within its 

jurisdiction in uplifting the. restriction without any application before 

it, without advertising its intentions and without hearing objections. 

Section 72 reads as follows:-

1) during the currency of any road service licence 

the Board rIBy of its own rrotion or on the appli.­

cation of the licensee arrend the licence by 

altering or rev\1king any of the terms or conditions 

of the licence or by adding any new terms or 

conditions that in its opinion are necessary in the 

public interest. 

2) In the exercise of its powers under the last 

preceeding subsection the Board rIBy in particular 

require the licencee to effect such inproverrents 

in the service to which the licence relates whether 

by way of extension or amendment of the routes 

authorised, the improvement of the timetable or 

frequency of service, or in any other manner, as 

the Board considers desirable in the public 

interest. 

c. 4) where the Board intends of its own motion to arrend 

any licenci under this section, the provisions of 

Section 65 of this Ordinance shall • .nth the 

necessary modifications apply as if the Board had 

received an app:ication for the proposed amendment. 

In any such case a copy of the public notice given 

under t~· section shall be given to the licensee 

not less J>an seven clear days before the expiry 

of the time specified in the public notice for the 

receipt of written representations against the 

proposed amendment! t. 
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Now it must have been obvious that the lifting of the restrictions 

would upset competing operators, and it would seem an obvious step to 

take to be fair to these competing operators that the proposed charges be 

advertised and an opportunity given for objections to be received. 

However the Board seems to have taken the view and still takes the 

view - that it could act entirely on its own motion without notifying anyone, 

and without hearing objections. And it bases its opinion on its awn 

interpretation of Section 72. Section 72 certainly gives the Board power 

to seek to a~nd a licence by its awn motion, but I cannot agree that this 

means anymore than that the Board does not have to await an application by 

any other party, but may itself initiate proceedings. 

, k 1 It does. not hav, e to await an application by any other ,,1, &x-/::j W ~ 
'V'I- ~ ~~ ij' ( 

It does not lnean that the Board rmy dispense with the provisions 

of Section 65 (with any necessary modifications). Subsection (4) of Section 

72 in my view rmkes this quite obvious. 

In the event the Board acted ultra vires and its decision is set 

aside as being null and void, with costs to the applicant to be taxed 

if not agreed. 

There is lastly a rmtter on which I wish to comment. At first 

the Attorney General appeared on behalf of the Board. But following a 

case heard in the Supreme Court, Suva the Attorney General sought leave to 

withdraw as counsel for the Board but 150 sought leave to remain on the 

record to further assist the court in whatever manner possible, leave being 

granted. 

However, after both sides had made written 5ubrrUssions, the 

Attorney General was invited, as am:i ~.us curia, to offer his own coorrents 

or observations. These could have b en of considerable assistance to the 

Court, and I a~ somewhat surprised and disappointed that, inspite of his 

offer to render assistance, the Attorney General declained to make any 

contributions whatsoever. 

LAIJTO[<A 
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