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On 31st DecemOer~ 1978, the second defendant, Everett Riley, executed a form of 

(Exhibit HC I
) of freehold land at Pacific Harbour to one Henry Gnmstein. 

~15"que","y', henry CruP£tein was, on 31st October 1979, registered as the sale 

of the land. 

15th Septerrher, 19&\ Grunstein executed 2. transfer of the land (Exhibit "D") 

Kunar. Consequently the plaintiff was, on the rollCM'ing day, 

September, 1980, registered as sole prop~ietor. 

a photocopy, adnitted by consent., of the relevant certificate of 

by the Registrar of Titles in accordance with Section 19 of the 

This photocopy was obtained by the plaintiff when he caused a 

to be.made before the transfer from Grunstein to fllinself was registered. It shows 

transfer from Riley to Grunstein was then endorsed on Lhat 

te of title. According to that memorial. Grunstein ~as the sole proprietor 

that, before he \.:as re[istered as su::"'i, he hac locgec. t;..,,',:· ::a\.le2:~ "as tc one 

~'u"'nClea half sharel
!. 

registration of the plaintiff as sole proprietor, the Re;istrar of Titles, 

under Section 131(1) of the act, entered a cavea~ on tnat certificate of title. 

that Section 131(2) gave h~ power to do sOlhe also altered cwo memorials ~niG~ 

thereon: he alterec: the rre:n:::;rial of the transfe:- frar. Riley to Grwnstein 

,,'oras "O:·~ U?\D:\'::8E:J H.~ Sf.M?.::: O;:.,Y" and he alterec tijE rne-ro=ial of L.~e 

fr01l Grunstein to the plaintiff by adding L"1e words "PS ':lJ O:,\"E .. LlNDIVIGED 

SH.'~""P£ OF H. GRUNSTIm c»'~Y". All of t..'-lat is revealed by t..'r)e evidence of L~e 

,u"outv Registrar of Titles who was called as a witness and 1:' is conri:::1'Ted by Exhibit 11£", 

/b I 
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of that certificate of title. This photocopy was made after the transfer frem 

to the plaintiff had been registered, and was admitted by consent. 

Clearly, Grunstein was the sole registered proprietor of the land when he executed 

to the plaintiff and he remained the sole registered proprietor until that 

registered. 1t was after the plaintiff became registered as the sale proprietor 

alterations. 

Tne second defendant, Riley, is still in 0ccupation of the house (~ as ''\Tilla 9311
) ¥.1b.ich 

on the land. He maintains that he is still the proprietor of one half share in 

by reason of the fact that the transfer he ~xecuted in Grunstein's favour (Exhibit 

of one undivided half share only. Genair.l)' the '..,loros "J8 TO Q;\E Li'XD1\'1Dill h~ 

11 appear in that dO::i.l'T'r2nt. A suggestion, quite unsl.lpported by evicience, was maGe by 

1 for the plaintiff, when he was cross-excrnining the Deputy Registrar of Titles, that 

onto the transfer after it was lodged for regist~ation. The Deputy 

answer was that this was Ithighly unlikely, if not impossible\!. 1 find t.b.at it 

probable that those words were on the transfer when it was lodged. It foll~Ts 

the registration of Grunstein as sale proprietor, instead of as to one undivided half 

only, was incorrect. 

If that is t...'l-te truth of the l1E.tter, did the Registrar h3ve pCMTer to make those alte-

It will be convenient if 1 na...' set out several sections of our Land Transfer Act 

F~gelj,"r with the corresponding sections of the New Zealand Land Transfer Act, 1952: 

Fiji Section 

The Registrar may) upon such evidence 
shall appear to h~ sufficient in that 

, correct errors in certificates of 
, or in the register, or in entries 
therein respectively) and may supply 

'e"t,-ie'£ ~ich have been omitted to be rrade: 

the correction of any 
error ne shall not erase or render 

legi"Dle the original words, and shall 
the date upon which such correction 

'Was made or entry supplied, and shall 
his initials thereto, and every 

of title so corrected and 
entry so corrected or supplied shall 

the like validity "md effect a5 if 
error had not been made or sud1 

Q::j')itted except as regards any entry 
in the register prior to the actual 
of correct ing the error or supplying 

the omitted entries. 

l~,,' Zealand Section 

BJ. The Registrar ITBY, upon such evidence 
as ,appears to him sufficient, subject to 
any regulations under this Act, correct 
errors and supply omissions in certificates 
of title or in the register, or in any entry 
therein, and may call in any outstanding 
instrument of title for Lhat purpose. 
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appears to the Registrar that any 
icate of title or other instru­
has been issued in error or 

misdescription of land or of 
or that any entry or endorsement 

in error on any such inst.rirnent, 
such inst~nt, entry or endorse­

been fraudulently or "",ongfully ob­
that any such instn.rrent is 

or wrongfully retained, he may 
person to whom s~ instrument 

issued, or by \oJhan ::'t has been 
or is retained, to deliver up 
the purpose of being cancelled 
as me case rTBy require 

/NC>t.":lng in this Act contained shall 
as to ledve subject to 

ejectJTent or for recovery of 
for deprivation of the estate 

in respect of whiD~ he is 
as proprietor any bona fide 

for valuable consideration of any 
to the provision of this Act, 

estate or interest ~!erein, on the 
that the pro?rietor througb or l, .. lnder 
claims was reblstered as proprietor 
fraud or error or has derived from 

a person registered as proprie­
fraud or error; and Lhis is 

any 

000l:J~j 
81. Wnere it appears to the satisfaction of the 
Registrar that any certificate of title or other 
instnrne.nt has been issued in error, or contains 
~' ~sdescription of land or of boundaries, or 
that any entry or endorserrent has been made in 
error, or that any grant, certificate, instru­
ment, entry, or endorsenent has been fraudulently 
or wrongfully obtained, or is fraudulently or 
\.."fongfully retained, he may require the person 
to ~~am that grant, certificate, or inst~nt 
has been so issued, or by whom it is retained, 
to deliver up the same for the purpose of being 
can:.ellec or corrected, as the case may require. 

183(1) Not.hing in ::.:"'i5 A::.: shall be so interpretec 
as to render subject to action for recovery of 
damages, or for possession l or to deprivation of 
the estate or interest in respect of Which he is 
registered as proprietor, any purchaser or rron.­
gagee bona fide for valuable consideration of 
land under the provisions of this Act on the 
ground that his vendor or nortgagor may have 
been registered as pro?~ietor through fraud or 
error, or under any void or voidable instrumenL, 
or may have derived frem or through a person 
registered as proprietor L~ough fraud or error, 
or unde.r any void or voidable instn..I1)2:nt, and 
this wnether the. fraud or error consists in 
wrong de.scripr::ion of the botmdaries o!"" of me 
parcels of any land, or ocherwise howsoever. 

It will be seen that the pON€rS of the Registrars in Fiji and Ne-w Zealand to correct 

without direction or authorisation fr08 the court, are very s~lar. 

In relation to the New Zealand, Registrar IS pON€rS, Lord \':ilbe.rforce is reported as 

" 

the Privy Council in Frazer v. \Ialker and CTJ1ers, (1967) 1 

649, t.ous at pages 652 and 653: 

Section 80 and 5.81 are in a differen:: fiel,:; tney deal ·,·,:i::--. tDe 
powers of r..."'e registrar. Section 80 is little more t':1an a 
IIs1ip01 section and no: of subs:antive imporc:.ance, but s.81 is 
evidently vnder in scope. It applies in cases where it ap~rs 
to the satisfaction of the registrar that a certificate of 
title has been issued in error or contains a misdescription of 
land or boundaries or that. any grant I certificate, insttl..l'rent, 
entry or endorserrent has been fraudulently 0:- wrongfully ob­
tained or is fraudulently or 'vvTongrully retai.ned." 

thus at page t55: 

lilt is clear, in any event, that s.81 mJ.St be read with and 
subject to s.l83 with the consequence that the exercise of 
the re~istrar I S DCMers must be limited to L'Je pe:--1OG Derore 
a DOna fiot purchaser, or mort2agee, acouires a title under 
the la:ter SeCtlon." 

(Tne underlining is mine). 

1(1 
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The three New Zealand sections to which Lord Wilberforce referred are set out above 

corresponding Fijian sections. It seems to me that the Fijian and New Zealand 

are so very sUnilar t}~t what His Lord&~ip said in relation to the New Zealand 

must apply to their Fijian counterparts. Moreover, ~t he said in relation to 

Zealand Section 81 must, in my view, apply a fortiori to New Zealand Section 80 and 

131(2), which is the provision under which the Registrar 

in the present case. 

Sare 60 years previously, Lord Lindley had e..'qJressed the opinion of the Privy 

in relation to the Ne\>..' Zealand Registra=! s pCMJ'2rs in tile follCM1'ing ,.;rords in 

" ........ he is e:npowered to correc::. errors and su?ply 
omiSSions, and to require certificates of title or ot~er 
instrurenrs to De delivered lI? to be cancelled or correc­
ted if issued in eno:' , or if they contain any mis­
description of land or boundaries, or if frauciule.n~ly or 
WTongfully obtained ..••.•.. Large, however, as these 
powers are, it has been decided that they cannot be 

exercised to the prejudice of a registered bor~ fide 
purchaser" . 

(Tne underlining is mine). 

Paragraph 2.076 of 'und Law", by Professors Hinde, ~ldjorland and Sim cc::mrences: 

!fIt has been said wt: '&"1 unqualified power [0 cancel 0:::­

correct the register ... could strike at the very roots 
of indefeasibility of title ' . One of the reasons for the 
development of the concept of indefeasibility was to cure 
defects and irregularities in titles, and so the Registrar's 
powers of correction must necessarily be qualified in some 
appropriate way. The limit \-mich has been placed upon those 
p~ers is that they canna: be exercised to the prejudice. of 
a registered bona fide purchaser. Section 81 of [he Land 
Transfer Act 1952 has to be read subject to 5.183 of that 
Act, so that the Registrar's powers of correction are lost 
when a bona fide purchaser for value or rrorrgagee for 
valuable consideration acquires a registered :itle. Tnis 
rule is consistent .... 'ith the prin:iple L~t a ))erson \vDO 

deals .... ,ith Lane Transfe~ land in good faith and for value 
neec not enter into any investi:;c:ion of ':lis venuor's or 
rrortgagor's title: frO'Ti the rTO:T>ent of regisr:.ratio!1 of his 
CNm title l such a person l::nCNls L.1.at the register cannot 
be corrected to his prejudice in respect of any metter 
affecting his vendor's or rrortgagor's title." 

L~t passage, I find in the light of their Lordships' dicta, eAvresses the position 

country in relation to the Registrar's power to co::.-rect the registe:- v;ithout the 

authority. 

It is interesting to note that the learned authors go on to express the view that 

and Lord Wilberforce I s references to a I'bona f ide purc.~aser" should be read 

'eler,enl:es to a bona fide: Durchaser for value - one can "purc...'1ase" pro?erty 1,..,J).thout 
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having regard to the apparent policy of the Land Transfer Act in 

to volunteers, the registration of a voluntary transfer does not preclude the 

the Regist~ar's power of correction: see paragraph 2.106. 

~ .. \'er, in ~~e present case the plain:iffts evidence that he paid Grunstein 

{IJU.'UV for the land \.JaS not disputed l and I accept it. Be was, I find, a purchaser for 

Tne ques:ion rerrains: v.."aS he a bona fide purw .... .aser? 

to rre u"tat the.re are t\-'Q good reasons for sayi~, t....'u.t it is 

doubtful that the plaintiff was in fact a bona fioe pur61aser. 1 siall ~' consider 

those tltwo good reaso,nsll in turn. 

Ex. IT', the photocop)' of the cen:.ific.a.te of title \o..rn.ich me ?lain:iff obtained \\~en 

the search to be trade before the: transfer fran Grunstein to h:iJTlSelf 'WaS registered, 

Grunstein had becare registered as sole ?rop~ietor after he b.ad lodged two caveats 

\o,'ithdra'vm and the other cancelled) fias to one undivided half share' T. 

think that there is rrerit in the suggestion that the pl.s.intiff, having seen 

of those two cave.ats J must nave suspected, if not l::nOVvT, , that Gnms::eiD \YaS 

·","O"ri.etor of a half st-.are only and that Grunstein I s registration as sale proprietor 

The plaintiff was entitled to asstrne, and I am satisfied by his evidence 

in fact aSS1..UI2, tt..at the las: endo::-sed m?JTX)ri21 appea=ing in b:hiDit '71 was 

L'1at rrem:::Jrial was, in effect., an official armounCE:iTent to the ",Torld tr.at Grunstein 

a consequence of a duly registered transfer, become the sale proprietor of the lana. 

view, the plaintiff was entitled to, and in fact did, tike tb~t ~liOrial at its face 

(ii) It has been suggested that the price of $25 ,ox) paid by the plaintiff was so 10;...' 

to indicat.e that he rrust have known or suspected that the transfer to hi'TISelf was irrproper. 

1 do not t..~ink that t..l-tis sugges:ion is s1..l?ported by the evidence as a ",nole. 

In his examination-in--c...~ief, the plair.:iff said (and t.."rtere 'iN'2S no evidence t.o the con::rary) 

on about 12t.'1 Se?[e:rriDer~ 1980, GnI!1stein r.ad 2ske.c hirr: to sell u,e ian:: for :::35~OJJ and 

feh1 days later G:unstein l--..ac calles on hi-:-: and i:old ;,i.J'":"i tJ-.3: he , .. "25 in des?£rate neeG 

and that he would reduce his price drastically. On that occaSion, according t.o the 

~~ ..... u I S uncontradicted eVidence, Grunstein had offered tl1e land to hi;;, for ~25,CXX) and 

accepted tr~t offer. 

by cO;-L$ent) of a declaration r.ade by G;:.lJf'.stein in the 

registered, waS to L~e effect, inter alia, w1zt GrunstEln iiD: pcid 327,500 for 

land at the end of 1978. Cross-€xarnined about t..."rtis, the ?lain:iff said: 

"Exhibit 11:' snCM's t..'rtat Grunstein purchased for $27,SOO. 

As there haD been a flood in the neanti.rr:e 1 t.id not con-

Sider ~25,COJ to be law. ,) 

I 
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there had in fact been a flood at Pacific Harbour bev.~en 

's purchase and the plaintiff's purchase of the land. 

second defendant, Riley, gave eviden:.e. According to him, the value of "Villa 9311 

it was sold by Grunstein to the plaintiff in September, 1980, was about 560,000. 

said chat he had acquired "Villa 93" in 1976 as part of a deal in whiG'o, to 

recollection, a value of between ~32~CO~ and $33,000 had been attributed to 

Later in his testirrony, he said that the value attributed to t'Villa 93" in that 1976 

He also said chac, in rebruary 1983, he had 

another villa, very much the S.:t1)2 as HI/illi: S'3" and of about the Sa'n2 value~ £0:-

If the value of 11"\,hlla 93 11 was S32,OCO - sL;:J,OX' in 1976 an-j aDDU: s36)25::) in 

seems unlikely that it ""'as as high as ::;;60,OXl in September, 1982, "men Gnmstein 

to the plaintiff. 

seems to rre that the truth of the matter- p:-obably is that the plaintiff Ilsnap~d 

at a rather lCNJ price ·fran a v~"1dor \>,110 '"vas in urgent need of rrcney. I 

reason for saying that the plain~iff was not a bona fide purchaser for value. On 

I find, on t.he evidence considered as a \>..71ole, that he pro~ably ..... -as a bona. fide 

for value. 

tn€ Registrar r~d no ?owcr, in the circ~$tances, to alter, as 

the rnerrorial of the transfer fran Gru.T"J.SteiTI to the plaintiff. 

lhe plaintiff seeks the following forms of relief: 

A declaration tlthat the Registrar of Tit.les was not 
entitled to make entries on the transfe~ or on the 
Certificate of Title No. 14576 once the Plaintiff 
was registered as proprietor of the said Cer~ificate 
of Title. II 

in the exercise of the courtls discretion, to ~~e a declaration 

wide tenns - irJ cettain circl..'l1Stances, for exa::ple if t..'"1€ plaintiff nad fraudulently 

ully obtained his registration as sole pro~rietor, ::ilE ?e;istra,,: 'i.JQ'dc b,1Ve been 

to correct the register. 

A declaration "that the actions of r:ne Regis::.ra:­
of Titles are ultra vires the Land Transfer Act 

1971. " 

see fit to make a declaration in teIT:l5 so vagu£ that mey do :lot s-pecify 

"actionstl are to be declared Litra vires. 

A declaration Iithat the Plaintiff is no..: and b.as 
been since the date of registration of the transfer 
viz. 16th Septernbe~, 1980 me registered prop~ietor 
of all ~~e land anc improvements w~ereon comprised 
in Certificate of Title No. 14576. II 

I 
I 
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Such a declaration would hardly be true. It would incorrectly irrply, I think, 

is the registered sole pro?rietor of the land w.nereas, in its 

state, the register sh~vs him to be the registered proprieto~ as to one half 

nOl.v""~U share only. 

(4) A declaration nina: the Plaintiff 1 s tlUe is 'indefeasible! 
"ithin the Treaning of the Land Transfer Act 1971 and is 
entitled 1.:0 protection thereLIDder. II 

1 decline: to make a declaration in such tenns because tile word !!inde£easible!l 

used in the Land Transfer Act and no particular rreaning is ascrioco to it~ either 

<;Ol,esSl), O~ ii1J?liedlY1 by me ic.c.t. 

(5) P:n crder Ilt.ha: the Re~istrar 0: Tit.les .•..••.. resto::-e 
the ~ of ~ Plaintiff on Che said Certificate of 
Tit.le No. 14576 as the last registered proprieto::- of 
all that land known as Lot 24 D.? .32>49 cooprised in the 
said Cenificate of Title.!! 

1 do not thinl{ that such an order would be a.p?ropriate. 'The plaintiff is alr7 oy) 

to !ie, lithe last registered pro:;:.rietor" or the land. 

plaint.iff really needs is an order that the ;"loros "PS ro 0>2 l..L8IVID:::D 

SR4....tU: OF H. GRUNSTEL\l G\LY" be rerrovec fran the rf0T0rial of Transfe:- ]<0. 179256 

endorsed on the relevD.nt ccr:ific.ate of title, No. 14576) \>"p.ic..'1, in pursuance of 

of Section 19 of tl,e Land T:::-ans£er Act) is ice?: by the Registrar of Titles. 

order is not specific~11y sought by t.l,'le plaintiff. hO',vever, he does as;; for 

and other relief as this Honourable Court seems meet!', 1 find ~~t Section 

the Act gives this court powe:- to rrake t..hDt order and 1 iliinL cr.at justic.e dictates 

should be made. Accordingly, I rrake it. 

An order l'that the Second narred Defendant 
give vacant possession of the Plaintiff IS la~d and 
house to the Plaintiff forcrr,,,ri±". 

do not doubt tbat w'1is court :nas Dower to make such aT: orue:- 0:: L~t it should 

Accordingly, I Dreier L"1a: tll'2 seCO':1C: defen,:iani:., ~vere::: .?,::'ley~ !;ivi2 u;: v,Jc;rr.: 

of land being Let 24 on Deposited Plan r~o, 3&49 W:liC:l is Iinre pa!"t:icula:: 1)' 

of Ti::le i·~o. 14576. 

1985 

(P-. A. Kearsley) 
JUI:G£ 
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