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THE SUPREME COURT OF FLJI
AT  SUVA
Civil Jurisdiction
Action No. 414 of 1982
TIWEEN @ VLJAY KIMAR s/o Narayan Prasad Plaintif
D : ATTORNEY-CENERAL OF FLJT 1st Defendant
) : EVERETTE RILEY ) : Znd Defendant,
D. C. Maharaj Counsel for the Plaingiff
J. I i, ldaharaj (ounsel for the ls: Defendant

Second Lefendant in person

JUDGMENT

On 3lst Decemper, 1978, the second defendant, Everert Riley, ewecuted a form of

ansfer (Exhibit "C'') of freehold land at Pacific Harbour to one Hemry Grumstein.
Consequently, Henry Grunstein was, on 31st October 1679, registered as the sole

oprietor of the land.

On 15th September, 1980, Grunstein executed 2 transfer of the land (Esthibit 'D')
fo. the plaintiff, Vijay Kunar. Consequently the plainfiff was, on the feollowing day,

bth September, 198D, registered as sole propriecor.

Exhibit "'F'* is a photecopy, admitted by comsent, of the relevart certificate of

itle which is kept by the Registrar of Titles in accordance with Section 19 of the

and. Transfer Act. This photocopy was obtained by the plaintiff when he caused a

Search to be.made before the transfer from Grunstein to himself was registered. 1t shows
that a memorial of the transfer from Riley to Grumstein was then endorsed on that
certificate of title. According to that memorial, Grunstein was the sole proprietor
ibeit thar, before he was repistered as such, he had locped two caveats 'as Lo one

undivided half share'".

After the registration of the plaintiff as sole proprietor, the Registrar of Titles,
éting under Sectiom 131(1) of the act, entered 3 caveat on that certificate of ritle.
Believing thet Section 121(2) gave him power to do so,he alsc altered two memorials which
re endorsed thereon: he alrered the memerizl of the crensfer from Riley to Grunstein

v addine the words O URDIVIDED HalY SHARE QLY en¢ he altered whne memorial orf the
ransfer from Crunstein to the plaintiff by adding the words “aS TO OWNE . UNDIVIDED

LT SHARE OF H. GRUNSTEIN owLye. &ll of that is revezled by the evidence of the

Ty

Lepucy Registrar of Titles who was called as z witness and it is confirmed by Exhibit "E
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_hqtoéopy of that certificare of ritle. This photocopy was made afrer the transfer fram

Hgn&y Grunstein to the plaintiff had been registered, and was admitted by consent.

‘Clearly, Grunstein was the sole registered proprietor of the land when he executed
the transfer to the plaintiff and he remained the sole registered propriecor until'that .

ansfer was registered.
rans

It was after the plaintiff became registered as the sole proprietor

.the Registrar made those alrerations.

The second defendant, Riley, is still in

's;tuated on the land. He maintains that he is still the proprieter of one half share in
) :.land by reason of the fact that the transfer he executed in Grunstein's favour {Exhibit
'j was of one undivided half share only. Certainly Lhe‘woras MAS TO ONE UNDIVIDED HaLF
z-l,,P"“ appear in that document. 4 suggestion, guite unsupported by evidence, was made by

ounsel for the plaintiff, when he was cross-exanining the Deputy Registrar of Titles, that

those words were Typed onto the transfer after it was lodged for registration. The Deputy
ﬁégistrar‘s answer was that this was ‘'highly unlikely, if not impossible''. find that it
{5.at least probable that those words were on the transfer when it was lodged. It follows

rhat the registration of Grumstein as sole proprietor, instead of as to one undivided half

share only, was incorrect.

If that is the truth of the matter, did the Registrar have power to meke those alte—

1t will be convenient if 1 now ser out severzl sections of our Land Transfer Act

ogether with the corresponding sections of the New Zealand Land Transfer Act, 1952:

Fiji Section New Zealand Section

80. The Registrar may, upon such evidence
as appears to him sufficient, subject to.
any regulations under this Act, correct

131(2) The Repistrar may, upon such evidence
s shall appear to him sufficient in that
behalf, correct errors in certificates of

itle, or in the register, or in entries
ﬂﬂde therein respectively, and may supply
ntries which have been omitred to be made:

Provided that in the correction of any
uzh error he shall not erase or render
illegible the original words, end shall
insert the date upon which such correction
was made or entry supplied, and shall
affix his initials therero, and every
tertificare of title so corrected and
every entry so corrected or supplied shall
have the like validity and effect as if
such error had not been made or such

eniry omitted except a¢ regards any entry
Made in the register prior to the actual
time of correcring the error or supplying
the omitted entries.

errcrs and supply omissions in certificares
of ritle or in the register, or in any entry
therein, and may call in any ocutstanding
instrument of title for that purpose.

_f /(;E

cecupation of the house (known as 'Willa 93") wnich
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¢ appears to the Registrar that any
ificate of title or orher instru-
£le has been issued in error or

any misdeséription of land or of

oY that any encry or endorsement
made in errcr on any such instriment,
ary such instrument, entry or endorse—
been fraudulently or wrongfully ob-
s that any such instrument is

'gnfly or wrongfully retained, he may
the person to whom such instrument
inso issued, or by whom it has been
fed or ic retained, to deliver up

& for the purpose of being cancelled
ected as TNe CASE MAY TeQUire ........

sothing in this Act contained shall
interpreted as to leave subject to
tion of ejectment or for recovery of
apes jor for deprivation of the estate
erest in respect of which he is

ered as proprietor any bona fide

izeer for valuable consideration of any
ubject to the provision of this Act,
pstate o interest therein, on the
that the proprietor through or under
e claims was registered as proprietor
ugh fraud or error or has derived from
Yough a perstn registered as proprie—
ough fraud or error; and this is
r.such fraud or error consists in
‘description of the boundaries or
parcels of any land or otherwise
cever. '

Z.R. 649, thus at pages €52 and 653:

. bowers of the registrer.
evidently wider in scepe.

“firle has been issued in error
- land or boundaries or that any

4 thus at page 655:

“any misdescriprion of land or

Secyion 80 and 5.81 are in a2 differem: field; thev denl with
Section 80 is little more than a
Uslip" section and not of substantive imporrance, but s5.31 is
It applies in cases where it appears
.to the satisfaction of the registrar that
or concains a misdescription of
grant, .certificare, instrument,
eDLTy or endorsement has been fraudulentlv or wrongfully ob-
tained or is fravdulently or wrongfully retained.”

"Mt is clear, in any event, that s.81 must
“subject to s.183 with the consequence that
“the registrar's powers must be limited to tne period peior

Y s %
BODIGS
81. Where it appears to the satisfaction of the
fegistrar that arv cervificate of ritie or other
instrument has been issued in error, or contains
of boundaries, or
that any entry or endorsement has been made in
error, or that anv grant, certificate, instru-
ment, encry, or endorsement has been fraudulently
or wrongfully obtained, or is fraudulently or -
wrongfully retained, he may require the person

. to whom that grant, certificate, or instrument

has been so issuved, or by whan it is rerained,
to deliver up the same for the purpese of being
cancelled or corrected, as the case may require,

183(1) Nothing in chis Act shall be so interpretec
as to rencer subject to action for recovery of
damages, or for possession, or to deprivation of
the estate or interest in respect of wnich he is
registered as proprieror, any purchaser or mori-
gagee boma fide for valuable consideration of
land under the provisions of this Act on the .
ground that his vendor or mortgagor may have

been registered as proprietor through fraud or
error, or under any void or wvoidable instrmuent,
or may have derived from or through a person
registered as proprietor through fraud or error,
or under any void or voidable instrument, and
tnis wnether the fraud or error consists in
wrorg Géscription of the boundaries or of the
“parcels of any land, or otherwise howsoever.

It will be seen that the powers of the Registrars in Fijl and New Zealand to correct

ies; wirhour direction or authorisation from the court, are very similar.

In relation to the New Zealand Registrar's powers, Lord Vilberforce is reportec as

ng éxprESSed the opinion of the Privy Council in Frazer v. Valker and Others, (1967) 1 o

the

a cercificare of

be read with and
the exercise of

& pona fioe purchaser, Or mortgégee, acouires a title under

- the latter section.'

" (The underlining is mine).

A
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'fThe three New Zealand sections to which Lord Wilberforce referred are set oﬁt above 7
_.ﬁhe corresponding Fijian sections. It seems to me that the Fijian and New Zealand
g;;iohs are so very similar that what His Lordship said in relation to the New Zealand
se;nibns rust apply to their Fijian coumterparts. Moreover, what he said in relatiqﬁ to
yJZealand Section 81 must, in my view, apply a forriori to New Zealand Section 80 and
éffijian counterpart, Section 131(2), which is the provision under which the.Regié;rér

ted in the present case.

Same €0 years previously, Lord Lindley had expressed the opinion of the Privy

tricil in relation to the New Zealand Registrar's powzrs in the following words in

et

cere Cannany Limited v. Mere Roini {1903) A.C. 1% ar 194-195 in the [ellewing words:

“Miieesa.ahe ls empowered to correct errors and supply
L-.omissions, and to require certificares of title or other
Cinstruments o be delivered up to be cancelled or correc-
ted if issuved in error, or if they contain amy mis-

- description of land or boundaries, or if fraudulently or
cwrongfully obtained ........large, however, as these
-powers are, it has been decided that they cannot be

- exercised to the prejudice of a repistered bona fide
purchaser’.

“{Tne underlining is mine).

~ Paragraph 2.076 of 'Land Law', by Professors Hinde, McMorland and Sim commences:

o "lt has been said that:'An unqualified power to cancel or
“correct the register ... could strike ar the very roots
J-of indefeasibility of titie'. One of the reasons for the
development of the concept of indefeasibiliry was to cure
defects and irregularities in titles, and so the Registrar's
. powers of correctiom must necessarily be gualified in some
- appropriate way. The limit which has been placed upon those
- powers is that they cannct be exercised to the prejudice of
- & registered bona fide purchaser. Section 81 of the Land
~Transfer Act 1952 has to be read subject to 5.183 of that
. Act, so that the Registrar's powers of correction are lost
‘when a bona fide purchaser for value or morTtgagee for
 valuable consideration acquires a registered title. This
“rule is comsistent with the principle that a person who
“deals with Land Transfer land in good faith and for value
 meeC not enter into any investization of nis vencor's or
Lmortgagor's title: from the moment of registration of his
“own title, such a person lmows that the register cannot
. be corrected to his prejudice in respect of any matrer
~affecting his vendor's or mortgager's title."

- That passage, 1 find in the light of their Lordships' dicta, expresses the posilion

e country in relation to the Registrar's power to correct the register without the

.5 authority.

It is interesting to note that the learned authors go on to express the view that
Lindley's and lord¢ Wilberforce's references to a 'bons fide purchaser' should be read

eferences to & bona fide purchaser for value - one can 'purchase' property without .

w T — - 000170
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vaiue -~ and that, havmo regard to the appare.nt policy of the Land 'Iransfev Act :m

to volmteers the registration of a voluntary transfer does ot precluﬁe t:he

se" of the Registrar's power of correction: see paragraph 2.106.

H_m_ever, in the present case the plain ff s evidence that ne paid Grunstein-

£00.00 for the land was not disputed, and 1 accept it. hHe was, 1 find, a purchaser for

= ..._Tne ques*mn Temzains: was he a bona fide purchaser?

Ir. has been suggested to me that there are two good reasons for saying that it 15

gas't'doum:ful that the plaintiff was in fact z bona fice purchaser. -1 nall oW consme*-'

of those "mwo gool reascns’ in turn.

(i) Ex. "F, the photocopy of the cert ificate of title which the plaintiff obtained wnen
aused the search to be made before the:rransfer from Grimstein to himself was reg;stered
% that Grunstein had become registered as sole proprietor after he had lodged mwo c_,a_vea-:s

later withdrawn and the other cancelled) 'as to ome undiviced half share''.

Iao not think that there is merit in the suggestion that the plaintiff, having seen o
wréférials of those two caveats, must have suspected, if not lmown, that Grumstein waé.
‘rg}?rietor of a half share only and that Crunstein's registrarion as sole pro;rie_ﬁér '
ﬁécfrec:. The plaintiff was enritled to assume, and I am satisfied by his evidence ©

he 'did in fact assume, that the last endorsed memoricl appearing in Exhibit 'F7 was

ect. - That memorial was, in eifect, an officizl announcement to the world that Grunstein

view, the plaintiff was encitled to, and in fact ¢id, take that memorial at its face.

‘on abour 12th Seprember, 1980, Grnumstein nad asked him to gell the land for 235,033 and
2t 2 few days later Grunstein hac callec on him and told him thar he was in desperate neec
"DTIE} and that he would recuce his price crastically. On that occasion, according to the _
m:z.ff‘s wneontradicted evidence, Gmtein_had offered the lani.to.hjm for 325,000 and .

2l accepted that offer.

it "9, a copy {admitted by consent} of a declaration made by Grunstein in the
aln;if;, s presence on 13th Sedte:mer. 1980 the day before the transier from Grunstein Lo
N was registered, was to the effect, inter alia, that Grmstein had paid 527,500 for

. l_al_r_zd ar the end of 1975, -Cross—examined about this, the :l noiff said:

_”“"nmt " s‘mwn that Gnmstein purchasec for $27,500.

AS there had been a flood in the neantime I did not conm

sider §25,000 to be low.'

In his examingtion-in—chief, the plaintiff said (and there wes mo evidence co the contrary)
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s not disputed thar there had in fact been a flood at Pacific Harbour between

tein's purchase and the plaintiff's purchase of the land.

Ihe Second dafendant, Riley, gave evidence. According to him, the value of 'Villa 93"
it was sold by Grunstein to the plaintiff in September, 1980, was about $60,000.

_Rlley alse said that he had acquired 'Villa 93" in 1976 as part of a deal in which, te
best of his recollection, a value of between $32 L0090 and $33,000 had been atcributed to
later in his testimony, he said that the value sttributed te '"illa 93" in that 1976
nﬁf have been as high as $40,000. He alsc said that, in February 1983, he had

Hasec another villa, very nuch the sane as "Villa €2" and of sbout the szwe value, for
CIf the value of 'Willa 93" was $32,000 - 540,000 in 1976 and abour 38,250 in
‘iﬁ'éeens uniikely that it was as high as $60,000 in Seprember, 1980, when Gnmstein

it to the plaintiff.

it}seems to me that the rruth of the marter probably is that the plaintiff ''snapoed
ébe property at a rather low price fram a vendor who was in urgent need of money. I
o reascn for saving that the pleintiff was not & bona fide purchaser for wvalue. On
cbﬁgfary 1 find, on the evidence considered as a2 whole, that he probably was a bonz fide

ehaser for value.

Clearly, in my view, tne Registrar had no power, in the circumstances, to alter, as

d, the memorial of the transfer from Grunstein to the plaintiff.
.The plaintiff seeks the following forms of relief:

: 1) -A declararion ”chat the Regisrrar of Titles was not
- encitled to make entries on the rransfer or on the
Certificate of Title No. 14576 once the Plaintiff
was registered as proprietor of the said Cervificate
of Title."

1 de not see fit, in the exercise of the court's discretion, to make a declaration

uch wide temns - In certain circaumstances, for esammle if the plaintiff had fraudulencly
Tonpfully obtained his registration as sole proprietor, the Registrar would have been
itled to correct the repister.

(2) A declaration "that the actions of the Registrar ' ’

*of Tirles are ultra vires the Land Transfer Acg
L1671 '

Ido not see fit to make a2 declaration in terms so vague that they do not specify

particular “actions' are to bo declared ultra vires.

{3) 4 declaration 'that the Plaintiff is now and has
been since the date of registration of the transfer
viz. 16th Seprember, 1980 tne registered preprietor
“of 21l the land and Lmorovements thereon comprised
in Cervificare of Title Ro. 14576."

T e
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“Such a declaration would hardly be true. It would incorrectly imply, I thiri,
;hat'tnﬂ Dlamtlff is the registered sole pr‘op ieror of the land whereas, in its :
resent state, the register shows him to be the registered propflem* as to one half
wlded share only.

'(&) A c}eclaration "that the Plaintiff's ritle is 'indefeasible’

within the meaning of the Land Transfer Act 1971 and is

entizled te protection thereunder."

1 decline ro make a declaration in such terms because the word ‘'indefeasible”

riot used in the Land Transfer Act and no particular meaning is ascribed to it, either
ressiy or impliedly, by the Act.

An crder "thar the Registrar of Titles ........restore

the ngre of the Plaintifl on the said Certificate of

Tizle No. 1437¢ as the last registered proprietor of

2ll that lang known as Lot 26 D.P.3B4Y comprised in the

said Certifimte of Title." ' '

Iho not think that sud\ an order would be appropriate. The plaintiff is alreaay,

eans ‘to me, "the last registered proprietor’ of the land,

.T?.Tnét the plaintiff really needs iz an order that the words "AS TO CE UWDIVIEED
SH-‘%RE CF H. GRUNSTEIN GiLY" be removed from the memorial of Transfer No. 179256 _
ch‘-i_s .endorsed on the relevant cerzificare of ritle, No. 143576, D-’hid’i; in pursuan_ce_of
provisions of Section 19 of the Lang Transfer Act, is kept by the Registrer of Titles,
‘i'az.wi'erder is not specifically sought by the plainciff. Kowever, he does ask for

ch fur't;her and other relief as this Honourable Court seems meet'. I find that Secticn
f tne Act gives this court power to make that order and 1 thirk thar justice dictates
1!’_ should be made. Accordingly, I meke it.

.6) &n order "'that the Second named Defendant ......

= give vacant possession of the Plainriff's land and

. house to the Plaintiff forcimdch'. :

._.C.';o not doubt that this court nhas pcwer. o make suc.h.an order or that it should
c-accorcingly, I order thar the second defendanz, Zveretr Riley, give us vacari

ession to the plainr_iff, within_ 30 davs from the date of chid ju:';m:en:, of all of

R )

(R. 4. Kearsley)
JRIDGE




