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A Labasa

hes been ordered by the
repay wore than 33500 he spent with 2

oversess visits,

Janwary,

P TOID

TO ™AV Mg

TAY BRCK 335C0" g news

Supreme Court in Suva to

Diners Club card on

Alliance Party MP Shree Ramlu hed used the card for airline

tickets and on visits 4o the Philippin
and Ind

ia

es, Australia, Hong Kong

St

Diners $lub (NZ) Ltd. has been trying to recover the money for

three years.

Delivering

hig judgment, Mr. Justice Kermode said Ramlu had refused

to answer certain questions under court order and the answers

ne had given had been "evasive™ and "far from satisfactory"




found to be unzsiisfactory znd Mr, Fong
2 Court order that Ramlu answer 2 Zetailed

"”"‘Su&OﬂS s

uzed to answer all the gquesti

o
nl for an order that the Suprene Court

iy

ref
e
“khe Tiji Jcourt of Arpres

My, Justice Kermode said RBamlu's spplication was an abuse of

fis

court procsss "clesarly made on the advice of his molicitors,
gsrs Parmsnandan A11 and Co. whizh should 2 appraciated
was "entirely without merit,®

He ovdered that Mr., Ramlu pay interest ond the cost of the

Mr. Justice Kermode said the action indicated that the
court mgy have beern tce lenlent in the past in sebting aside

Judgments where solicitors had ne ently failed to comply..

"Scme practitioners zppear to have forgobten that they
e1d liable to their c¢lients for the negligent nanner
t

hey handle their clients affairs.' he said.™
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re is no doubt at all that the person raferrad to as Shree Ramlu
L th

item was the nlaintiff, As the defondants admit, he was

‘ma er131 times & menmber of the parliament of this country. EHe

nazterial times

s
fad
:_‘B
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find on his undisputed evidence,
He plesds that the following five staterments in that rews itens

he hezding ”“P told to pay back 33,5C0"
The following words in the first paragraph:
"A Labaza MP has bezn ordered by the Surrene

court in Suva to reapsy more than 33,500"

Trhe whole

airiine ticksts znd on visits to the Philirppines,
A L o b hi ' ™ t
wuatralia, Hong Kong snd India®

for thkrse ysars.™

The wheole of the fifth paragraph: "When first
sked for oeyment, zzlu Aid nothing aboubl it

and a writ wos filed by Mr. Terry Fong, of

Mitchell, Reil and Associstes.®

In deniding whether or not a stotement is defamatory I must

“Pirst decide upon the mesning in which a reasonable man of ordinary

.iL;elllﬂence, with an ordinary man's general knowledge and expéerience

of worldly affaifs, would be likely *o have understood that statement

rzaeding it in the context of the news item as a whole, i,e. its

"ratural and ordinary" msaning: s2s paras 4% and 45, Veolume 28, Hal. 4th ed.
I have borne in mind that an inuvendo however well concesled that

is capabls of being detected in *he language used {(i.e. s "popular®

inuendo, as distinct f;om a "legal" inuendo which depends on extrinsic

facts) is deemed to be part of the natural and ordinary meaning :



7

Lérd Devlin in Lewis v. Daily Telegraph Ltd. {1963) 2 All E.R. 151,
line F.
- The plaintiff pleads that the retural and ordinary meanings of

nose five statements are, respectively:

-~ {a) That the plaintiff, as a member of parliament, was
told to pay back $3,500:.,00.
(b) That he (the plaintiff) was ordered to repay more than

$3,500.00 and that the plaintiff had borrowed same
and we® ordered to repay same.

(c) That he {the plaintiff) as an Alliance Party member of
parliament used the (credit) card for airline tickets
to {the) Philippines, Australia, Hong Xong and India
and that he, as an Alliance Party member of parliament,
took flights of levity and zaity ard mirth which no
sensible and duty minded government member of parliament

should do.

{4) That the plaintiff =z2s he was insolvent was unable io pay

the sum (of $3,500.00) for 3 years,
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t asked for payment he
did nothing sbout it and a writ was filed egainst him
T
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and that the pleintiff wss proud and imprudent.
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o the natural =znd ordinayy meanings
Ehose stotsments are, respectively, as follows:-

{a) I cannot agres fthat the natural and ordinary meaning of
statenent (a) is that it was as a member of parlizment

that the plaintiff was fcld to pay back 13,300.0C.
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al and crdinary reaning
hat the plaintiff was toll teo pay back
ent only, T uphcld the plaintiff's

o
plea as to the natural snd ordinary meaning of staterent

(v) I find that the natural and ordinary meaning of siatement
(b) is that which the pleintiff has, in effect, pleaded,
i.e. that the plaintiff vas ordered to repay more than

33,5C0,C0 which he had borrowed.
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lance Party membsr of parliament, NYor can I agree

1id
hat the natural and ordinsry reaning ic that the plaintiff

ts of levity =nd saisy and =mirth which no

sensible and duty ninded rovernment mamher o

would do.t

Tha natural and ordinary mesning of siazterment (e), I

£ind, is simply that he used the credit card for airline

tickets to the Philirpines, Hong XKong and India. To that
sxternd I uphold the plaintifi's plea, but I reject each
and every cther meaning plesded by the pluintiff.
I cannot sgros that the natural and ordinary seaning of

. \ . ol
staterssnt (d) s that the plaintiff wes unable by rozoon

~ B T o 4 .
e T2urt must neT nuv a4 oS8

a whole intimates that the plaintiff
o employ solicitcrs to resist the clainm,
in the light of that

i
ion, fhe statement cannot, in nmy view, reasonably

£
be said to mean that the plaintiff was unable Lo repay

the sum in guestion because of insolvsncy.

I ezntirely reject the plaintiff's pleas as to the natural
+

sment (d).

2]

and ordinary meaning of s

The plaintiff has in effect pleaded that the natural and
crdinary meaning of statement (e) is that when the plaintiff

was first asked by his creditor to pay a debt he proudly




Lo) 2a.

and imprudently did nothing about the matter

and that a2 writ was issued against him. I accept
that this statenment inopu

but not that he acted proudly. Subject tc that, I
3

accent that the natyral 2ard crdinary neaning of

" The plaintiff has chosen to confineg his nleading to the natural
stetements, Xs I have already remarked,

the plaintiff had dighonouradbly refused

of teing detzcted in the languaze of 2

are 23 cnosen to allegs
0 those meanings or may be rely
different meaning at the trial,
to =ny concluded view, I 21 inclined % =S
the plaintiff is bound by nis plesading - otherwise
it mey onrove to be nothing but a snare for the
deferdant. I do not mean, of course, thal the plaintiff
is strictly confined to the very shade or nuance of
reaning which he hss plesded - but whet he sets up =t
the trial must come broadly within the meaning he has
oleaded. Yor do I think that, without any smendment
of nis staterment of claim, it would be pernissibls
for kim to sei u

re 1

ary entirely different meaning, evan
njurious %o ‘the plaintiff than the

[

A defamatory statement is a statement which tends to lower a

verson in the estimation of right thinking members of society generally
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cemant (o) I do nod consider o atzlensat, the natural

which is merely that 2 person hes us2d a cradit

1 TS ey = T - w.- A an oy O R4 <+
hilippines, Yeong Zong aond Tndia, to

{d), I nave entirely rejecied the plaintiff's
zlea as to its natural and ordinary meaning and it follews, in my view,

that the gquestion whether or not the statement is defamatory is not to

be considered.

As to staztement (e) I comsider to be defamatory a statement the matural
and ordinary neaning of which, as pleaded and accepted by me, is that the
plaintiff whzn fifst asked by his creditor to repay a debt, imprudently
did ncthing about the matter.

In paragraph 5 of their statement of defence the defendants have

pleaded fair comment, in the form of the "rolled up plea", as follows:
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(€)
"In so far as the said words referrsd to in
paragraph 4 of the Stu%eﬁe“t sf Dlaim conpist of
statenents f fact ths said words in their anztural
and srdinary meoning are 4"rue in substence znd in Tact
and in so fzr as the gald words consist of expressions
of opinicn, they are fair comnen* on the sald Tacts
which are a matter of rnublic interest.m

comment only and not a

stificntion seems to me to be well enought zstablished - the
thet the facts sre true merely lays the necessary basis for the
fair comment: per Lord Finlay in Sutherlandy, Stopes

represented," he
of the word'"fraudulsntly” he
important allagation of faect
I hold that statement (e), the natura
is that the plaintiff acted imprudently, is
the defence of fair comment therefore fails

The defendants have also plezded that
the plaintiff takes exception "consist of a

rocesdings before this Honourable Court in

a8 indulging in comment.

"I mugt express my disagreement with the view arparently
teken by the Court of Jusen'™s Bench in Irelend in ths
case of Lefroy v. Burnside, where the imputation was’
that the nlainbtiifs dishonestly and corruptly sunplied
to a newspaper certain information. The uou rt treated
the gualifications "dishonestly" or "corruptly” as

elearly comment. In y oninion they are not commant,
uut constiftuts alleg tions of fact. It would have
atartled a pleader of the old school i€ he had been told
that, in alleging fthat the defendant "fraudulently

By the use
we8 rrobably making the most
in the whele case.™

of which,
1 and ordinary meaning/ in brief,
a statement of fact and that
in relation to it.
all of the staterments %to which

fair and accurate report of

Civil Action ¥o. 605 of 1979
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such are absolufely privileged.”

s Follows:

(&N
6]
ja]

'Section 13 of our Defamation Lct res

Trat section was, I supnose, inspired by section 3 2f the Taw

Amendment Act, 1888,0f the nited Kingdom which veads as

pefalely

roceedings

tion shall
5]

It will be noted that, unlike its United Kingdom parent, the

'T?iSian section expressly confers absolute privilege. Consequently,
é %ﬁere ig no doubt ir this country, as there may be in the United EKingdom,
“xthat the statutory privilege is absolute.

The privilege conferred by our Section 13 should not be confused
with the common law privilege relating to proceedings befeore judicial
tribunals which is subject to the condition that the public ims entifled
to be present: see Hall.,, para 119. According to my understanding, the
commen law immunity would not extend to proceedings in chambers (as
were the proceedings now under consideration) unless the public were
admitted with the leave of the judge: ses FHal,, para 122 and footnote
5 thereto. That is obviously true of the United Kingdom statutory immunity.

I take tke view that our Section 13, unlike Secticn 3 of the United
Xingdom statute, applies to judicial proceedings  whether

or not they are conducted in public.
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"fribunal” was originally intended Lo appear where "proceeding"

appears in the secticn. But that is not something I would be

Iin Section 2, the term "judicial proceedings™ is interpreted

include any procseding had

of €a2c%, the term "judiepial procosdings” dogs notb
arywhere in the 2ct. However, the term "Judicial

- - . ™ ] 5
appear, once. That is in

P
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3
i
5
&
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[52]
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a mis-print, It should have heen, I thinik, "judicial
us giving a mason for the interpretation of thet term in
ectizn 2. That same srroneous printing of "proceeding" instead of
"procesdings” occurs, I think, where "proceeding” appears in Section 2 -
see above,
That leads ze Yo the conclusion that Section '3 describes %&o

cizspes of Judicial procassdings to which the privilege releatzs and that

(1) all proceedings publicly heard before

any court and
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There has been no judicial decision as toc what
mounts to a contemporanecus report. It is rea-
gdnably clear that the legislature must have
ﬂfééntemplated that an interval of scme sort must,
~of necesgity, elapse between the proceedings and
 ithe publication of the report. A report in an
:  évening paper of a case heard the same day must be
“ g contemporansous . report, as also must & report
..;appearing the following morning in a daily newspaper
eeeese It i3 submitted that the test is whether the
lfeport was published in the first possible issue of
the particular newspaper following the hearing or
hearings of the proceedings which are the subject
matter of the report ..... Thus, a repcort of a case
appearing in a fortnightly periodical thirteen days
after its conclusion could be a contemporaneous
report within the meaning of the Act; but a report
of the same case appearing in a daily newspaper
thirteen days after the hearing would not be

contemporsaneous."™
I think that that is sound reasoning. The "Fijii Times" is a
 d§ily newspaper. Kermode J. delivered his decision on 12th Jamary, 1982,
and the news-item containing statement (e) was published in the issue of
14th January, 1982. I find that the news-item was probably published
in the first possible issue. I therefore hold that it was published
contempranecusly with the delivery of the decision.

The question remains: Is statement (e) a falr and accurate
report of any part of the decision? That statement, I remind myself,
reads as follows:

"When first asked for psyment, Ramlu did nothing
about it and a writ was issued by Mr. Terry Fong,
of Mitchell, Keil and Associates”

The burden of proving that the statement is a fair and accurate
report 1s on the defendants: Hal., para 125.
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I have read and re-read that decision of Kermode J. and I find

nOfﬁiﬁg in it to the effect of any part of statement {(e). There is nothing

°ﬁ§ £h§ effect that when he was first asked for payment (or at any other
f;gé) the plaintiff did nothing about it and there is nothing to the
effect that & writ was issued.
So it cannot, in my view, be said that statement (e) is afforded
35@&_protection by Section 13. It is a defamatory statement and the
g@éfepdants must pay damages to the plaintiff for having published it.

;; that regard their liability is joint and seversl.
The defamatory meaning ascribed to statement (e) by the plaintiff
Jiiﬁ his pleading is in effect that when he was first asked by his creditor
‘itfo.pay a debt he imprudently did nothing about the matter. I confine myself
'i;b that meaning in assessing damages.
I have also borne in mind that a defamatory statement is presumed
fo be false - I trust I need cite no authority for that -~ and that a
.Qefendant who has not pleaded justification may not mitigate damages

by showing that his defamatory statement is true - see Hobbs v. Tinling

{1929) 2 K.B., 1. Even if that were not so, the plaintiff's evidence
fhat he responded to his creditor's first demand for payment by paying
$720.00 was not contradicted,

I assess damages at $1,000.00.

The defendant's are to pay the plaintiff's costs of this action

f@t./@

o‘-l-o.oo.-ol.l.utc

(R. A. Kearsley)
JUDGE

to be taxed if not agreed.

LAUTOKA ,
5th  July, 15



