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Affairs on 18 May 1990 to enable the Nausori"Mag.iSmtc's Court to continue with
the extradition proceedings (Criminal Case No. 160 of 1588) then said to be
pending before that Court to ex .tradite the applicant from Fiji to Hong Kong.
Byrne J. 2lso ordered that the extradition procesdings be stayed forever. The
second authority related to eight charges of conspiracy to account falsely and five
charges of conspiracy to furnish false information. The conspiracies were alleged to
hzve occurred in Hong Kong at various times between 30 December 1983 and

73 May 1985. In each charge it was alleged that the applicant conspired with three “

other named persons and other persons unknown.

The applicant's judicial review procesding was based on many grounds.
On the view taken by BymeI., he did not need to consider most of them. His
decision was based on the following grounds. He held that the eight charges werc
not of extradition offences within the meaning of the relevant statute of Fiil

i e

e

=

Evtmdition Art.1977, s.5, because there was no correspending offence in the Fij
Penal Code: thet is to say, in the languags of 5.5(1)(c), the 2ct constituting ihe
offence would not constitute an offence against tae law of Fiji if it took place within
Fiji. He thought that the five charges probably did have a coiT esponding Fiji
oifence and so passed musier uncer para. (c), but that they were not shown to
sztisfy para. (b) of the same subsaction, in that on the material before the court it
could not be szid that the allegad offences were punishable in Hong Koag with
imprisonment for 12 menths or an grezter punishment. As we understand the
judgment, this was also a further ground on which Byme J. held that ths eight

charges ¢id not fall within s.5.

Noreover, as to ail 13 charges he either held or zat least leant to the view
tHat the Minister was bound but had failed to give the applicant an opportunity to be

heard (sc. in writing) before issuing the second authority. This proposition was
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besed on the doctrine of legitimate expectationé, the Judge holding that the Minister
had created such an expectation by, as thé Judge understood, inviting the applicant
to make representations concerning a prior-request for extradition on ten charges,
and by considering a petition to him from the applicant concerning that request.
The Minister had grented an authority to proceed (‘the first authority') after
considering the petition. The 13 charges were intended to replace the previous ten,

2 matter to which we will return.

The Minister and the Governmeat of Hong Kong appealed to the Court
of Appeal from the judgment of BymelJ. For her part the applicant sought to
sustzin the judgment both on the grounds given by the Judge and on further
grounds, including all the additional grounds on which the judicial review
proceeding was based. In a judgment delivered on 26 April 1994 the Court of
Appeal allowed the appeals, dismissed the cross-zppeal by way of respondent’s
notice, and set, aside the High Court ordess.

The r2zsoning of the Court of Appeal was that tae Minister was justified
in regarding the offences charged as prima facie extradition offences and that L2
Minister's generally-worded affidavit was, in the circumstzaces, sufficient evidence
thzt he had tumed his mind to all relevant matters. The scheme of the Extradition
Act was such that no more was required at that stage. It was for the Magistrate in
the committal procesdings to determine whether the offenczs charged wers
extradition offences. If he decided that they were, his decision might well be th
subject of an application to the High Court and an appeal to the Court of Appeal;
but it would be inzppropriate for the Court of Appeal to express an opinion on tie
extradition offences point before the Magistrate had decided it. In that connection
the Court of Appezl expressly raised a doubt as to whether the cecision of the

majority of the House of Lords in Government of Canada v. Aronson [1990] 1 A.C.
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579 should be followed in Fiji. That majority decision was to the effect that, to
determine whether there was a correspondma offence in the country from which
return was sought, all that could be looked at were the particulars of the-offence in
the charge: the requesting Commonwezlth country could not embark, in the court
of the country from which extradition was sought, on a review of the evidence for
the purpose of seeking to identify conduct which would found charges in the latte
country. Aronson arose under the Fugitive Offendets Act 1967 of the United
Kingdom, and the Court of Appeal suggested that the Fiji Act of 1977 might be

.

materially different.

On the natural justice point the Court of Appeal held that there was no
foundation for applying the legitimate expectation doctrine. The scheme of the Act
lid not envisage a hearing by the Minister before the issue of an authority to
proceed.  There was no evidence of zany long-stznding practice, nor of any

representztion~on behzif of the Minister to the applicant that she would be heard

ner of any invitztion to the applicant on the prior occasion.

The Court of Appeal did not find merit in any of the further grounds on
wiicha the applicant sought to sustain the result reached oy Byme J. We will kave
to deal with the more important of these later in this judgment. At this point we
merely nots that on the question of injustics, opprassion and the lzpse of time, the
Court of Appeal said that at the date of the second aL‘i'Lhority ‘only five years' had

apsed since the alleged commission of the last one'lce' that, if the monies alleged
to have been fraudulently borrowed had 21l been repai&, this would be relevant only
to mitigation of sentence in the event of a conviction of the appiicant in Hong Kong;
and that certzin mistakes or misunderstandings by the authorities in Eong Kong and
Fiji, to which we will have to refer, had restlted in an error in the econd zuthority

but it was 'mere surplusage
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The applicant petitioned the Supreme Court for special leave to appeal

from the decision of the Court of Appeal. It is a decision in what has been called a
civil proceeding in a criminal cause or matter: R. v. Governor of Belmarsh Prison,
ex parte Francis [1995] 3 All E.R. 634, 638. Since dmanrd v. Secretary of State for
Home Affairs [1943] A.C. 147 it has been generally accepted that, for the purpose
of statutory provisions concerning rights of appeal or leave to appezal, such decisions
are treated as having been given in criminal matters. See further R.v. Chief
Merropolitan Magisirate, ex parze Osmen [1988] 3 All E.R. 173. The Suprcme‘
Court has implied jurisdiction to grant special leave to appeal under s.117(3) of the
Constitution; provision on the matter is also to be found in s.13 of the Supreme
Court Decree 1991. HCME% the Minister, did not pursue before us an
argument that the appellant should have obtained leave from the Court of Appeal,

R

but it was contended on his behalf that we should not grant speéial leave in this

casa, That question is bound up with the merits of the case, on which we Lave

haard and received full ersuments end to which we now tum.

=

hie Issues ia the Supreme Court

Counsel for the zppeilant nominally put forward four spacific grounds of
appeal, but in substance the argument wes wicer. Two of the specific grounds can
be disposed of briefly. We do not doubt that the Governor of the Crown Colony of
Hong Xong is a proper officer of the Crown to request extradition to Hong Kong:
compare Governor of Pitcairn v. Sutton [1895] 1 N.Z.L.R. 426. And we are in full
agrezment with both the conclusion and the reasoning of the Court of Appezl on the

natural justice point. No more nead be s2id on these subjects.
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Counsz2l for the appeliant also presentsd_'a_rguments relying in part on the
unsatisfactory history of the case and defects in the second authority. These
zrguments were eccompanied, and in truth to some extent obscured, by a certzin
~mount of rhetoric. When the latter was stripped away it appearad to this Court mat
in substancz the appellant was contending that continuation of the extradition

nroceadings would be eitter an abuse of process, which has been said to be a

g

cround available in extreme £2ses 10 defest extradition proceedings (see In re Kees

o -~ o b3 ot 4 ¥, s -1
[1585] 1 A.C. 937, 582, pex Lord Mackay of Clashfern; Viiest v. Direcror of

Public Prosecusions (1988) 86 A.L.R. 444, 469, per Burcactt I.), or within s.10(3)
of the Extrzcition Act. The statutory provision just mentioned provides sufficient
support for our conclusion, as stated hereinafter, without invoking abuse of process;

but we add szt In re Schmids [1995] 1 A.C. 339 was not concerned with any issue

So~fzr 25 matadizl 5, 10(3) provices izt in a nost-commiitzl ectien &2
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the court that by razica of (he passege of tme sines he is zlleged to have committzd

‘_ il

the offzncs it would, having regazd to il the ¢ circumsiznces, be unjust or oppressive
i5 exrmacite him. Another relevent provision is contzined in s, 11(3), WEEiedy,;
2g2in zfter a commitizl, the Ninistzr is prohicited from maxing an orcer fox

extredition if it appears to him, on the grounc meationed in 5.10(3), that it would

unjust of soprassive (o retum Lie DErsen.

In view of (he time limits 2pplying to orel arguments in the Sureme
curt 2nd the scope of the arguments presented, the court by minute gave counsel
the coportunity of maidng any additional submissions, if they so wished, oa i

-

following guestion:

i
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Whether in all the circumstances of this, case, .which were
discussed in argument, the Supreme Court of Fiji should now
both give special leave to appeal and allow the appeal on the
ground that further continuance of the extradition proceedings
would be an abuse of process and/or oppressive.

VWritten submissions were lodged in response, and the respective
memoranda of counsel for the Minister and the Hong Kong Government go far
' ywards confirming that the extradition proceedings should not be permitted to
continue. In particular counsel for the Hong Kong Government speaks rightly of |

the 'ulterly astonishing' delay and says -

Never in the wildest imagination of those concerned with the
extradition could it have been foreseen that in November 1955
there still has not been a committal hearing.

It is mate=zal to consider the reasons for the elay: see R. v. Governor of

Brixion prison, ex parre Osman (NO. 4) [1992] 1 All ER. 545, 585-6, where

Wooif L.J. enzlyses the previous leading Eaglish euthorities and concluces -

i

Ta this passage from his spesch in Kckis's case it could, at
Zzst sight, appesar thet Lord Dinlock did not regard culpability
on the past of the requesting state as being relevent. However
I would drzw ettention to the fact that the remarks of
Lord Diplock are preceded by the word 'gencraily' at one
stzge and, at another, by the word 'normally'. If Lord
Diplock hed intended to indicate thet the culpability of the
requesting state was not a material matter then this, as I
understand it, would be inconsistent with the approach which
‘= House of Lords adopted in Narang's case [cit. infra].

However, I do not regard Lord Diplock as intending to adopt
a different 2pproach. He was indicating that if the applicant
has brought the delay upon himself Dy his own acts then that
delay was not generelly relevant; but if, on the other hand, it
was a situation where, as a result of the passage of time (not
brought 2bout by the applicant), injustice or oppression
resulied then irrespective of whether the requesting state was
or was not blameworthy the applicant would be entitled to be
discharged, the fact that the requesting state had been guilty of
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culpable delay was not a matter which the court was entitled
to take into consideration. £

8.

ere the chronology must be examined. On 4 November 1988 the
appellant was charged in Hong XKong with and arrested on ten charges alleging in all
five offences of false accounting and five of furnishing false information. These
were not charges of conspiracy and the appellant was the only person named in the
charges. On 12 November 1588 the appellant was consequently arrested in Fijiona
provisional warrant; she was released on bail on 15 November 1988, Om
24 November 1983 the Govemnor of Hong Kong signed a request for her extradition
from Fiji on the ten charges. But on 30 December 1988, apparently as a result of
further investigation or conmsideration of the evidence in Hong Kong, a second
warrant to arrest the appellant was issued there. It specified the 13 conspiracy
charges with which the case is concerned. Ten of these charges related 2t least in
part to the same conduct as was the subject of the previous ten charges; the other
three apparenily related to different conduct. Affidavit evidencs filed on behalf of
e Hong Kong Government expleins thet the thirteen conspirzcy charges were
intended to be in complete substitution for the initial charges. But this was not
made clear to and was not understood by the Fiji authorities. The affidavit 2lso
speaks of the ten charges as amended by the first ten replacement charges; but
likewise this is incorrect. A memorandum to the Chief Magistrate from the Fiji
Director of Public Prosecutions, dated 22 Mzy 1990, shows that the position wzs
misunderstood in Fiji. The first extradition request was received in Fiji cn
5 Jenuary 1989. Confusingly the supporting documents included the warrant zad
evidence relating to the conspiracy charges, but the reguest itsalf wes limited to the

ten original charges. These were mistakes made in Keng Kong.

Cn 20 February 1989 the appellant's pztition requesting the Minister not

to issue an authority to procaed on the tea ¢ es was ledged. On 3 March 1989
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the Minister advised her that he declined the petition, and on 30 March 1989 he
signed the first authority, i.e. an authority relating to the ten charges on which,
unknown to him, the Hong Kong prosecutor was not intending to proceed. On
5 Tunc 1989 the appellant was granted leave to issue a judicial review proceeding
challenging the first authority. She commenced the proceeding on 30 June 1289.
On 6 July 1989 the Fiji High Court made an interim order that the extradition
proceedings be stayed. Some nine montas later, on 19 April 1990, the Governor of
Hong Kong signed a request for extradition on the 13 conspiracy charges. On'
18 Mzy 1990 the Minister for Foreign Affairs issued the authority which is at the

centre of this case. It reads in full:

ORDER OF AUTHORITY TO PROCEELD

(EXTRADITION ACT, CAP 23, SECTION 7)

Theg Chief Magistrate
~

A request having been made to the Fiji Government by the
Government of Eong Xong for the return to that country of
TAM Suk-chong who is accused of eight offences of
conspiracy to falsely account contrary to Common Law and
Section 19(1)(a) of the Theft Ordinance, Cap. 210 and five
offences of conspiracy to furnish false information contrary to
Common Law and Section 19(1)(b) of the Theft Ordinance,
Cap. 210. (Please see attached schedule)

I hereby order that the Resident Magistrate seized with this
extradition request pursuant to my QOrder dated 30 March
1989 proceed in accordance with the provisions of the
Extradition Act, Cap. 23.

Dated at Suva this 18th day of May 1990
(signed) K.K.T. Mara

Prime Minister
Minister for Foreign Affairs
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It is to be observed (i) that the second authority is not in accordance
with the form prescribed by the Extradition (Forms) Regulations, Form 1, which is
a simple form reciting the request for return of a person accused of specified
offences and ordering a Resident Magistrate to proceed with the case in accordance
with the provisions of the Extradition Act; (ii) that this second authority speaks of
a Resident Magistrate being seized with an extradition request pursuant to the order
of 30 March 1989, although proceedings under that request had besn stayed in the
interim by the High Court and the Hong Kong Government did nct intznd to
procesd thereunder; (ili) that the second authority gives no indication that those
proceedings are not to continue; (iv) that the second authority purports to specify
that a particular Resident Magistrate is to proceed with the case. Although in a case
of amended or additional charges that would be a convenient course, it is a course
properly to be cecided upon as a matter of judicial edministration. There is nothing
in the Extredition Act empowering the Minister to seiect the Mzzistrate who is to
conduct a commitial heaning.
We ne2d not list the vesious interlocutory hearings in the Eigh Court ¢f
Court of Appzel. Suffice it thet on 16 July 1990 an order was made in B2

- s

High Court that the first judicial review procesding be forever discontinued, &i
undertzking having been given by a Hong Kong presecutor that the zppellent would
not be indicted on the ten charzes. On 10 August 1520, by leave, the ;2ppsliant

issued the jucicial review proceeding challenging the secon authority. The hezrin

1992. On 8§ Aprl 1992 judgment was reserved; it was delivered in favour of the
it E ’

appellant scme five months Jater.

afore the hearing of the zppeals from that judgment, there wers s0me

relevant developments in Hong Kong. At the times of the alleged conspiracies tie

T LY T
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appellant, who was then in her twenties, was employed as executive secrefary to a
director of the Far East Bank. Her na:mcd alleged fellow conspirators were the
chairman of the Bank and two sons of his. On 20 April 1993 Leonard J. ia the
High Court of Hong Kong permanently stayed the trial of the chairman by reason of
latter's alleged dementia and illness to which delay in the prosecution may have
contributed. The Judge criticised those responsible for the Hong Kong prosecution
for delay, for deferring the prosecution of the chairman while the extradition of the
present appellant was being sought, and for the mistakes made in the exiradition'
procedure: R. v. Chiu Te Ken, Deacon and anoiher [1993] 2H.X.C1R 2«
Thereupon, on 3 May 1993, the Crown offered no evidence against the son who
was a director, and he was acquitted. The other son alleged to have been a
conspirator is seid never to have been located. We add that it is common ground
that a1l the monies alleged to have been obtained by the fraudulent conspiracies have
een repaid. Evidently the appellant had no part in the repayment; it is a

reasonable inference that, if thers were such conspiracies, her part in them wes
secondzary or relatively miner. She may well have besn the instrzment of other
persons.

To retum to the Fiji proceedings, the appeals were heazd by the Court of
Appezal on 22 and 23 February 1994, judgment being delivered on 26 April 1934,
The appellant gzve due noticz of zpplication for special leave to app=zl to ths

Supreme Court. Lo case was heard 2t the inguzural sittings of this Ceurt, on

16 November 1995.

Notwithstanding the time that has already clapsed, it has been a
prominent ingredient of the submissions for the Minister and the Hong Kong
Government, as it was of the reasoning of the Court of Appeal, that the appellant's

second judicial review proceeding is premature. The argument goes iner alia that

B M G
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if there is any real issue of abuse of procéss cr opprcssion (which is denied) the
scheme of the Act indicates that it should not be determined vnless and until the
Magistrate orders committal, in which event it could be determined by the courts in
a s.10 action and any appeal or 2ppeals therein, or as a last resort by the Minister
under s.11. A further argument invokes the provision cf the Hong Xong Bill of
Rights, Article 11(2)(c), that everyone facing a criminal charge is eatitled to be
tred without undue delay. Therein, it is suggested, lies the appellant's protection

znd remedy against delay.

Unfairness

We zre unable to accept these arguments for the respondents. Ultimately

-

the question is one of fairmess. In Kekis v. Govermunexnt of the Repubiic of Cyprus
[1978] 2 All~E.R. 634, 638-9, Lozd Dipleck szid of statulory DICVISions

corresponding to 5.10(3) of the Fij Extrecition Act -

‘Unjust' I regard 2s directed primerily to the rick of prejudice
to the accusad in tha conduct of the trial itself, 'oppressive’ as
directed to hardship to the accused resulting from chiznges in
his circumsizaces that have occurred durng the period to be
talen into consideration; but there is room for overlapping,
and betwesn them they would cover all cases where (o retura

R

him wculd not be fair.

For the purposes of the pressnt jucgment we 522 10 nead to draw shaip
lines between injustice, oppression and ebuse of process. It is enough to trezt these
expressions as different ways of referming to vnfzirness or as representing dirferent

aspects of unfairness. There is Privy Council recogaition that, despite the statutcry

scheme, where it is clear that the extradition procesdings must fail a prerogative

remedy may be grented to put 2n end to the procesdings: United States Coverinert
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v. Bowe [1990] 1 A.C. 500, 526. In- the context of an extradition statute
Lord Diplock in Xekis at 638'identified the passage of time to be considered as tha
between the date of the hearing of a Divisional Court post-committal application,
correspending to a s.10 hearing in Fiji. In R. v. Governor of Penionviile Prison,
ex parte Kirby [1979] 2 All E.R. 1094, 1101, Croom-Johnston J. said that ther
may be cases where the offences are simply so stale and so old that anybody would
say that it was unjust or oppressive to return. The Kirdy case was decided in 1976,
belore the more elaborate discussions in the House of Lords cases of Kekis and
Union of India v. Narang [1978] A.C. 247, but the spz=ches in thesa casss contzin

nothing to quelify the common sense of the observation in Xirby just quotad.

In the supplementary submissions for the Hong Xong Govemnmernt,
counsel responsibly drew attention to a recent (perhzps unrepoerted) decision of a

Queen's Bench Divisionzl Court in Englend R. v. Secrerary of Stare for the Home

Depcrinent, experie Patel, 9 Februery 1954, in which it wes held that the
irresistidle inference from the particuler facts was thet it would Se uvrnjust and
oppressive to surrender the applicant, and thzt the Mnister could not properly have
reached any other conclusion. In the course of his jud
of delays between the alleged offznces and the Minister's extradition order of aine

suggestion that the delays should simply be leit to be consicered by the Amsrican

i
o0

court of tral as 'quite startling'. ’

Considering the facts of the instant czse in the light of the cases thzt we
Lave cited, we note that unless the Supreme Court now intervenes it would be
unrealistic to expect the appellant to have an opportuaity of lavoking delzy, by

action in the High Court, until well into 1996 at the earliest. That would be nearly

13 years since the earliest date in the conspiracy cherges and more then eleven yeers
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since the last date. We do not consider that the delay can be laid at the appellant's
door. Mistakes contributed to in both Hong Kong and Fiji led to a second authority
to proceed of questionable validity. Even assuming that the Court of Appeal were
right to dismiss the defects in the authority as mere surplusage, it was reasonable of
the appellant to contest that point at least and to pursue it as far as the Supreme
Court. Personal liberty was at stake. Bearing that in mind, we are not satisfied that
the Court of Appeal were right about surplusage, but we need not express a final
opinion on that point. What we regard as decisive is the reasonableness of the'

challenge raised and persisted in by the appellant.

Our conclusicn, having regard to all the circumstances, is thet this is
plainly a stale case in which it would be unfair, in the comprehensive sense
explained above, to permit the extradition procedure to continue. Whether or not it
is constitutionally necesszry to do so, we hold that the question of the ability of the
courts to put a.stop to an extradition process, oa grounds of unizirness, before a
committal hzaring is of generel legal imporiance wamranting speciel lezve 1o eppe

Accorcingly we graat leave, 2llow the zppezl 2nd restore the order of the Hizh

Court staying the extradition proczadings permeanantly.
Cbservations should be added on three matters.

First we are conscious cof the problems caussd in Heng Xong by
commercial corruption and resulting in the creation of the oifice of Indepencent

Commissicner against Corruption. Only the exceptionzl facts of the present case

€

have outweighed that considerztion.

Aova

Secondly, and similarly, we reject suggestions by the respondents the

the oresent decision will cast doubt on Fiil's reliability in fulfilling international
2

Lilis
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exiradition obligations. The f-cts of the case are 100 specizl to justify any such

doubt. On the conary, while it is no part of our functon 1O sesk to predict how

Ll

tha Hong ¥ong cours would dacide the case, we think that cur decision cives efisct

b

to the soirit of Article 11(2)(c) of the Heng YKong Bill of Rights.

Thirdly, we refer to &2 View of the Court of Appeal that the authority Or

spplication of 18 majority decision of the trouss of Lords in the Aronson cese is

(S

questicnabis i1 Fiji. Although shaze zre some differeaces in the siztutes, ths words

s 1 TTebea]
om- the Unii2l
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diractly relevant a2 the seme eand wete ohviously cepied in Fi

Kinzdom legisizdon. In the interezis of i-:a-mztional comity, it is a r2neble view

-

thet Aronson should ta followed in this iunsdiction. Ye expigss no £az] ozinion
o = -

on this point, however, in the zhsence of bota fuil arcoment and any nesd to €O 5O
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