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JUDGMENT

Chandra, J

[1] The Petitioner was convicted of two counts of money laundering contrary 1o Section 69(3)
(b) of the Proceeds of Crime Act. The particulars of the offences, as set out in the

information, were as follows:

(it That the Petitioner had received money in an amount of $17.420.90)
between 06 August 2009 and 24 September 2009 in Suva and disposed of
the same, that is the proceeds of crime, knowingly it o be proceeds of
crime; or he ought to have reasonably known that such money was derived
or indirectly from some form of unlawful activity: and

{ii) That the Petitioner had received money in an amount of $21.440.30 on 25
September 2009 in Suva knowingly it to be proceeds of crime; or ought to
have reasonably known that such money was derived directly or indirectly

from some form of unlawful activity.

[2] Afier trial, the leared High Court Judge concurred with the unanimous opinion of the
assessors, convicted the Petitioner and on 8 December 2016 sentenced him 1o three years

imprisonment with a nen parole penod of 2 years imprisonment,

[3] The Petitioner appealed against his conviction and sentence to the Court of Appeal and by
Judgment delivered on 7 March 2019 his appeal was dismissed in respect of his conviction

regarding count 1 and his appeal against conviction was allowed in respect of count Z,

[4] The Petitioner filed a notice of appeal against the judgment of Court of Appeal setting out

the following grounds:
Ground 1 (i) (i) (1)

! That the learned Judge erred fn law and in fact when he unfairly
summed up ax follows:
i) Failed to define the element of ought reasonably to know.

2.



fii)  Unfairly drew the minds of the Assessors to guestion and
answer 7.2 anly in the process prefudicing my defence

fiti)  Unfwirly stated af paragraph 37, line 2 -3 of the Sumoing
Up that [ described how | used my account for fravdulen
activities from guestions and answers 73 to 79 and 88 fo
103 when my answer to 73 only said someone sent money
inle my account peither do any of my answers I mentioned
the word frawdulent fAmended Grownd].

fiv)  Incorvectly stated and mislead the assessors that my
defence counsel and conceded to the fact thar the
eomplaint s monles were these fornd in my account

Ground No. 2 (i) (i) {iii)
The Learved Trial Judpe erred in fact when:

i} When he only considered Epeli Racule s evidence withour
confirmation  form the complainant  Brue  Moonie or
Coconut Rentals Limited.

fil}  When the in-howse report was not fendered fo confirm the
paper trail of money from the complaingni s aceount to my
LICCELN,

(i} When the assessors were nol invited (o consider the
inconsistency in the evidence of Epell Racule and Tomasi
Tukana in terms of the in-house report.

Ground No. 3

That David being identified as a sender of the funds and it would be
proper to consider him as a first party and this raises the question as io
why & have breen charged for the vffence when there were no evidence o
prove that [ know the funds were proceeds of the crime and came from
some form of unlawinl activity.

Grounds No. 4 (i) (i) {iii)

That Ms. Lynne Carloy being idemtified as the recetver of the fraudulent
email link and in her own will submitted the gemuine password and pin. It
would be proper to consider her as a first party alse and this raises the
question as to why Ihave been charged for the offence when theire were no
evidence to prove,

(i) That [ krew she recelved a fravdulent email like a same of Westpae
hank email
(it} That [was with her and told her o enter her password and pin into
that fraudulent email which link into a fraudulent wehsite,



[51

fiiiy  Thar the email send 10 Ms. Lymne Carlos came from me Mr
Johnny Alherr Stepheny or [ ereated the email,

Grownd No, §

Thar the fearned Trial Judpe evved in law and in foct when he unfairly
summed up the Assesyor in paragraph 17, line § - 7 stared and vell them,
The accused was to fake 20 % of the same and wve it on himself and
send the B0% balance to a Sherill Sirampher in America, when no such
statement has been made by the accused o prove that 80% balance to be
sent fo Sherill Stampher. Therefore there was a substantial miscarviage
of justice miscarriage in a Court of low in denial of the aecused rights fo
a feir trial. [Amended Ground]

Ground No. &

That the Appellani sirongly submits the charge and the particulars of
Cowunt No. | are lacking fn details and wanting in accurate precision and
that when the Prosecution failed to state My Lymne Corlos Bruce
Moonie and the Westpac Bank as the crime scene and complaints in
order fo corroborale the Prosecution evidence.  Therefore there was a
Sundamental faw in the charge details and as swch denial of the accuved
rights to a fair-trial before a Court of Law. [Amended Ground]

Factual Background

The case for the prosecution as set out in the judgment of the Court of Appeal was that
customers of the Westpac Bank had been tricked by way fraudulent email 1o access a

bogus website resembling the genuine bank website and made the customer to disclose
confidential information such as the customer identification and password of the account
holders. This trickery had resulted in access to the accounts of three customers on the
bank’s online banking platform. The monies were later found to have been transferred

into the account of the Appellant at Westpac Bank,

The money that got credited to the account of the Petitioner within a period of seven

weeks between 6 August 2009 and 258eptember 2009 had the following particulars:

(1) An amount of $12.420.90 from the account belonging to Sun Vacations
(Fiji) ) Limited in two instances at$6210.45 each on 6 August 2009 and;

4,



[6]

[7]

4]

(i1} An amount of $5000.00 from the account of Mr. Bruce Moonie in five
instances at § 100000 each on18, 21, 22 and23 September 2009,

The receipt of the amounts in the account of the Petitioner, as sctout above, formed the

basis of the particulars in Count No. 1.

(iti}  An amount of$21,440.56 from the account of Coconut Rentals, a
Company registered in Cook Islands, on 255eptember 2009,

The receipt of the above amount in the account of the Appellant formed the basis of the

particulars in Count No, (2).

The position of the Petitioner as revealed in his caution interview statement was that he
was from Vanuatu, was unemployed and resident in Fiji. He had opencd a bank accouns
with Westpac Bank with $10.00. He had come to know an individual whom he knew as
David Turner ("DT™) through email contact. DT had contacted him by email and phone
and suggested a "busincss/investment arrangement”. The petitioner never met D7 and
thought he came from England, or perhaps Nigeria. The petiioner acceded o his
suggestion of business and agreed to have his bank account made available to DT for
these purposes. DT was to remit US$13,000,000 to the accused which the petitioner was
to imvest for DT, These funds were locked in the Bank of America in the USA and could
only be unfrozen and remitied o the petitioner on the payment of taxes 1o the bank. The
money 1o pay these taxes would be credited to the petitioner’s account by DT and they
were then to be sent on to a named lady in Washington, U.S.A. who DT said worked for

the Bank of America and she would use the money to settle the outstanding taxes,

The Petitioner and DT had entered into a written agreement that US$15 million were
be credited into the account of the accused; the petitioner was to keep 20% of that for his
own use and the balance to be remitted as instructed by DT. The petitioner never knew

DT, nor did he know the lady in the USA to whom he was sending the maney.

The Petitioner received two amounts of $6,210 into his account in August 2009 which he

sent on to the lady as instructed. In September he received F$5,000 which he semt on,



(4]

(o]

[11]

[1z]

Most of the remittances were made through the Western Union remittance service, In
September 2009 his account was credited with $21,440 by telegraphic transfer from the
Cook Islands; however, he was unable to remit these funds to Washington because he

was arrested on the same day.

Officers from the Westpac Bank gave evidence that these amounts ($6.210 x 23, $5.000
and 321,440 were fraudulently taken from the accounts of genuine Westpac clicnis who
had been tricked into divulging their passwords and P.LN numbers on line. Their
accounts were subsequently accessed on line and the amounts transferred to the

petitioner’s bank account.

At the trial. theé prosecution led the evidence of Mr. Epeli Racule, Chief Investigating
Officer at Westpac Bank. Mr. Tomasi Tukana, Detective Sergeant of Anti-Money
Laundering Unit of the Fiji Police and Ms. Carlos, Managing Directress of Sun Vacations
(Fiji) Limited, from whose company account $6210.45 had been debited twice which
were the exact amounts that had got credited in the Petitioner’s Account which he had

been remitted by the Petitioner on instructions received from DT.

In the course of the trial through the evidence of Mr. Racule and Ms. Carlos, it was

revealed that a fake website had appeared in customer’s accounts which regquested an
update of the account number and the password of the customers and Ms. Carlos had
responded to same and given her account number and password in complving with such
request believing that the request was genuine. It was also revealed that a total amount of
F3000 in fve instances had been debited from the account of Mr., Bruce Moonie and
credited to the account of the Petitioner. The Bank statement of the Petitioner which had
been produced as PE 7 revealed such entries.

The Petitioner remained silent and did not call any other witnesses on his behalf wo give

evidence.



[13]

[14]

[15]

Caonsideration of the eron a 1

Corannd 1(i)

Fhe Petitioner urged the same ground before the Court of Appeal as well, The Courd of
Appeal has dealt with this ground in great detail citing the paragraphs in the summing up
of the learned trial Judge (paragraphs 9 -13) where Section 6%(3) (b) of the Proceeds of
Crime Act and the relevant evidence was explained to the Assessors and also considered
the submissions made on behalf of the Petitioner and the Respondent in arriving at the
conclusion that the learned trial Judge had directed himself and summed up the case to
the Asscssors in accordance with section 69(3) (b) of the Proceeds of Crime Act, 2007,
The Petitioner has not made any submissions regarding the manner in which the Court of
Appeal has deal with this ground.

The matters under consideration in the present petition is after the Court of Appeal had
ordered a re-trial on the Petitioner being convicted and sentenced by the High Court on
the same charges in 2012, Justice Prematilaka was a member of the Panel of Judge in the
Court of Appeal which had ordered a re-tnal in the earlier appeal. The Petitioner has
submitted that Justice Prematilaka who had agreed with the other two Judges in the
earlier appeal which allowed the appeal on both counts and ordered a re-trial, was a
member of the present panel of the Court of Appeal and had agreed with the judgment of

the Justice Nawana in allowing the appeal only on the 2™ count. Presumahbly on that

basis the Petitioner has submitted that there is merit in this ground of appeal.

The second occasion where the Count of Appeal had w deal with his appeal was afier the
re-trial and therefore the same considerations that applied in the earlier appeal do not

apply regarding the present appeal. There is no merit in this ground of appeal.



Ground Neo.l (if)

[16]  The Petitioner has submitted that the learned trial Judge had unfairly drawn the minds of

the assessors and misdirected them about his caution interview by stating that he had
confessed 1o the crime alleged against him.

[17] The Petitioner had been subjected to a long line of questioning when he was caution
interviewed, in fact 441 questions had been asked which were answered by the Petitioner.
The leamed Trial Judge in his summing up drew the attention of the Assessors at
paragraphs 31 and 32 as follows:

s 3 In guestion and anywer 72, the following were
recorded,

0.7 What can vau sav in regards io the allegaiion
levelled against you?

AT Yes, it fx true, "

32, The akove guestions and answers, when taken in its

tofality and within the context in which it was faken,
amiount to a confession by the aecused to the crimes
alleged against hime ..o

[18] The Court of Appeal in dealing with this ground of appeal found that there was no merit
in this ground on the basis of considering that there was a confession by the Petitioner,

[19] The answer to question 72 given by the Petitioner has to be viewed in the light of the
entirety of the caution imterview statement which had been admitted as a voluntary
statement given by the Petitioner. The statement as stated ran into 441 questions and
answersand having considered the nature of the guestions that had been put to the
Petitioner, as to whether his statement amount to a confession is questionable even

though the answer to question 72 séems Lo be an aceeptance of the charges against him.

{20]  The following questions and answers give the impression that the Petitioner was not

admitting the charges as opposed to what he had said answering question 72;



“(.246:

A28

254

A.234:

0. 302,

A.392:

0304

A304:

0. 330:

A.330;

{1338

A.339:

0437

AA37;
£ 438.

A 438

Did vou have a feeling that the money vou were using was
obtained illegaliy?

No I don't kmow all that | krow the money came from
David Turner. I sent what he told me to send to the lady
iSherritll the rest [ used it

Did you at the time vou were using those money have
any knowledge that they were obiained iflegally?

{ have ne idea that the money was obiained illegally. All
Fimow that David was sending me the money.,

Do yvou really believe that David was telling vou the
fruth?
Yeah

Isn 't the fact thar vou were using some money from the
money you said was sent by David that made you believe
in him more than anything else?

No, [ believe him hecause we have signed an agreement

and that [ kmow he was telling the truth,

Didn't yvou at this point in time staried to fave some
douhts in yvau abont Davig?

Never, because what he savs he does, and he gets angry
on me when Idon 't obey him.

Just have a look ar the emiry dated 2209, which savs
S51MH) came inmto your accoumnt; can vou explain where
this money came from”

demn 't kneow where §F came from bt David called me and
say to check my account as a friend was sending some
ARPCRL L

What I have gathered afier going through all the email
correspondences you have been corresponding with those
supposedly imtended investors, | strongly believe that you
know that what they were sayving was false and that the
maney they were sending was oblained in a fraudulent
manner but vel you concealed all those information
because you were making money owt of i, isn 't it?

Na

Iy there anything else that you wish to say in regards o
this allegation?
Like to me [ believe it is a penuine thing. ™



[21]

[22]

[24]

[25]

[26]

[27]

Although the leamed trial Judge had stated in his summing up that considering the
totality of the statement of the Petitioner that he had confessed to the charges against him,
a consideration of the above questions that were put to the Petitioner after question 72

does notl warrant the conclusion that he had confessed o the charges in his statement.

Therefore the direction of the learned trial Judge would amount to a misdirection and

there is merit in this ground of appeal.

Crround No. 1 (i)

The Petitioner submits that the leamned Trial Judge has misdirected the Assessors in his
summing up at paragraph 37 by stating that the Petitioner had described how he used his
account for fraudulent activities from questions and answers 73 to 79, 88 to 103, He
submits that what he said was that someone had sent monev into his account and that he

had not mentioned the word “lraudulently™.

In his caution interview stalement question 73 was:

“g) 73 How was your account invelved in this fraudulent activing?
A.73; Someone sent money inlo my account, "

The questions that followed from Question 73 to 79 and 88 to 107 and answers to them
do not refer to the word fraudulent. They refer to the communications he has had with

Dravid Turner and others regarding monies that could be sent to him for investment,

In view of this position the fact that the learned Trial Judge had at paragraph 37 stated
that the Petitioner had described how he used his account for fraudulent activities would

amount 0@ misdirection and therefore there is merit in this ground.

The Court of Appeal dealing with this ground took a cautionary approach by stating that
it would have been desirable for the learned Trial Judge to have avoided that kind of
adjectival phraseology and left it open to consider whether the activities concerned were,
in fact, fraudulent or not,

1.



[2%]

[29]

130]

[31]

132]

[33]

Ground Iiv)

The Petitioner submits that the leammed trial Judge at paragraph 38 had stated that his

Counsel had conceded to the fact that the complainants” monies were those found in his

account,

Al paragraph 38 of the summing up, the learned trial Judge had stated:

I8, In their closing submission, the defence admitted thar
Sun Vacation (Fiji) Lid. My, Bruce Monnie s and Coconur
Rental Lid's funds went into the accused's Westpac Bank
Account. However, in his police caution interview
statement (Prosecution Exhibic 12¢8), he sald he never
knew the finds were proceeds of crime (s¢e guestions and
answers 246, 254, 437 and 438). As a result he denies the
allegation against him. "

The said paragraph has 1o be looked into in its entirely. The second part in the paragraph
sets out the position taken up by the Petitioner. In the first sentenced what was stated by
the learned Trial Judge was what had transpired in the evidence led by the prosecution to
show that the complainants” monies had gone into the Petitioner's account as stated by
Defence Counsel in his closing submissions. The second and third sentences have the

effect of negating what had been said in the first sentence.

The Count of Appeal also considered this ground and concluded that no prejudice was

caused to the Petitioner, There is no merit in this ground of appeal.

Crround 2(i)

The Petitioner submits that the learned trial Judge only considered EpeliRacule’s

evidence without confirmation from the complainant Bruce Moonie or Coconut Rentals
Limited.

Mr. Epeli Racule. the chief Investigating Officer of Westpac Bank gave evidence
regarding the accounts of Bruce Moonie and Coconut Rentals limited and as 1o the debits

11,



[34]

[35]

[36]

371

[38]

that had been made from those accounts. He also gave evidence regarding the Petitioner's
account where it had been seen that the exact amounts of the debits on the exact dates had
gone into the Petitioner's account,

The Court of Appeal had considered this ground in detail and held in favour of the
Petitioner regarding the account of Coconut Rentals Limited as a result of which he was
acquitted of the second count which related 1o the account of Coconut Rentals Lid.

As regards Mr. Bruce Moonie, evidence was to the cffcct that he had passed away
sometime before the trial. Mr. Epeli Racule had referred to the Bank Account of Mr,
Moonie which showed debits of $1000.00 on five different oceasions from 18" 1o 234
September 2009 and on the exact dates that the debits had occurred the exact amounts
had been credited to the accoumt of the Petitioner. The nexus had therefore becn
established between the Petitioner’s account and Mr, Moonies account. These monies had

been disposed of by the Petitioner and he admitted disposing them.

The consideration by the Coun of Appeal was correct and therefore this ground of appeal

has no merit,

Crrounds 2(ii) and (iii)

In ground 2(ii) the Petitioner submats that the leamed trial Judge tailed to consider that
the in house report was not tendered to confirm the paper trail of money from the

complainants’ accounts to his account.

The Court of Appeal in considering this ground of appeal was of the view that the in-
house report would have been only a compilation of evidence referring to the documents
that were relevant to the investigation. Further, that the Officer who conducted the
investigation had given evidence and produced the relevamt documents that were

necessary to prove the charges against the Pefitioner.

12



[39]

[40]

[41]

[42]

[43]

[44]

Since the primary evidence necessary to establish the charges was before Court it was not
necessary for the in-house report to be made available, This ground of appeal has no

merit.

In ground 2Z{iii) the petitioner submits that there were inconsistencies in the evidence of

Epeli Racule and Tomasi Tukana regarding the in-house report.

In ground 2(ii) the necessity of the in-house report was dealt with and therefore this
ground of appeal has no relevance, However, the inconsistencies referred to by the
Petitioner were not material to establish the charges against the petitioner and therefore

this ground too lacks merit.

Grrownd 3

The Petitioner submits that David Turner has been identified as the sender of the funds
and that he should have been considered as the first party to be charged and not him as he
did not know that the funds were proceeds of the crime and came from some form of

unlawful activity,

It was the Petitioner who mentioned abowt David Turner and it was his creation, he had
stated in his caution interview statement that he had never met him and got to know
Tumer only through emails and telephone calls. The Petitioner had mentioned throughout
that he was to receive 315,000,000.00 from David Tumer for purposes of investment,
However, the evidence at the trial was that some of the accounts of customers of Westpac
Bank had been hacked into and the monies from those accoums had gone into the
Petitioner’s account from which he had sent out monies that were in his account, on his

version that they were sent out on the instructions of David Turner,

The Court of Appeal did not consider this ground to have sufficient basis either factual or
legal. In those circumstances, this ground of appeal would be baseless and not of any

merit.

13



[43]

[46]

[47]

[45]

[49]

Ground 4

In this ground of Appeal the Petitioner submits that Ms. Lynne Carlos should be

considered as a first party and raised the question as 1 why he had been charged lor the

offence,

Ms. Carlos gave evidence at the trial and had stated that she was in receipt of an email
regarding her Company’s Bank account requiring her to give the Account number and the
password which she did believing that to be a request of the Bank, which ultimately
turned out that the said email which resembled an email from Westpac Bank was a fake
one. Presumably as a result of her giving such details, subsequently it was found that
there were some unauthorized debits from her Company’s Account regarding which she
complained to the Bank which set about an investigation. It was in that investigation that
it was revealed that the debits from her account had got in to the Petitioner’s account

which the Petitioner had subsequently disbursed.

As submitted by the Respondent on this ground, under 5.69 (4) of the Proceeds of Crime
Act, the State does not have to prove that the predicate offence was committed by the
Petitioner. Therefore, there was no necessity to prove that the Petitioner had sent the fake
email. However, the prosecution was able to prove through circumstantial evidence that
the Petitioner ought 1o have reasonably known that the monies in his account were from

some form of unlawful activity.

In those circumstances this ground of appeal has no merit.

Grouwnd 5

This ground of appeal refers to paragraph 17 of the summing up where the learned Trial
Judge had set out the facts pertaining to the prosecution case. The learned trial Judge was
placing before the Assessors the prosecution case for them to consider.

This ground is baseless and has no merit.

14.



Creound 6

[50] Thas ground relates 1o the contents of the charge against him, This ground had not been
canvassed at the trial stage nor was it placed before the Court of Appeal.

[51] In Balekivuva v The State [2016] FISC Criminal Petitioner Mo.CAY 14 of 2016 (26
August 2016), the Supreme Court expressed very strongly about the reluctance to
entertain new grounds of appeal. This is a new ground of appeal and therefore cannot be
entertained. In any event it would not satisty the threshold required for special leave to
appeal to the Supreme Court
Growund 7

[51] This is another new ground of appeal. It would attract the same consideration as in
ground & and will not he considered as having any merit,

Conclusion

[52] Ot of the 7 grounds of appeal advanced by the Petitioner seeking leave 1o appeal [rom

the Supreme Court, as discussed above Grounds [(ii) and 1(iii) have merit. However,
there has been overwhelming evidence in this case which was sufficient 1o convict the
Petitioner of the 1 Charge leveled against him {the conviction on the 2™ charge being set
aside by the Court of Appeal). Although there was a misdirection by the leamed Trial
Judge in relation to the caution interview statement of the Petitioner being treated as a
confession, when considering the totality of the evidence in the case it cannot be
considered as a substantial miscarriage of justice. The Petitioner, wha was from Vanuatu,
having come to Fiji and not being employed dealing in substantial sums from a person
who he never met and sending monies to another country to another person he had never
met and when there was ebviously no good reason for the monies to be routed through a
third country (Fiji). In the circumstances of this case, | would grant leave to appeal.
However, in considering the appeal [ hold that this case falls within the provise to Section
23(1 }a) of the Court of Appeal Act. Hence, | uphold the conviction in respect of the first

charge against the petitioner and dismiss the appeal.

15.



[53] 1 have read in drafi the judgment of Chandra, J and 1 agree with his reasons, conclusions

and orders proposed.

Stock. J

[34] 1 have read the draft judgment of Chandra J and I agree with it and with the orders he

proposes.

Orders of Court:

1) The application for special leave o appeal is allowed

{2} The appeal af the petitioner is dismissed

{3} The fudgment of the Court of Appeal is affirmed

{4) The conviction of the Petitioner in respect of charge | by the High Court is affirmed

16,
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Hon. Justice Suresh Chandra
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L.a.r"'--
Hon., Justice Chandra Ekanavake
Judge of the Supreme Court
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