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JUDGMINT 

II J 'Ill" prohibition of incest or eoosanguin~'<)Us scxWlI ,..,Iations. SIKh as bi:t"l'Cn a father and 

his daughter. a mother and her son or bct ... «n a brother and a ~i!;lcr. is deepl} imprinted in 

legal. rdigious and moral traditions and is stigmatized as a dC\'iation thai leads to gl'",e 

, 



sanctions. HOI,C'·er. auilUdes towards incCSl are culturall) relative. and may differ from one 

SOCiCI, to anolher and one era 10 another. 

[2\ In Fiji. incest is prohihited hy law and ~l!Clion 223(1) ofthc Crimes Act. 2009 \Ihich enacb 

Ihal "an) person ... ho hascamal knowledge ofanolhcr person. ,"ho is 10 his or hcr knowledge 

in iii relationship to him or her of parent. grandparent. child. sisler or brolht'f, is guilt) of ao 

ind iClllbk ofTcnce. ~ s.."Clion 223(2) provilJes Lhal "'II I.~ Immilll'riallhallJ,.- ("(ml(l/ knowledge 

"Ut had"';lh 1M t:Otm'III oflhe OIher pers",," and SlXtion 223{S) darifies Ihat "brother" and 

"SiSler" respc«i,'c1y include half·brother and half-5iSler. The penah} for incest is 

imprisonmem for 20 }I'ars. bm if it is aJlcged in the information or charge and p.m·ed Ihai 

the pcn.on is under the age of 13 }I'ars. the offender shall Ix liahle 10 imprisoomenl for life 

[31 Rape is also prohibited by law in Fiji. anlJ .scction 207(1) of the Crim<!S Act. 2009 provides 

and "any person who rapes another person commits an inlJiclahll' ollcncc,,'lltc prescribed 

penalty for I1lJII' is imprisonment for life. Settion 207(2) prmides that a person rapcs anothcr 

person if. 

(a) the pcrsoo has carnal kno ... ledge \\iLh or of the other per.;on "it"',ut the utlU'r 

fNN01I:' co,. ... "t; or 

(b) the person penetrates the ,-ul,"a. "agina or anus of the other Pt'f5OII to any exlent 

with a Lhing or iii part of the person', bod} Ihat is not a penis ... itoouttheu/"':r per_'s 

0011. .. ",': or 

(c) Lhe person penetrate, the moulh of\he OI.her pcrsoo to any extent '1ilh the person's 

penis wi/oolll the OIh"r perJQII '$ COII."'"t. 

[4J It "ill be secn that an impotUnt point ofcontt1lSl bet"een rape and inee)t iSlhat "hilc Lhe 

absence of consen\ is an impolUJl\ clement orthe ofTence of rape. consent Of the absence of 

il. is immatc-rial for the o/Tl'ncc of incest. In OIh~T word!;, whil~ a pen.on "ho had camal 

kOO\\ledS'! ofanolhcT [lC'WO who is in a rehuionship to him or her as a JI'I1"l'Il1. grandparent 

child, ~iSI~r or brother can be liable for incesl ""<'n if then! ... .:u ron ... ",. in a case of rape 

wllcre the absence ofconscnt is not e'lllblbh~-d by Lhc p~tion beyond reasonable dOlJbt. 

there can be no conviction. 
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BuckKround Fum 

(5) Th" P"titioner in thi;, case. \~ascroma Koroi (hen:inafter wmelimes refelTed 10 as Koroi). 

was indicled wilh mo counls of having unlawful carnal knO\dedg~ ofNiumai Wmi without 

her conscnt, thc first alleged 10 hal'" taken place between the I~ day and Ih~ 31" da)' of 

January 2010. and !he second alleged 10 ha'" taken place b.. .... "CC1\ the I ~ day and (sic) the 

31- day of Februal) 2010 ill ~a)a,u Village. Tailcvu contrar)· 10 seclions 207(1) and 

sections 207(2)( .. ) oflhe Crimes Act. 

[61 Koro' was also indicted "im a third COllnl ofhning unlallful carnal knowledge of '\'iumai 

Wati. "howas to his kno" ledge n:lated 10 him as his daughter belween th~ I"d.a) ofOctobcr 

and /.iclthe 31" day of November 2011 ~I Na) aHI Village. Tai lcvu. conlrary 10 SC<:lion 

223(1) oflhe Crimes ACI. 

171 Afler trial at the High Coun of Fiji III SUla, lhe assessors wen: unanimOlls in I~ir opinion 

Ihat Koroi ",as flO( guilty on the two counts of rape but was guilt} of tile olTenc" of incest. 

with "'hieh opinions the lrialjodge [Madigan J.I agnml in his Juds"m"nt of 19'" ""arch 2014 

and con"icted Koroi for il'lCl."SI and semmced him 10 Ihine..'11 yeatS' imprisonmem \lilh. 1IQfI' 

parole period of e'""en years. 

IS) Koroi sought leave 10 ap(>t'al to the Court of Appeal urging Iwo grounds of appeal again51 

his conviction and one grounds ofappcal a~inst lhe sentence. In dismissing lh" appeal and 

affirming the conviclion and SI."Illencc imposed by the High Court. the Court of Appeal 

[Calan<:hini 1'" Gamalath JA and Bandai'll JA I in B unllllimoos Judgment dale<! I" June 201 8 

\lhen:in il Wll. pointe<! out al pamgmph 2S thcrooflhat the n:asoI'1 for I~ a,ses.ors 10 lind 

the accused Koroi oot guilty ofrapc eharges and finding him guilt) of the eharge ofinecst 

is mal they enlertained doubt as 10 \Ihctherthen: \I~consem on the part oflhe complainant 

and Ihat \I h"" ~se;ruul in/t'rt:Our,w ;s pri)''f!d beyond ",amnublt' doub, /x-,..un per.J(nL' or 

;w;tSIUOUS n!iar;omn,p. COnM'n/ /x'CQmfJ immo/frial." 
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(9) Koroi in\()ked the appellate jurisdiction of this Coun b~ his undated letter addr~ 10 this 

Coun lind date stamped b) the Kegistryoftll~ Court of Appeal on 28'" June 2018 (hcreinaller 

rcferred 10 a, thc ··Itller of 28'" June 2018~) ",ithin lhe appealable period speo;ificd in Kille 

S(a) Oflhc said Sup .... me Coun Rules of 2016. Though the application was not by "3) of 

pelition or supponed tJy allida\ il ft., required by Rule~ 4(1) and 4(3) M lhe said Rules, at thc 

hearing of til is application.leamed Counsel forlhe Slate Ms. TivaQ did nnl takc Myobjcction 

10lhe application bcingconsidCl"'ed b) Coun despile thc non-compliance "illl IIIe s.aid Rulcs. 

Grounds of Appeal and II"rillf'n Su/nrriJfWII.< l~d in COUrI 

[101 Koroi's application seeking lea\c to aPJle'al by "a~ of his Icner of 28'" June 2018 ",as 

founded on two grounds of appeal againslille con\ ietion and none againSI the senlence. and 

thereafter through his undated wrinen suhmissions reccived in thc Regi,t.y of Ihis Coun on 

21~ (ktooc, 2020 Komi sought 10 add to his grounds of appeal against cOllviction wilhout 

leavc ufCuurt. On thc same date 8noiller document "·as lodged in the Reg;'tr) orthis Coun 

titled ·'Pelitioncr·s SCIllC1lce Suhmission·· for tile firsllime raising a groulld of appeal mgain,t 

senll'llCC "'ith some elaborate 5ubmis.,ions against scnteocc. 

[II] The Rcspondo:nl filed ils ",rinen s.ubmissions on I~ Drtcmbcr 2020, and by 1"0 sets of 

submissions thai did not bear any dale oot ",ere recei, ed in the Il.cgistr} of Ihis Coun on 3" 

Marth 2021 entitled respccti,·cly '·In Reply 10 State Submission~ and ·'the Submission of the 

Ap-pcllant~. Koroi made cxtcnsive submis~i()ns in suppon oftlle ground, ufuppeal raised b) 

him. 

[I2J It is convenient 10 set out below, albeit \\"ith ~me necessary pamphrn,;ng. the Wounds of 

appeal urged by Koroi in his leuCt" of 2r' Junc 2018 and his undated "Tiuen submissions 

received in the KcgistT) ufthis Coun on 21" Oclober 2020, which are dealt "ith in the 

MSubmission of the Appcllanl~ received in the RcgistT)· of this Cnu" on 3,d M8fth 2021 on 

"'hich Koroi relied at I~ hearing uflh;' application for lea,·c lu appeal : 
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(I) The learned JOOIle5ofthe COUI'! of A~I n=l inl~w ",hen the) did 001 cOIlsilkr 

l1uu m~ medical condition of the: complainant a.~ a ,ignificanl foctOl' tllat .an 

prejudiCf; the d~fC11ce if 1" (du31ed as insignifi.ant and irrde' ani, 

(2) Thc Icamedjudge of the Court of Appeal erred in law ",hen Ihcy did not cOI1sider 

that a medical practition~r's presence and evidenec at trial would have been of 

great \alue to the defence. 

(J) The Coun of Appeal failed to consider the eviderK~ oflhe Medical Rcpon in its 

tOlalit} relating to pregnanc), claim 8fld sidme'iS orthe complainant being IIiV 

positiv~. lI~tili. B-, VURI and such anomaly and absence of disclosure 

prejudiced me ell$e ofthc: defence because il is a ~"ually transmined disease. 

(4) The coutU belm' did not COIIsidCT in principle that the PetitiOllCT ""US a man. of 

int~grity and that his 1Ul5Wl'l'S to Iht State's question "'lIS nOl intcrprcled in Ihe 

righl contc"t reneeting his meaning to his answers. 

(5) The courts below also did not consider thaI the mental st31e oflhe alleged vielim 

was lbe reason silt "'ItS being laken advantage orb) Koini 10 rmmll .... lIat she 

alleges from h~r ulterior motive. 

(6) The courts below CITI'd in III" and facl in not disclosing Ihul HIV posilive, 

IIcpru.ilis B-. VORl an.' sc.\uall) irlIl1smiued di>easo.'S and Ihal th~ onl} "'-IY il 

can be avoided is 10 wear condoms bul Illen lhal. ",oold mean the daim 10 

pregnallC} would be fal'l: and Iheref~ il ",as dangerous to COIl_iet lhe appellant 

on incesl. 

(7) The senlence is harsh ar.d excess;,'c and the aggravation faclOr con tn!.' cnt'll seclion 

12 oflht Sentencing and Penalties O""'I\.'C:' 

[I3J II is convenienl to deal "ilh grounds (I). (2), and (5) together as the) an: inc.\lrkably 

connected and are suOstanli""ly the sarm lIS ground (I) urged b} Koroi in the Court of 

Appeal and considered h) Ih31 Coun in its impugned judgment. namcl} that "1M I.'umed 

1"rlal Judge er,...J in lao. ami lOCI by lailmK lu acquit the Appdlunt QII all CM'»'S n'ell 

though lhe Lt'umeJ l"rial opmt'J at para/(rUph J ulhis JuJJ;:ment thar lhe romp/lli",,,,''''us 



1m'mally am/emQ/iQmllly handicapped emJ Ihill III' pl'rct'i ... :d lhat she ",a. caached If) U 

cerlain de);:re". " 

1141 I have taken lhc libert) in panlgraph 112 J of this judgm~nt of tr) ing to make s<:ns<: of ground 

(2) urged hy Koroi b} rclllO\ ing the ob\Curing effoo orthe double negati'e found in me !.aid 

ground as originally "orded by Koroi in his lener of28'" June 2018 "hieh read as follows:-

"(2) The 1camcd ju<.lge "fthe Court of Appeal erroo in la" "hen they did nal consi d~r 

that a medical pr~clilioncr·s prcS<:l1ce and evidence al trial .... ",'" nQl be a great value 

to tbe defcnec:· ("",pIIosis adikd) 

115] The !;3i<.l grounds (I). (2). and m are rel;ued to the alleged medical contlition Of "sickness­

of the complainant '1iumai Wali. in regard 10 "hieh no medical proctitionel ha<.l testified at 

the trial and the only document found in tile Record of the High Coun among the disc losures 

is a Medical E~amjnation Fonn filled and signed b) the doctor "ho examined Niumai on 

I ~ May 2012. The said document was nOi marked in evidence b) th~ proso:cution 01 the 

defo:nce_ 

116] It is l\OIe",otIhy that the wmpetency orl'<iumai to teSlify in coun does oot appear to h3'~ 

been an issue at the trial. nor was it raised in th~ course ofthc eros$-C~umination ofNiumai 

01 the other prosecution ",itness Koini Lagi Nainima wflen the) te,tified in the High Coun, 

but was ad\·t:rt~'<I to by Koroi for t~ firsllime .... he!! in the COUrj;C of his c..umination-in­

chief he MIIted that Niumai was 001 schooling because ··she had a siekness- and she .... ould 

"'"stare at ~ sl. y fi>r 30 minutc-s··. Koroi do:<1ied ha, ing sell \1 ith hi\ daughler l'< iurnai and 

stated thaI ··Koini ron:ed her 10 complain·' brtousc ··"c are 001 in a good relationship ~. 

[171 It is signi ficant 10 note that in tile course of his clo~s..,xaminalion. Koto; responded 10 the 

'1lK:stions put to him b) the learned Counsel for the prosecution in the rotlowing manner: 

Q - YOlo" surprised $M r. ... ;,.",...,;) "'p/.m.:d I(JIM I'olia? 

A - II'S 

Q - lkCUIJ.'ff.hI' ,,'ould nm ht.n"t' mentof copodty 10 rt'poN? 
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A - Buause in hu s/a/e. can -/ e>..-n romp/ain, 

Q - !keau,,,, of you bK)""ing her wOOl/iall, you look ail\-antat.:e of her ha\'mg oW.x, 

Ihinking she .... ould nt'\"t'r ":POf"/? 

A _ (did nol rape ha, II:U\"<' hu gf"XI<l cure and '-""porlcd h.., in ... IIale,"r #,,' 
/lCeded and prole", hfr. 

[IS] In paragraph 4.4 and 4.5 of the undated written submissions filed by Koroi in this COl,lrt and 

r«ei~'~ in the RegiSlry of this Court 011 J" \1arch 2021, Koroi has WUghl 10 e,'plain Ihal 

his It:Stirnon)' was "1'101 taken in lhe righl COOIl,',\C "hereby he "lIS Ihin!;ing as Niomai's 

father and w"nlnllo defend her by 58)'ing thaI -her menial capacity makes it impossible 10 

complain" and Ihat II was 001 the case Ihal -bc'cal,l51: $he was .ido: mental!) I was ha>"inj! se" 

"ilh hlT, kno\\ing Ihal she won 't complain," 

119J In my vie", Ihe Court of Ap~al. in paragraphs 101023 of ils Im!,ugn~'d judsmCnl has 

considered the evidence in ils lotal ily. and had righlly concluded in rmmgl1lph 21 Ihal in Ihe 

inslanl case ''there: was no e,idence 10 indicate Ihal the ,~ilness "a. menIally ,1110 a degre~ 

whkh pre'''nted her from ulflkr)/(lt>l/itlg lhe 1UJrUre of atl omh and gll-(tlg rollonaf 

leSIII,...",y:' n.e Court Appeal was al$O 001 preparod 10 belic\'c Koroi's SlOf) Ihal !\iumai 

was coached to tell a falsdlOod by Koinl due to 5OfT\e preexisting animasil) as suggt:St.-d by 

Korol. and in pamgtllph 211 nfilsjudsmcnl il obser\'ed thaI -it is difiiculllO belie\'e that lht 

complainant. ,,00 was so welll.3~cn good carc of, supported in "hate\'cr she needed, and 

proh:"t~ by the appellanl. would pI'I>Cl..:d to makc a fal51: complaint of this magnitudc 

againsl him, on being forced by Koini. o"er an incident "hich in no way concern<:<J Ihe 

complainant." 

[201 Koroi has bc'm found guilt) aner trial of lhe offence of incest, and in pantgraph 22 of its 

judgment. the Court of A~al has righlly ~"'~ that the unanimous opinion of the 

assessnr.l is indicali>"c that Ihey did not have an} doubt in Iheir minds "'hen finding Koroi 

guilty of count 3 for incest while finding him not guilty on th~ fiN t"o OOUnlS ofrapc, whith 

opinion "as acted upon by Ihe trialjud,i;c in convicling Koro i on the counl ofinccsl, 
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[21) 1 am of the opinion that grounds(l). (2). and (5) do not raise a question of general legal 

imporumec. a substantial qucstion of prirlCiplc affecting the administmtion of criminal juSlicc 

or in 1111> other "ay satisfy the stringent criteria <;et OUt in 5C'C1;on 7(2) orthe SUJIfCITK' Court 

Act. 1998 for too grant of lea\e to appealt" this COOrt. 

[22) Considering grounds (3) and (6) on "hich Koro\ ..eels leave to appeal "l!ainSl the imptJlPled 

judgmenlon the basis that the coons bdo" failed to considCT the e~idenec of the Medical 

Report in its totality ~Iatini! to pregnancy claim and siekT>C"SS of the complainant being IIlV 

positive. Hepatitis IH. VORL and that such anomaly and absence of di~losun:: p~judicOO 

the C<lse of the defence ~ausc it is,. .... xually IransmiuOO disease. it is relnant to note that 

through the "ledical Examination Form ~ferred to in paragraph [ IS) of this judgment was 

disclnsoed by the proseculion. the defence had failed 10 marl. it in c,idcnce b} cafling the 

doctor "Ito c'famined Niumai \0 testify at the trial. had it b..'Cn material for the defence ease. 

[23J It is "vidcm from the said Medical Examination I·orm that in the backdrop of Niumai's 

allegation of-sc..~ual molestation b}· her fathCT~(I'CR page 63) the doctor "ho el(amined hcr 

has 00(00 that Niumai alleged that she '"has missod her mcnsc-s·· (HCR pase 65 DIO). and 

that shc was M...,sen·ed and "';lhd,... .. "n··(HCR page 65 DI I). II al'" appears that aftcr the 

ultrasound scanning of Niumai, the doctor ha. observed in thc said ~orm that ··ultrasound 

shows that then: is no p...,gnanc) as yet"' (HCR page 6S D14) and 1'Cveals an ··s-erage empty 

utennM(IICR page 66 [)It'i). and 1M doctor had orocm:! further scrologkal in~l'"Stigalions for 

~IIIV. IlcpB. VDRL·' and folio" up (11eR page 66 015). but no e~i<kncr h~d been led 11 

the Irial of any le~t results. 

[24J It is abundantly clcar that groonds (3) and (6) do nOl raise a question of general legHI 

imporunce. a subs13Juial question of principle affecting the administration of criminal justice 

or in an} other", ay satisfY the .\.Iringent criteria >1<:1 oot in section 7(2) of the Supreme Coun 

Act. 1998 for the grant oflca"e 10 appeal to this ('oon 

(251 Turing to the only Olher ground urged b} Komi lIPinS( his con.ietiun. namd} ground (4) 

that ,he coons below did not consider in princlplc that thc Petitioner "'lIS a man of inlegrit} 
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and Ihal his 11/'15\\"" to the Slates question was nol interpreted in Ihe right cOfltext rdleeling 

his me:ming to his answers" , il is obsCl'ved Ihal in paragraph, 7,1 to 7.6 of his ,,'rincn 

submissions Koroi ha~ raised the question of hi s inlegrity 85 the falher ofiM handicapped 

and mentall) retarded tillughlcr wllom he looked after ' .... ell and mu~1 he presumed innocent 

unti l his guilt is established beyond reasonable doubt. In response. the State has submitted 

thai inteb";ty was atrial issue. and on th~ basis of the c,idenec led atth~ trial. he has Mn 

found guilt) of incest by iM .ssessors. "hieh linding has been confirmed by the trialjudgc. 

[261 ! am of Ihe opinion [hat gl"OlJnd (4) urged b}' Koroi dOC'S nol in\ol,·( a question of generul 

legal importance, a substantial qUe5lion of principle alTo:cting the administration of criminal 

ju,.'aiee or in an) Olht>r way satis f) the stringent criteria SCI oot in >eclion 7(2) of the Supreme 

COO" Act. 1998 f~ the grlII1l of leave to appeal 10 this COO". 

[271 The only other ground ruised by Koroi is ground (7) against the ..;entence. wherein Koroi 

scels Ica,'( 10 ~al on the hasis that the "-;cntenee is harsh alld e)<eessiw and the 

aggravation flll:lor contta'cne~ >cction 12 of the Sentencing and Pcnahies Decree." 

128] The gravhmcn of Koroi's submission in this ~gard is thaI he hIlS been sentenced 10 a hhrsh 

and severe sentence ",iU>ont the sanction of SI:'C1ion 12 of the Sentencing and Penaltil'$ ACI. 

2009. but it is clear from the order on the St-nt ... nce dated 20'" \1an:h 2014 that in fixing a 

sentence of thin..en years' imprisonment" ith II non-parole period of cleven years. the trial 

judge had considcmlthe fllCtthat "Incest is a crime a~ainst \h" or.kr of nature alld an allaek 

on the fabric of the nudear farmly.-

[291 l1lc judge a!.so eonsidemlthatth~ crime in thi$cas.: i~ aggravated hy the fact thai "Ih~ victim 

daught~ was and still is menta lly and emotionally handicapped and hggrav31ro h) the fact 

Ihal ~ has had to mme a ... ay from lite family house and her siblings.~ 
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/30] I am of the opiMion that J!Tound (7) rai5Cd by Komi for 5C'C:kinl!: leavc 10 appeal tOO docs 001 

satisf) threshold criteria impose<! by se<:t ion 7(2) of the Suprcme Coort for the gram of ka,e 

10 appeal. 

Cone/us/oilS 

]311 10 all the circumstAnces ofthi. \:as.:. there is 00 "a,is for the l!:rant of leave to appea l against 

tbe impugn.-djudgmem of the Coun of Appeal. and for the afon:said rea5Ofls.lca\'e 10 appeal 

;. refu5Cd and the petition is dismissed. 

Ah ... ·ihal"C", J: 

[32J 1 ha~e had the advantal!:c of reading the judgement of Marsoof J in draft. I agree wilh the 

reasoning and eonclusions of the judl!:en1cnt and trw, urders proposed by Marsoof J. 

l>top •• I: 

[33] I have read in draft the judgmef\1 of Marsoof J and I aJ!m: wilh his reasoning and his 

conclusions. 
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