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[1:1 I have had the advantage of reading the judg111cnt of ),,1ataitoga J in draft. I agree with 

its conclusions and orders. 
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Jitoko, .f 

[2J 1 ha.ve had the opportunity of considering the draft judgment by~1ataitoga 1. I agree 

with it~ and for the reasons he gives \vould dismiss the appeaL 

Mataitoga,J 

Background 

High Court 

[3] The Petitioner was charged fbI' having abducted a young girl belo\\l the age of eighteen 

years. an offence punishable under Section 285 of the Crimes Act~ 2009, in count No 

(1); fur committing rape by penetrating the mouth of the girL an offence punishable 

under Section 207 (n read with (2) (c) in count No (2) ; and, for having carnal 

know'ledge \vith the girl, an offence punishable under Section 207 (1) read with (2) (a) 

in count No (3), of the Crimes Act~ 2009. "I'he charges" as presented by the Director of 

Public Prosecutions (DPP) on the infbrmation dated 04 April 2013. were as follo\vs: 

hFirst Count 

Statel1lf!llt of Offellce 
ABDUCTION: ('ol1lrw:v to section 285 of the ('rimes Decree 44 oj'2()09 

Parliell/arso( Offellce 
ESEROll1.A VAK,4CEGlJ, on the 18th day oj' January 2013 at Suva in the Central 
Division, unlaH1ully took 'UT', being under the age of18 year.)" out (?lthe possession 
and against the will of her/ather. 

Secolld Count 

Staten,ellt of Offel1ce 
RAPE: Contrm:v to section 207(1) and (2) (~lthe Crimes Decree 44 l?l2009. 

Particulars of Offence 
ESEROjHA VAKACEGU, on the 18th d{~:v (?l.J(uUIa(V 2013 at Suva in the ('emra/ 
Division. penelratef.llhe mouth qj' 'UTt lvith his penis, lvi/hoUl her consent. 

Tilird COUllt 

Statement of Dfk,u:e 
RAPE: Contrm:v to section 207(1) and (2) ((I) qfthe ('rimes Decree 44 q( 2009, 

Particulars lIfOffellce 
ESEROll<IA VAKACEGlllon {he 1811t day (?lJanuw}' 2013 at Suva in the Central 
Divi"j'ion, had carnal kl1lllvledge of 'lIT' lVitJ10ut her consent." 

2. 



[4] After trial, the petitioner \vas found guilty of the charges in counts (I) and (3) by the 

unanimous opinion of the assessors. He was found guilty of the charge in count (2) by 

a Inaj()rity opinion, "rhe learned trial judge, having directed himself on the legaJ 

principles given in the summing-up and the evidence, agreed with the opinions of the 

assessors. The appellant was, accordingly convicted on 07 Ivlarch 2014 

[5] The petitioner was,} thereupon~ sentenced on II I\'iarch 2014 to a term of two-year 

imprisonment for count (1); and~ to a term of thirteen-year imprisonn:lcnteach in respect 

of counts (2) and (3), Applying the totality principle in sentencing, the terms of 

imprisonment were ordered to take effect concurrently. flaving taken into account the 

provisions of Section 18 (1) of the Sentencing and Penalties Act~ 2009~ the appellant 

was ordered to serve a ten-year tc.m1 of imprisonment bef()re being eligible for parole. 

Court of Appeal 

[6] In the Court of Appeal the petitioner (appeUant) sought leave to appeal out of time by 

filing an application in terms of Section 26 (1) of the Court of Appeal Act both against 

the conviction and the sentence. The application. against the sentence was subsequently 

"~thdrawn when the petitioner filed an amended notice of appeal on 18 l\1ay 2016. The 

single Justice of Appeal, in his ruling dated 28 October 2016 after a hearing~ refused 

the application for leave to appeal out of time against the conviction, 

[7] The Legal Aid Commission~ appearing on behalf of the petitioner in the Court of 

Appeal, filed a renewal notice for enlargement of time for leave to appeal against the 

conviction on 16 July 2019, which was supported by vvritten~subrnissions dated 16 

January 2020. Learned counsel for the state, too, tiled written~submissions in reply 

dated 22 January 202Q resisting the application for renewaL Both parties relied on 

written~subnlissi()ns and supplemented their arguments at the formal hearing before the 

full court on 12 February 2020. 

[8] The petitioner's renewal applkatiOl, for leave to appeal out of time was made in terms 

of Section 35 (3) of the Court of Appeal Act in consequence of the refusal of the 

application for leave by the single Justice of ,Appeal in the exercise of jurisdiction of 

the court under Section 35 (l) (b) of the Court of Appeal Act The petitioner, as urged 

in his renewal notice for the enlargement of time to appeal dated 16 July 2019~ relied 

on the tbllovving grounds against the sentence. They were: 
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"(i) The learnedjud.,,?,tJ erred in law and infactH.lhen he did not proper(y 
consider the credibility t?lthe complainant lvhen she Iie,l to her parents 
l;vhen lheJ/ enquired lvhy .,·he came late although she said that she did not 
have the courage to lellthem l-Fhal happened,' 

(ii) The learned trial judge erred in la11' and in fLu:l lFhen he did not 
consider the opportunities ofe:.;eapt? {sic] and raising alarm for assistance 
available to the complainant l-vhen the appellant left 10 go to Ihe Alinistry 
of Education; an(,~ 

(liO The learned judge erred in law and in ./i1ct when he did not com~.'ider 
that the complainant had people to report {o about the alleged rape soon 
after the alleged incident but she did not. ,~ 

[9] The grant of enlargenlcnt of time to appeal out of time; or~ the grant of renewal of the 

application for enlargement of time once refused by a single. Justice of Appeal acting 

in tenus of Section 35 (1) of the Court of Appeal Act, is not automatic. It, instead~ 

involves a process bv the full court where the application of the relevant criteria is 

considered in a strim!cnt manner as laid do\\tTI bv judicial authorities. 'rhe criteria have 

been laid down bearing in mind the inviolable need to confonn to the rules of the court: 

and. the justifiable need to ensure iustice to a litigant at default. 

[ 10] The courts power in this regard is discretionary. The discretion is n01 unfettered. That 

is a discretion that has to be exercised reasonably, fairly and lawfully by applying inter 

alia the principles enunciated in the judicial precedents on the facts and circumstances 

of each case. The principle laid do\vn by the Judicial Committee of the Privy Council 

in the United Kingdom in Ratnam v Cumaraswamy [1964] 3 Al1 ER 933 at 935, j,s a 

sound principle to start with. It said: 

"111e rule.)' olcourt must primaftlCie be obeye££ and in order lOjustifi' a 
court in extending the time during which some step in procedure requires 
to be taken lhere must be some material upon which the court can exercise 
irs discretion J', 

[11] The exercise of the courfs po\vers is guided by the guideHnes outlined by the Supreme 

Court of Fiji as it considered the matter on enlargement of time in Kumar v 

State and Sinu v State [2012] FJSC 17; CA VOOO I of 2009: (21 August 2012), 'vvhere 

it was held that: 
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"Appellate courts ex(unine.five/iJClors· by }l'ClYt~laprincipled approach to 
such applications. Those factors are: (i) the reasonsfor thefai/ure to jUe 
}t!ithin time; (Ii) the length (?lthe delay; (iii) whether there is a ground o.t 
merit justifying the appellate court's consideration; (h~ lvhere there has 
been a substantial delay, nonetheless is there a ground (~rappeallhal will 
probably succeed?,' andt (v) tr lime is enlarged, i-l'ill the respondent be 
unjair(y prejudiced .. ? 

[12] The Supreme Court in Rasaku v State [2013} FJSC 4: CAV0009; 0013.2013: (24 

April 2013; observed that: 

"The enlargement (?l time /iJr filing a belated applicf.1tiol1jiJr leave to 
appeal is not automatic but involves the exercise of/he discretion (?f court 
.fbr the spec{ticpurpose (?lexcusing a litigant jhr his non-compliance ;vilh 
a rule O/COlfrt that has Ji.xed spec(jk period/or lodging his application.. 0\ 

[13) The petitioner, by way of an affidavit s\>vorn by him dated 1.8iVlay 2016 explained the 

deJay. The delay was by about t\\I'O months frODl the orders of the conviction and the 

sentence of the High Court to the filing of his handvvritten initial notice of appeal dated 

18 June 2014. The petitioner stated that he was not able to get the transcript of the court 

proceedings. copies of the summing .. up and other relevant docnmentstbr the purpose 

of preparing a timely appeal. He further stated that other reasons such as his transfer 

among the places of his imprisomnent~ too. contributed to not being able to tile a thnely 

appeal. 

[14] \Vh.ilemost of the rea~ons assigned for the failure to file a timely appeal are attributed 

to common occurrences, the extent of the difficulty in tiling a tinlely appeal needs to 

be appreciated taking into account the relatively short delay of little over two months 

occasioned from a person who had been imprisoned. 

[15] In Fisher v State [2016] FICA 57~ AAU132.2014 (28Apri12016)~ the issuesofdelay~ 

and, how such delays should be addressed in dealing with an application fhr 

enlargement of time to appeal by an imprisoned convict, were considered. It was 

observed in that decision that: 

"[11J The Supreme Court ha,I;.' acknol'vledged that incarcerated appellants 
who are unrepresented do face difJiculties in the preparation of their 
apJleals.However, those difficulties do not justifY setting aside the 
requirements' of the Act and the Rules: Raitan,ata v.. The Statef20081 
FISC 32. CAV 2 of200i; 25 February 2008 and Slteik ~follalnl1led .,.-v­
The State {lOll/FISC 2, (:04.V 02/l0l3; 27 February 2014. The 
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explanation lor {he de/av will not byitselfordinarilv lead {O the conclusion 
that an enlargement o[ lvould be granted It is usuaJ(v necessat:v to 
consider lFhether the appeal has sl!tlicient merit to excuse the Appellant's 
non-compliL:mce 'rvith the Rules. 1t is nece~'iisarv til, the Appellant to S/101'V 

fha! his appeal groll/Ids have sufficient merit 10 (a) excuse [he delay and 
(b) be cOl1s'itiered bv the Court o(Appeal. ,. 

(underline for emphasis) 

[16] The courts have~ therefore., consistently taken the vie,,\' that~ even though the delay 

could be excllsed~ that by itself would not allow the special leave application to be 

granted. In this case, the Court of Appeal decided to review all the grounds of appeal 

urged in support of the leave application for enlargement of time to me appeal first 

before deciding Ql1 the leave application. 

r 1 7J The Court of Appeal noted that: 

"/21j All three grounds . ..... are inJrinsically connected to the que,\'lions 

oi:fiwf, lvhich l<vere primarily u'ithin {he domain ql the assessors. In this 
case, they revolved around the credibility cd'the complainanl, lvho hecame 
a victim (l,/ sexual (?irences ttl) alleged h.v Ihe prosecution,' and, the 
probabilily (?/lhe complainant's story. in order [0 consider H-'helher her 
lestirnony "vas credible 10 find the appellant gUilty (?lthe charges. ,. 

[18] The first ground urged by the petitioner in the Court of Appeal is: 

[33) 771e complaint (?llhe appelfant is that. the complainant on her lute 
The second and third had happened on her thaI c{tiernoo11. 11 'was 
contended on beha!f'o./'the appellant tlu/II the act (~f lying on the part qj" 
the complainant, (!jfecled the credibilily so as to displace her testimony in 
court. 

[341 Learned couJ1se(tiJr the appellant/zitther submitted that the jinding 
of a fresh laceration jiJur dClJ:.·S Cffier the incident by the medical doctor 
should have been considered along lvith the act (~f (ving b.v the 
complainant and should have been dealt H"ilh in lhe judgment ql the 
learnet.ljudge. 

[19] 'rhe second and third grounds urged by the petitioner in the Court of /\ppeal, that if 

there was an incident, the complainant had ample opportunity to raise alann and seek 

assistance. This did not take place. so it rendered the testimony of the complainant less 

acceptable and less weight should be given to it. 

[20] Given the precise nature of the grounds urged. it was necessary for the Court of Appeal 

refer to the contents of the summing-up. The petitioner's complaint alleges that the trial 
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judge did not consider the matters slUTounding the complainant ~ s credibiHty~ and the 

probability of her story. The Court of Appeal referred to the following directions to the 

assessors on the iSStlCS raised: 

[38] The learnedjudge, in his summing-up giving general directions 
to the assessors said the jhllotving: 

'i(f) ... All malleI's offacts are for you to decide. It is for you 10 
decide the credibility (!f {he ivitnesses and what parts of their 
evidence you accept as true and what parts you reject (paragraplt 
Of); 

(ii) You have 10 decide H!hal/clcts are proved and Hihal iI?/erences 
drawnjiYJm those/acts (paragraph 01),' 

(iii) ... [Burdert ({tPl'oo.lJ means you tnusf be satisfied so that you 
are sure q{ the accused's guilt hefiJre you can express an opinion 
that he is gUiltY.llYou have tlNy reasonable doubt about his guilt, 
then Jr'OU must express an opinion that he is not guilty (paragraph 
~; a~ 

(h,:) Your dUly is toflnd the facts bas'cd on the evidence~ app(y the 
law to those facts; Approach the evidence with detachment and 
of?jectivi!y Do not gel carried alvay hJ~ emotions (paragrapll/V 

{39j As regards the evidence, the learned trial judge referred to the 
jiJllow4ng: 

0) ,.. Thereqlter, ,Xavier Tikomailomai (aka Eseroma 'Vakacegu) 
lvenl out to collect his marks sheet .t'"omlP.larella House. Butt he 
came back very quickly. iVier his arrival. the victim rvanlcd to go 
home but was not allovl/(ul (paragraph 20); 

(ii) ... .1 t the bus SfGl1t •. t though she met two (~f his/riends, .. ,'he did not 
tell GI1J/bol{Y about the incident. She I hen got into the Cunningham 
bus and reach home (.{fier six o'clock. Though her parents inquired 
wh.v she was laie, she lied to them as she did not had the courage to 
lell them 'what had happened On Sunday. q(ter she camefi'om 
church, she told her father about, the incidenl. She did nol tell her 
mother as she is Cl sick(v person. ... (Paf(lgraph 21); 

(lii)Sakaraia gave evidence on beIUl~f(~l the accused. According to 
hiI'll on 18/0}/2013. at about 4, OOpm~vhen he H'tlS going to Tot;Jgo 
Police Station he {"net the accused 'with a girl. The girl seemed to be 
normal (paragrapI131): 

(tv) .5'he clearly narrated the ordeal she encountered on /8/0 }/20 13. 
She admitted thai she ¥vent to Sunset lv/otel on the request of the 
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aCCll:wd. But she never cansen/edfor sex. Shecou!d not escape/i'om 
the accused when he ll'enl toA4inistry (?lEducation as he had locked 
the door. She doesn't f..71OW lilhere T%go Policf.~ Station is situated 
Also does not kmnv lvhere i'Vesley ('hurch and the hank are situated. 
She oniv inkwmed the incident to her /il/her qlter she returnedfi'om 
church "on:5'unday. The doctor had m;,edfi'esh h.vmeneallaceratiol1 
at 6 o'clock position in her vagina. In her hislO1:V to the doctor. she 
had narrated the same. As assessors and iudges olt{~lCIS \lOU have to 
consider her evidence leV jIll great care (Paragraph 32). 

[..fO] ThereJi>re, if lvoulLl appel.7r that the learned judge Iwci not only 
referred 10 the mailers !?l credibility in assessing the evidence (4 
the complainant: but, also had summarized the ,"Jalienl points (~rthe 
complainant's evidence and c(lulioned the assessors that her 
evidence had to be considered HJifh great care in vietv (?l the 
attendant fat'lOrs thaI could shake her credibility,'t 

[21] The Court of Appeal fully reviewed the grounds, the relevant parts of the evidence, 

including the trialjudge"s ruling~ of the petitioner's submission, It concluded that none 

of the grounds had merit. T'he renc\val application for enlargenlcnt of time was 

dismissed, 

Supreme Court 

[22] This Court's power may be engaged only if any of the threshold criteria set out in 

Section 7(2) of the Supren1c Court Act is satisfied. 'fhese area: 

(2) 111 relation to a criminal matter~ the Suprelne Court. must not grant leave to 

appeal unless: 

0) a question of general legaJ importance is involved; 

(ii) a substantial question of princillie affecting the administration of 
crin1inal justice is involved 

(iii) substantial and grave injustice may otherv.rise occur 

[23] It should be pointed out that none of the grounds subrrlitted to this Court in support of 

petitioner's leave to appeal application., argued ho\.v it satisfied the requirements set out 

above. The grounds submitted in support of the special leave application is the same as 

those the petitioner submitted to the court belo\v. 



[24] In the Courfs assessment the grounds submitted by the petitioner does not raise a 

question of general legal importance~ on the contrary they are run-of.:.the mill arguments 

that are often urged by petitioners in those situations. This first limb is not satistied. 

[25] Before discussing what is required under the second limb, which deals with departures 

from normal procedures and trial processes in substantive way, reference to guideline 

decision is useful. This Court in Livia Matalulu & Anor v DPP [2003] FISC 2; [20031 

4 LRC 712 their Lordships expressed the role of the Supreme Court of Fiji in special 

leave to appeal matters in the following words: 

~~The Supreme Court of F!ii is not a court in which decisions of/he Court 
o{Appeall<vill be routine Iv revicH,'eci. The requirement.lor special leave is 
to be taken seriously, Ill-rill not be granted lightly, Too Iowa standard/or 

its grant undermines theall/harily o/the Courl qfAppeal and distract this 
courtjhm1 its role as thefinal appellale body h.J/ burdening it lvith appeals 
that do not raise matters of general importance or principles or in the 
criminal jurisdiction~ substantial and grave ily'ustice " 

Thus, it A\' clear {hal the· Supreme Court, in exercising its po'wers vested 

under section 7 (2) of'the. is not ret.luirecl to act as a second couri of 

criminal appeaL but l·vill only consider as to whether the question of im1" 
raised is one Q/,gcneral legal importance or a subs/anl;al question (~l 
principle a/reeling the administration of criminal Ju.s'lice is involved or 

lvhether substantial and grave in/u,\'tice may occur in the event leave is not 
granted 

[33] In the case alSo Yiu Fun, v Hong KOIlI Special Adnlillistrative 

Region {1999[2HKCFAR 539j {2000/1HKLRD 179 the Court of Final 

Appeal of the Hong Kong Special Administrative Region considered the 
residual s{!teguard provided under the limb, "substantial and .. f?rave 
injustice" and held asfollow$'; 

'n Revielving convictions 10 see if they are sate and satisfactory is 
entrusted to the intermediate appellate court [Court of'Ay;tJpal in Fiji!. It 
the matter proceeds further to this COllrt, our task does not involve 
repeating that exercise. fVe perform a different one. In order f(Jr an appeal 
brought on the 'substamial and grave injustice' limb of S.32 (2) (?f the 
Hong Kong Court (~lFinal Appeal Ordinance to succeed, it must be shown 

that there has been /0 the appellant's disadvantage a deparlu:re V-om 
acceptednorms which departure is so seriousas 10 constitute ({ substantial 
and grave injustice . .. 
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[26] In outlining the detail references covering the manner and approach by the trial court 

and the Court of Appeal quoted in paragraph 14 to 18 above. it \vas to show \IV<hat 

relevant principles and procedures were followed. Having done the Court of decided 

there was no basis for the complaint. There are no substantial principle aflecting the 

administration of justice being affected in a manner requiring the intervention of the 

Supreme Court. 

[27] Turning to consider limb three. vvhat is required by the petitioner to sho\v that there \vas 

such departure from accepted non115 and that such departure is so seriolls as to 

constitute a substantial and grave injustice. But to rely on this basis, the petitioner must 

identify the specitlc 'Nay in vvhich it is submitted the court below has departed from 

established norms and \vhy such departure is so seriously \vrong that justice demands a 

hearing before the Supreme Court. It will not, as was in this case, be sufficient to merely 

set out the arguments or slight variations of the same that vvas canvassed in the court 

belovv. 

1.28] in Kosar Mahmood v HKSAR (2012) FAIvre No. 31 of2012. The I'long Kong Court 

of Criminal Appeal stated: 

0(6 ,.in all /zllure applications on subs/anlial and grave ir~jus1ice ground. the 
application for lea\,'e 10 appeal nUl.lit idenl{jj! the spec {flc' W~J' in }t/hich it is 
submitted that the court helow has departed/i-om established legal norms: and 
why such departure is serious"'v l-vrong that jlt:ijtice dernand\< a hearing be./flfe 
the Court of Final Appeal nOl1vilhstanding the absence (?/,any real conlrover.\~v 
on {In.y point of law of great and general importance. it ¥vill simply not he 
sl!tJicient mere{v to set out the same arguments that l-Vere canvassed in the court 
beloHz 

7. If the applicationfor leave does not disclose suchgrouruls' or does l1otprovide 
a reasonah{v arguable basis/or such submissions. it may e.:qJcct to be dismissed 
summari(v ... ' 

(29] 'rhe third limb of Section 7(2) of the Supreme Court Act on the basis of the above 

authorities, is not satistled. 

[301 In the tight of the above assessments1 the Court dismiss the Special Leav'e Application 

to appeal for enlargement of time against conviction. 
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ORIJERS: 

1. Application for Special Leave for enlargement of time to appeal out of time against 

conviction is dismissed: 

2. The Conviction of the petitioner in the High Court stands. 

The Hon. Mr. Justice Anthony Gates 
Judge of the Supreme Court 

~...---::,' 

'"<--.... ~,,,.....'''-.-~~, 
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