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JUDGMENT
Keith,
1. b have had an opportunity (o read a drafl of the judgment ol Goddard J. 1 agroe with

it. There 13 nothing | can usefully add,



Arneld, J
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[ have read Goddard I's judgment in drafl. | agree with it and with the orders

proposed.

Goddard, J
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The petitioner pleaded not guilty 10 one count of murder and was tried before a judge
and  panel of assessors. The trial conciuded on 16 August 2016, The assessors

returned o unanimous verdict of guilty and the trial judge convicted the petitioner.

The particulars of the orime were that on 7 November 2014 at Sisatoka he murdered

Fracey Ann O'Brien Maw (known as Tracey O Brien), Following his conviction he

was sentenced 1o bfe imprisonment with a minimum term of 16 vears,

The petitioner applicd fur leave to appeal his convicetion an two grounds. First, that
the learned trial judge had failed to direct and guide the assessors on how o approach
the evidenee in his caution interview and on the weight to be attached w his
confession, which he disputed. Second, that the tearned wial judge had erred i law
and in fact by not putting his case 0 the assessors in a {air, balanced and objective

fanner,

Fiis leave application was heard by a single Appeal Coun judge and was refused, The
matter then came betore a fud] Court of Appeal. The petitiomer represented himsell
and although the appeal judges were not entirely cloar about the exact nature of the
grounds upon which he was relying. they took greal care to examine his prievances
closely to ensure they fully understood the basis of his appeal and to accord him a fair

and thorough hearing.

Following the dismissal of his appeal by the Full Court, the petitioner filed & petition

for special leave to appeal o this Cowrt on three grounds. articulated as follows:



"t GROUND ¥
Did the petitioner had faiv 1ricd in court when his it wax held v
ghsentia withow being fully saisfied 1o complete, and fulfil the mondate
require in section 14[2] [h] [i] of the constitution in grasping the
petitioner s right wo health,

hi GROUND 2
Did the petitioner had o faiv irial in courr when this defence was not
heing fully facilicved at the irial regarding the withdrawal of one vimd
dactment i.e. the cell diary after it has been momeronsly requested in
court before the trial.

¢ GROUND 3
D4 the peritioner had a fair trial in coprt when the bearned respenden
dicd not produce any prood n court on the exietr posidons held by the
deceased s mouth und petitioner s right fisi at the e of the inpace
which broke thar vight interivr auxiliary bone of the Jdeceased
[Poing (19) of the FUA Judament {0

The chronology of facty

9.

The following are the faces as adduced m evidence at irfal)

Tracey (' Brien was last seen alive o the very early hours of 7 November 20014, The
bast sighting of her was in company with the petitioner near the short cut 1o Vunavuiu
Village in Sigatoka. sometime after 1 30wm. Both had been dropped off there by a taxi
griver.

During the previous evening of 6 November, the wo of them were seen drinking
together and with other friends at the Deep Sea and River View Nightclubs i Sigatoka
‘The deceased was upset about an argument with her partner earfier that day and said
he had assauled her. During the course of the evening she was seen W become
extremely intoxicated. to the extent that one of the witnesses endeayoured o persuade
her to stay over at the Decp Sea Nightelub w sleep it off, However, the petitioner
miervened and wok rthe deceased away with him. This was at around lam on 7

Movember.

The security guard a1 the nightelub spoke to the petitioner as he was closing the club

at lam. He spoke with him again while he was walting at the Total Service Taxi Station
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with the buropean fady he had heen drinking with, The security guard asked the

petitioner how they were getting back and he said they were waiting for transport.

At around 1.30 am the petitioner and deceased were seen by a friend. Tliesa Hanimo,

boarding a taxd together to go back 1o their villages.

According 1o the wxi driver the woman passenger asked him o drop her ofl a
Vunavutu but the petitioner was saying that he wanted them to get out at Nasama
Village to stay at his house. The driver said the two ol them were arguing about this
continuously during the journey, When they reached the short cit 1o Vunavi thev

told him o stop the car.

When the vehicle stopped. the petitioner wanted to get out with the woman bu she
was resisting and said her restdence was further shead. The driver said she was foreed
to get out of the car despite her reluctance because the petitioner had her black enloured
hendbay hanging from his shoulder and he was pulling her by the band. The taxi driver
later identifted the handbag he had seen hanging from the petitioner’s shoulder ay the

bag recovered from the scene where the deceased’s body was found.

Another taxt driver. Sireli Konasina, had alse observed the petitioner and the deceased
near the Total Service Taxi Swation at Sigutoka at avound lam on 7 November, He
sald, m the Ume. the deceased appeared to be pushing the petitioner away and both
looked drunk. Later Sireli suw them both again as they weré getting oul of & taxi near
the shott cul to Vunavuiu Village.  Sireli is unlikely to be mistaken sbout his
identification, as both the deceased and the petitioner were known to him. Later. at
around Sam. Sireli drove back to the sume short cut where he bad arranged o pick up
two of his friends, Hikena Vudopo and Lorima Bola. As his friends were getting into
the taxi the petitioner appeared and also 2ot into the sl All of them were drinking,
Sireli inquired of the petitioner about the woman he had seen him with earlier but the
petitioner did not reply and continued o drink without speaking. Sirell novced the
petitioner had an injury to his hand which was w rapped with a cloth, The passenger
[fikena Vudogoe gave similar evidence. He said when they artived at their destination
they continued drinking and the petitioner started to orv. He noticed a bloody injury

on the petitioner’s knuckles,
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Un 10 Neverber Tracey O Brien's body was found by a farmer in bushes on his frm
near Vunavutu Village. The police weee notified, the scene éxamined and the bisdy
photographed in situ together with a white skirt found bidden nearby. A handbag
identitied by a number of witnesses as belonging W the deveased was also luer
recovered from the ared. A postmonen exaniination was carried out and the body
identified as that of Tracey O Brien by her partner Josala Cokatbusa, Mr Cokaibusa

also 1dentified frems found near the body as belonging to her,

When the petitioner heard on 10 November that Tracey O Brien’s body had been
found. he left the area and fled o a remote village in the interior of Navosa, e was
lovated there by police on 14 November and brought down 1o Sigatoka Police Stutien.
He complained that he was assaulted by police officers on the jowney down o the

Sation,

The arresting party arrivedat the Station at 1250 hours, The petitioner was processed.
wiich included documentation of any visible injurivs, Photographs of his right hand
were taken 1o record injuries that were evident on that, He was then esconted o
Sigatoka Hospital where his hands were examined by 1 medical practiioner. Dr
Zibran. The history related 1o the doctor was of an assault on a lady two weeks earfier,
Dr Zibran said the petitioner did not complain of anything other than the pain in his

right knuckles and appeared calm. The medical findings were that a sear on the rght

jomnt of the ring finger was painful to touch and there was swelling of the middie and

ring finger knuckle. [n the Doctor's apinfon the injury 1o the petitioner™s knuckles
was pot an acute injury and was the result ot a blunt force travms. An x-ray of the

petitioner’s hand revealed no fructures. This visit to the hospital was documented in

- the Sation diary.

The petitioner was interviewed over a period of three days. front 14 (0 16 November

2014,

Om 16 November poiice carried out a scene reconstruciion with the assisiance of the

pelitioner. At the scene he poinied outl where the assaub had wken place. where the
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decensed’s blouse was and where he had thrown her handbag aftér he had removed

the money from the waller inside 11,

On 17 November, at bis request, the petitioner was taken back 1o Sigatoka Hospital
whetre he was examined by Dr Neelam Pillay for injuries consistent with assaults by
police. The doctor was unable to {ind any injuries to the petitioner’s stomach and chest
and none were evident on x-ray or abdominal scan. D Pillay found the petitioner to

be well ortented and net in obvious distress, He did not complain of any pain.

The cause of death

I
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Phe postmortem examination was carried out on the deceased™s body on 11 November
by a doctor attached to the forensic seience services of Fiji Police. According 1o the
findings of this medical examiner. by the time the body was found it was already in
an advaneed state of putrefaction and degradation. For those reasons the exact cause
of death could not be ascertained. The medical evidence established however that the

deceased had suffered a fucial fracture prioe 1o her death. The opinion of a forensic

dental pathologist had been sought on that aspect, The medical examiner's evidence

was as follows:

oA Ve mentioned about the examinaiion of the right upper font or fuciat
hone which is L mentioned here the right interior|sic] auvitiary|sic] bones,
whick is hasicadly here, there swas a fracture nored and there was
perinortem missing that is teeth of the fromi upper goes missing aeeordingly
and | mentioned here perimoriem, meaning i was mear o around e Hme
of dealf and alse becavse of ax noted by the Forensic Pathologisi the
degree of how the teeth was meving that i alse with thel grd the missing
teeth and the fractuve Dmention thai this were consisient with the possibifity
af comsiderable blunt force traumn and therefore looking of the cause of
death, the direch comse of dearth we couldn't avcertaim becouse of the
extreme xtages of pudrefaction noied bowever, [ highlighted the presenve of
that fructure of the righl interior of the ausifiory bone, thar is ail sin "

The petitioner's confession during his caution interview
s

During his eaution interview al Sigatoka Police Station, the petitioner gave a detailed
and graphic account of everts Immediately prior 10 the deceased’s death. including
his motivation und the anger he fell towards hor and of evems immediately

subsequent.  This included the moving of her body und the disposition of varous

f



personal liems belonging to her. The description he gave was in such singular detail
that it is unfikely 1o have been within the knowledge of anyone other than the

perpetrator, OF the fatal episode he said:

CAr L Dwalked vat from her then she palled me and crivd and say not te
feave her and she really means the relationship. And Lpushed her again
very hgrd awd Idid not fike her She fell s the ground, [ was standing
there walching her on the ground and my mind flash o what Joe wld
mie That this wennan is o Nar, She iy a tier, She is g user. She is o sweet
talker Evervihing bud abouwt Ber. She wus the one who have bren
hackslapping Joe in ihe husiness we b (o estublish,  She was o
greedy womcr Aped she wans everviling, 1 ulse rememiver thui Jov
tofd me we need to get rid of ker and aiso revenge, Onlv o Joe Bowever
she also livd 1o me for me wages. that she never pay pe all the bad
things that she Have done ta me

2 What happened afior thae?

A She was still Iving on the growad and afl thase words were om my mingd,
She stood wp awnd pried 1o Sav something o me, b Dihen twld hor 1o
Shut wp because she is o Har. Dywas really pissed offwith her ther night
She stood wgr agaln and said thae she wanted 10 hove sex with me. Bu
Frefused to have sex and 1 punched ber on the mouth, She threw her
left leg and hand towards me and [ look around 1o see i ainvone was
there hur I pever saow amyone, T ey worrivd hecause the rogd whick
wars, wiere she was lving dows. were norinalty wsed by the villages by
shortcul,

¢ What happened after that?

Ar o Tearry her wp, put her on my shoulder and ook hor 10 unuther placy
ahowdt 30 10 33 metres from the shorteut where 1 put Bor dovern oy fhe
growd, By that tinwe she was wnconscions put she was sill breathing,
Timuaght of what Joe told me, for me to kil her, then [ean ger back inte
husiness again and shereholder with him. Thuat motivates mie to press
her throat very hard using my both wrm witil Bere was #o other
sovemeat but she was sttl breathing And 1 used my outer sight of my
right jeet ro her neck (o suffocate her Afier o while 1 meve my jeet and
af Hares she veus not moving, Fivied o carry her again bar D eosldd smell
the shit. | ther ok her skirt ond wipe her shiv off and carvied her 1o
another place where [edaempy her abour 13 mietres

(0 What clothes she veas wearing? Was she wearing o paniie?
A When ook off her skirt she was not wearing any panty. she was jus

wagring u skire.

& Where did yena place her skivi afier vou wipe ber shic?
A D dumped i near the gare.

L0 Wl happened atier thal?
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Later { reafised {as eqrrving her black bag. T opered it and showed
...... [ touk owt money and throve the bug with her purse in the bush
where she was Iving down And 1 fbliowed the shortene fowards the
mgin vodd 1o huy some imove heers fronrihe shop: The shap was cloved
then | came aronnd the Flighway where aed Bill Hicks, Lorime where
we pob off with Tracey ™

The Petitioner’s charge statement

24,

In his charge statement. made to a Justice of the Pesce and Paralegal Officer known
to the petitioner. he verified the admissions he had made o the police in his caution
iterview, inclading his explanation of evenis oo the Tatal night ond his physical anack
on the deceased in the carly hours of the following morming, e confirmed what he
had atready satd, that the attack began with him punching her in the mouth and was
followed by the infliction of further violent means by which he intended to bring aboul
her death, He alse spoke about the concealing of her body dfterwards. While making
this confession to the Justice of the Peace, the patitioner is said to have broken down

in lears.

The Petitioner’s case before the Court of Appeal

23,

Following the refusal of leave o appeal by the single judge o 20H9, the petitioner
filed four grounds of appeal for hearing by the {ull Cowrt of Appeal. These grounds
siunificantiy overlapped and were essentially directed o g response the petitioner gave
0 4 question during his caution interview, This was question and answer 126 in the
interview, which is recorded as follows:

S 26,
(Do yan wish o muke any compluing before we resie with our infgrview?
A FesT

O 27 Juby 2022, the petitioner filed an amended application to enhance his appeal by
pursuing ondy two of his grounds. which he articulated ax:

“Ground |

That the learned triad judee bad erved in Lany wid in foot when fre mixdirecied
Rimself eond the aesessors thal the Brerview stotesent was recorded wder o
Lawefud and fair manner withow considering the appellane s aeeest in Justice
uader guestion 126 of the inlerview stctemens before the appellant could even
make any other self-incrimingiing confession in that particular interview
xtatemesny,



Groungd 2

That the learned iriaf fudge had erved in Lene wmd in fer 1o A ahid
obstruct the specific infinitive contesy of yuestion 126 of the cattion intorview
evidence withowt enquiring its possible significance in o falr, obiective, and
halance manner ™

27. In support. the petitioner cited the decision of this Court in Mayva v State {201 5]
FISC 30: CAVINO.2015 (23 October 201 5). referting in particular 1o the opinion
of Gates P in paragraph 2:

C20 Faromy pord, Dreeach the view that the avsessors shoutd he divecred by
the judge in His summing up tha if they are noi satisfied that the
confession was given volwtarily, o the sease thai it swus obigined
without oppression. ill-reatiment or inducements, or conclude thar it
may net have bven given volunarily, they showld  disregard i
aftogether”

28, The Court of Appeal took great care in examining the petitioner’s new grounds of
appeal, which they found not entively clear as to their exact nature, However, the
Court felt able o discern during the hearing that the petitioner’s essential grievance
wis his beliel that the only evidence against him al trial and on which Bie had been
convicted. was his caution interview and confession ot Sigatoka Police Station. The

petitioner believed the trial judge had erved 1 allowing these into evidence.

29, The gravamen of the petitioner’s complaint was his betief that his answer to question
126 in the caution statement was evidence that his confession had been obtained under
duress. He alleged be had been subjected 1o degrading and cruel treatnient during this

interview, including being assaulted by police officers on his chest and abdomen,

L)
fiian]

He also alleged that the interviewer had not informed him of his fight to remain silent.
thereby causing a nuscarriage of justice, Contrary to this assertion however. the Coust
of Appeal found the transeript of the cavion interview contined frequent wamings
and reminders by the interviewing officer about his right to remuin silent. As the
ranscript records, the full form of caution was appropriately administered 1o the
petitioner at the outset and was repested throughowt the interview on numerous
occasions.  Indeed. the Coun of Appeal referred to the number of times the caugion
appeared in the Uransceript as ~like a choruy. appearing intermitenty throughout the
cawtion interview”,

Y
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tn relation 1o the question and answer reconded as 126 above, the Court of Appeal

Qf

noted the unequivocal nature of the appellant’s answers 1o guestions 131 and 132,
which were put to bim immediately afterwards. In addition. the Guestions put when
the interview recornmenced after a short welfare break were instructive. The relevant
part of the record {5 as follows:
CHA5 Dwowld like to telvice you that veu stiff under caution, vou are aof
whliged to say anything wnfess you wish to do so bt whar vou suy
may be puf into writing and given in evidence. Do you wderstand

thai?

A Yewr

{126 Lo you wish to make wny complain betore e resune with our
intprview?

“ e,

(27 Are you phvsicelfv and mesiadly Jit te continue with fie Snterview?

A Yes.

(125 A youe stated in Q1D after vou heard all the complaing mcde by
Tracey What we oy jntention?

Al From thay | know that e wishes 1o seitle down with me as o
partner.

(3129: Whewn did you g0 home?

A Afier cur conversation and we seery slyvo tired ax we both drurk then

we stood wpr laoking for transpost o drap us af Paaaviey village,

FoShrs Interview suspernded for Lioyd Bichard Senikancave to frirve rest and
requiested to see his hrather name Hilivoni Fiotor
P85y Dmeeview resumed without any compluint,

TN T wordd like to advise vou thai vou still smder cawtion, vou are nof
obliged to say amything unless vou wish o do so but what vou say
maay b pred it writing and given in evidence, Do vou wndorsiooud

that?
r”i . }’ff A
(H3f: D you swish to make any compdaing defore we vesume with o
olerview?
A N evervifiing ix fine.
32 Are vou physicallv and promaliv 5 to comtinue with the inferview -
A Yeg "

i



32, Ultimately. the Court of Appeal found no violation of the petitioner’s rights in his
caution interview and was satistied the tal judge had carefully probed the issue of
voluntariness. However, the Court made no reference to any misdirection in terms of
Mavs. Dismissing the appeal. the Courtconeluded that 7. iz is med only ihe confession
af the appeliant thet had been the foundation upor whiel the prosecution had buils up
its case; the available cirewmsiantial evidence conpled with the conduct evidence of
the appellant, prior to the commission of tre crime and aftervards. the medicol
evidence and the olher strings of evidence ond thely concomitance would evolve o
Strong cuse against the appeliand which is upassaifable hoving regard jo the grosds
he raised

Biscussion

33 There s no doubt that the dircetlon given by the il judge on the issue of
voluntariness of the petitioner’s cantion statement did not comform with the decision
of the Supreme Court in Maya In dirccting the assessors on the issue of
voluntariness., the wial Judge had said:

IR I s for vou (o assess whai welgly should be given 1o s canion
interview, charge statement apd the xtatement given to the JP Yo may
cempare the evidenge led in (s wind and the coawlan interview of the
accuged 1o see i the weoused hed merde o trathful statement of pofice
What weight voir choose 1o give the mesview stade by he acensed is o
maiter entirely for voy, i vow cossider i7 (0 he unreliabie cither because
the police assaulted und ill-veated the aveused. or beeguse ihe aceused
himself told Hes 1 police. then you may think that vou canpol prif much
welght on thet at ol If however you conxider thet io be refiuble
records of what the aconsed said ro police, then vou iy think that they
comiatn importans stapements of what allegedly ovcnrred that night ™

34 The issue of a Maya misdirection had been mised by counsel in ihe petitioner’s st

application for leave before the single judge. The single judge found however that
atthough the trial judge had not used the same terminology as stipulated in Mava, he
had nevertheless . drive/nj the same poin with the Assexsors that § ihe confession
wey ofrained in an improper mansies that ey showld pot give sweiyhit o it or that they
showld disregard it Phevefore Tdo not think that the learned jidge has ot folfowed

ihe principles lakd down o Maya v State. ™
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36.

Clearly that is not a correet analysis. The full Court did not question the reasoning of
the single judge or directly address the misdirection of the trial judge or make any

reference to the decigion in Mava. The Court did however incorporate into the

judgment the paragraphs in the sunming up that innnediately preceded the impugned

direction, describing them as a dispassionate and objective handling of the issue of

vpluntariness:

[6. Yeu have before vou the caution ierview and the charge sigiement
of the aceused vy whivh be mude those admissions, You Beard accuvesd
giving evidence in Cowrt, You also beavd other evidence ineluding that
of two doctors whao had examined him immediarely giter the aerest and
affer the intervieve g charging.

P70 Mr Runoika, the JP had olso recorded a siatement i which the
decysed  hay made some admivsions, That statemeni hod  beew
recorded af « Police Station an o reyuest by pelive officers. The 4P
Mr, Kuneika said ther accuased gave hix statement on Jds v frev will
Acvused on the other hamd savs thar he made those admissions bider
duresy.

18 It is for you jo assexs what welight should he given jo his caution
inrerviow, charge stonessent andd phe statemend given to the P You
meay compare ihe evidence ted i this triol und e caution erview
af the accused o see if the acensed hud made a trothful stateient to
pofice. What welght von choose 1o give the merview made Iy the
aeensed is g matter entively for vou, If you consider it te be unreliable
vither hecause the pelive asvaudted aved il-reated the avcused, or
becaue the accused himsclf 1old Les to police, thea you magy think that
Vo carngl pu sachn weight on them wt all I however yvou consider
thewy jo be reliable records of what the vecused satd 1o pofice, then
Yoy Phink ihal they coniain iaportant statoments of whal altegedly
acenrice that ek,

The petitioner has not sought the special leave ol this Ceurt to relitigate any prejudicial
effect from the impugned direction. so 1t s net a live bssue. I any event, i by lughiy
unlikely that the misdirection alone would have affected the verdict ot wial or the
cuteome of the appeal, as 4 is clear the miad judge did not resile trom his vour dive
findings that the petitioner’s admissions were made veluntarity, 1 s further ciear.
from both the swaming up and the ressons or verdicl, that the judge had aken
considerable care in considering the wtality of the evidence. of which the pelitioner™s

admissions were only a part.



Jurisdiction for granting special ledve to appeal to the Supreme Court

tard

7.

Under section 98(4) of the Constitution of Fiji. an appeal trom a final judgment of the
Court of Appeal can only be brought by the leave of this Court. The granting of leave

is 2 discretionary matter,

Under section 7(2) of the Supreme Court Act, leave must not be granted ina erimingl

matter unless:

{a) a guestion of general legal importance s involved:

(b} a substantial guestion of principle alfecting the adminiswation of
erimuinal justice s involved; or

{<} substantial and grave injustice may otherwise occur.

The only provision of possible relevance in this vase is section 7T o).

What might constivne a substantial and grave injustice was considered by the Judicial
Commitiee of the Privy Council in Re Dillet (18874 12 App Cases 439 al 467, un
appeal from the Supreme Court of British Honduras, T Re iblet, their Lordships held
that. in considering a grant of special leave o appeal. criminal proceedings would pal
be reviewed or interfered with “Lusless i ix shows tha, by disvegard of the Jorms
of tega process, or by some viokation of the principles of nutiral justice. or otherise,

substantiead and grave injusiice has been done. "

The petitioner’s application for speeial leave to appeal

First ground

i,

42

Under the st ground ol appeal the petdoner argued that his rights under section 14
{23 ¢y £ 1) ol the Constitution were violated by the trial judse in conducting the voir
dire hearing in his absence without “graspimg [his] righis o healtl™ . In this regard
the petitioner contended he was unable o atiend the Grst day of trial because he was
bedridden with a perianal abscess and was undergotng medical treatment, He denied
he was evading the bearing and pleads sections 14 (21 ¢h) (1) and 38 (17 (2) of the

Constitution:

Rights of accused persons

Sectipndd - (23 Fvary person charged swith an oifence has the right - ihi o
he present when heing fricd, wadesy « 07} the conrd is saisfied v the person



43,

44,

46,

hats been served with a swwimons oy similar process requiriag his or hes
attendance af the trial wid has chosen not (o atiend

Right to health

“Section 38— (1) The Stare must rake reasonahle measires within i
avallable resources to uchieve the progressive realisaiion of the right of every
person fo health, and w the condirions and facitities necessary 1o good health,
and o health vare services. ineliding reproductive liealth cure. (2) A4 person
misesl sof be denied emergency medival trectment.”

There is no merit in this ground of appeal. As s clear from the High Court record. the
petitivner hud absconded on 23 July 2016 while on bail. the date his wial was due 1o
commence. He was well aware of that date, having been present in Court with his
legal aid counsel on 18 July when the trial dute was confirmed and when it was afso
contirmed that the trial would commence with a voir dive hearing into the admissibility

of the confessions in his caution statement,

tn an affidavit swom for the Court, bis legal aid counsel said he had met with her the
day before the tial was to begin (Sunday 74 Julv). to finalise his instructions for the
voir dire hearing the next day. This mesting apparently took place at the Sigatoka
Police Station where the petitioner was being held on a hreach of bail charge. Al the
meeting he made no reference to any health or other issue tha might prevent his

appearance the following day.

Un the petitioner’s failure 1w appear on 23 July for the commencement of trial. the
Cowrt was advised that he had been arrested earlier that day and would be brought
betore the Sigatoka Magistzate's Court that same day. The Judge then made an osder
for the voir dive hearing w be “re-flved” for the following day, 26 Juby. Defonce
counsel. in her affudavit, said the petitioner vame into her oifice that atieruoon, 23 Ju by
having been gramted bail that morning (o uplift a copy of ajudgment he had requested.
There is no evidence that he made meniion of any health issue during that visii either.
The pext moming, 26 July. the petitioner again failed 1o appear. having apparestly
sbsconded while on the fresh bail granted to him by the Magistrate’s Court. The Judge
stoud the voir dire hearing down ungl 12.30pm to give him time to appear. When the
petitioner had nat appeared by that time the Stawe applied for the bigl to proceed

absentto. After hearing submissions from counsel for both sides the fudge made an

b4



order for the trial to procsed in absentio and issued a bench warrant for the petitioner’s

arresl, In her affidavit, defence counsel set out the train of events as follows:
C3 Hasi et dhe Avcused Loyd Senikaucava on Swiday the 247 of July
2 wirere he finalised his instructivns for the i,

4o Theaccused is avare of his iviaf and is prepared 1o commgnee the same
having given instructions.

£y

Feanfirm seeing the Avensed in our Nigatoka Offive yesterday gfiernoon
wihien he camie into upliff « copy of the jrdament which he reguested,

6. lalso confirm that the Accused person was gramted Bail by the Sigaroke
Mugistrates Court yesterday om 237 of July 2016,

{ do not have instructions on the non-appearance of the Accused
person and { have made every effort possible to contact the vecused
but unfortunately olf the attempis to get hold of the accased are
Sutile Jemphasis addedf

A dr this stage as caworsel i carviase, eileg In the besc isterest of the
avcused [ have insiryetions vn the main matter and the wise the voir
dire,

Yo Buthe dnterest of justice and that of my client [am uble i cross excnine
the witnesses haxed on the wreitten instruciions,”

As s clear from the in ubsentio ruling, the Judge gave very careful consideration to
the question of whether the trial should procesd in the petitioner’s absence amt o i
potential effect on due process. His consideration encompassed the history of the
proceeding up until that pomt the fact the petitioner was feeally represented and had
met with his counsel only the day before wial was due to begind and that she had his
tull instructions for both the vorr dive hearing and the conduet of the tial, The Judge
also constdered the effect of an adjournment on family members of the deceased, who

had travetled from oversess w attend the tial, The Judues reusons for bis ruliog were:

TERE Avcording o the affidavit filed by Coumsel My, Ratu of ihe Legal Aid
Cammission, Respovdent hox isiructed the Fegal Aid Commission to
appear amd defend the case. bork in voire dive procecdings and riad
proper. He had visited the Legal Aid Commission office of Stgatoka o
firdise his instevetions os the 2387 July, 20186,

(9] Respondent does not sevm io hove a valid excuse 1o koep away from
Court.

-
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48,

49,

S
[Rn

[H0) Prasecurion is greaily prefudiced if the wial is fether delaved  Cont
has sef upari bro wecks o give privricy fo this vase oven vacading viher
trigds. Focation of the triad ar the last momen apd long deloy would
catse o consideralle domage to the Proseeution and 1o the justive
system, The general public will Jose confidence in the justice svstem.

fH] Considering srricle 14¢2) (Rl of the Constilution of the Republic of Fiji,
Latlow the applicarion by the | roseertion for the respondent (o by iried
in ahsostia,

[12] Fam minelfid that facts that Respondens's right 1o o fadr tried have to be
sufegnarded ai the irial in absentia even thongh he is not present al ihe
trivl, Axsessors shalt be clearly woried not 1o hold the thsence of the
Respondent against him. L woidd udvise the prosecution io disclose alf
the evidence against him on relevans meverial facts wmd higidight
evidence advantageons to the Respowdent in my swming wp Yo the
assessors. Dwill also warn the assessors ibai ihe absence of the aceused
s nol an admission of gull and wdds notidng to the prosecation cave. ]
witl ailso take steps o expase weaknesses of the prosecudion cuse in the
SUMRING U,

Fhe trial proceeded with the State’s evidence on the voir dire being called on 27 July.
As is clear from the record. defence counsel mounted a vigorous atlack on the
voluntariness of the admissions made by the petitioner. A1 the conclusion written

submissions wese cailed for and filed for both partics on 28 July.

On Friday 29 July 2016, the Judge ruled the petitioner’s caution interview had heen

conducted fairty and would be admited intw evidence at the wial,
On Monday T August, the assessors were sworn and the riaf commenced,

On Tuesday 2 August the Judge's Notes record the following:

“Aecused oy been arvesied on bench warrani. He savs he was hedridden.
There is no medical report produced ™

£n 3 August, the petitioner gave evidence at the trial and was cross-examined and ve-
examined. In his evidence he said he had watked the deceased 1o Josala Cokaibusa’s
house alier they got out of the taxi. He said he stopped at the gate and waiched her
walk into the property and when she reached the house he heard her talking to people

siling on the verandah, He safd that was aroand 2.3 0am and he bad then walked on
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1o the village where he met up with Hikena Vudogo and Lorima Bola and they had all

gt into Sireli Kunasing's taxi.

He said the reason he had flod from his village after the body was found on 14

November was because other villagers were accusing him of having killed the

deceased and were threatening 1o beat him to death.

He alleged brotality at the hands of the aresting officers who lecated him in the
interior of Navosa, He safd they beat him up on the jowney back to Sigatoka, He
challenged the voluntariness of his eaution siatement made au the Police Sation and
claimed it was untrue because it was made under duress. He said police had hit the
knuckie of his right ring finger and damaged it and Bt was not he who had told Dr

Zibrasi that his knuckles were damaged when he had punched s woman,

He satd bis confimuaiion of the caution statement to the Justice of the Peace was abso
made under duress and that the items found during e seene reconstruction had

already heen located and the potice had mude him point them out under duress,

No other witnesses were called for the defence. The closing addresses of both counsel

were given and the Tudge fixed the summing-up for the following day, 4 August 2016

Umn the morning of Thursday 4 August the petitioner complained of & bealth tssue. The
Judge's notes made at 930w that day revords
CAectsed complains thay he iy hadlv In need of medival seatmont,

(Hficer-ip-churge, Notabua Correction Centre i ordered o faciliiowe s
medlical exconinationitrearsient o Lowroka Hospital,

Summing up is fixed ar 9360 am cq 9850816

Remand extvmded ”

The petitioner was transporied o Lautoka UHospilal that day for medival examination

and freatment. A feport of the attiending medical officer dated 8 Avgust records the



petitioner's health assessment as “perianal abscess™ and that he was preseribed

antibiotics,
Dscussion
59 The narrative of events both preceding und during the trial elearly establish that no

substantial or grave injustive has occurred in respect of the first ground of his petition.

which 15 dismissed for the following reasons:

b} His absence during the early part of the trial was the resubt of wilful evasion by
him. He absconded twice while on bail during the first two days of wial. First by
faifing to appear on the first morning of triak and again by failing 1o appear on the
second day of trinl. afier having been granted fresh bail only the day betore. He
was fully aware of the trial date, as both the Court record and the ailidavil of his

tegal aid counsel muke clear.

2] At his appearance before this Court the petitioner said he had no infention of
evading his trial and he was aware of the vial date. He saad the difficalty had been
i sudden and acute painin his groin, which had manifested on the 247 after he was
released on hall from Sigatoka Potive Starion. He had been trving to get medical
treatinent for this at the time he was arrested on 2 August (5 days aller the
commencenien of wial), At the ume of his wrest he was waiting in g Hne at a
medical centre for assistance. There 1s no evidence however that the petitioner had
made any attempl @ contact either his defence counsel or the Fligh Court in the
intervening period while he was at farge. In answer to a question from the Court
e said that he and s family had tied 1w call bis counsel 1o report s infirmity,
Contrary to that. his counsel in her affidaviy deposed that she had made “every
effort possible 1o contact the accused hut unfortspately all the siempis o get hotld
of the accused are furile ") The trial judpe accepiad the evidence of defence connsed
and rejected the petitioner’s implausible and belated explanation about the reason

for hus falure to make contact over 1 period of some 7 davs,

31 Thers was no medical or wter evidence belore the rial Judge of any health
issue, other than the unsubstuntiated clanm the petitioner made when brought belore

the Court on 2 August of having been “hedridden’. As a matter ot record. no health
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issue manifested unti! 4 August 2016, afier all of the evidence at tial had been

alled.

4} The il Judge's ruling that the voir dire hearing should proveed in the
peliioner’s absence was an appropriate exercise of his diseretion in the
circumstances. Defence counsel bad Tull and very recent ipstructions in the matier
and was able o cross examine effectively and advance the petitionet’s interests
accordingly. At the eonclusion of the voir dire hearing. the Judge gave a careful
and detailed ruling in which he traversed all of'the evidence given. with a particutar

focus on whether the petitioner had been accorded his rights in an appropriaic

manner and whether there was any risk that the admissions he had made were ghven

under duress. The Judge was satisfied the petitioner had been told the reason for
his arvest and bmportantly that he “had been administered Miranda rights in the

form of Judges Rules No.2 before bis caution interview and charging toeok place”

53] Although the petitioner did not give evidence at the veir dire hearing he was able
to give viva vooe evidence before the Judge and assessors after he was arrested and

brought before the Court

O] Inreality. the petitioner’s confessional evidence was not essential 1o a verdict of
guslty, as the towabity ol the creumstantial evidence was pverwhelmune, Asthe wial
Judge noted in his judgment of 10 August 2016, when agrecing with the unanimous
opinton of the assessors and fnding the petitioner gty of murder. even his
conduct subsequent In Heeing to a remote village was consistent with hus gwile ©t
scems clear thevelore, that even i the caution and charge statements had been ruled

mnadeissible, a verdict of guilty was well open and probubly inevitable,

7} It follows (rom the Tindings above that there has been no vivlation of the
aetitioner’s rights under sections 12) th) {Tyand 38 (1 (21 of the Constitution.

Thus, there is ne merit in this ground of appeal.

Second ground

60,

Uinder this ground the petitioner argues that despite the repeated requests be made tor

the cell diary of the Sigatoka Police Station 1o be produced o evidence it was never
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61,

produced. In his oral submissions before this Coutt, he stressed the importance of the
cell diary to his case. He said i was vital to the preparation of his defence because it
wotld have recorded the contacts and names of each individual person in the cells at
the time he was being held there: and 1t would bave contained vital information. such
as a record of any tresh injaries on his body when he was arrested and before he was
incarcerated. I particular. he submits that the njury to his right knuckle should have

been adequately documented in this cell diary,

The petitioner said he had expressed extrems coneern ahout the absence of the cell
diary to his defence counsel when she met with him at the Police Station the day before
wial, The diary had still not been provided by then and they argued about it He wanted
her to push for 1t and said 1o her ~f your can’t do it don’t appewr for me in Court,
That s whar | 1old her b she mever anvwered anvibing hack, The lust thing she jold

me she said Twitl meet vou in Court amd [ said fine”

The cell diary

6l

Since the hearing. we have been informed that the police hud been asked by the

prosecution for the cell diary, but it had not been provided.

The Station diary

63.

Gk

The diary entries for the Sigaoka Police Station fur the period 14 November 20614 10
17 November 2014 relating wi the petitioner were diselosed 10 the detence In advance
of the voir dire hearing., together with other documentary disclosures. such as
photographs and the medical reports from the (wo doclors who examined the
petitioner and also statements frons varous pelice officers tnvalved i the case, The
diary entries disclosed are a detailed record of all movements in the Station and of

meals given to the prisoner. In all, they encompass mery than 30 pages.

These diary entries were admited into evidence at the vair dire hearing and dofence

conpsel crmg-enamined exienzively on various eatries in them,

Piscussion

63,

Any evidence that might have heen elicited through fellow Inmuates held ot the
Sigatoka Police Station while the petitioner was incarcerated there, would huve had o
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be assessed against the welght of the other evidence adduced at trial, This comprised
the evidence of the police officers who arrested and provessed the petitioner. ps well
as the medical evidence and the independent evidence given by the petitioner’s {riends

who saw an injury (o his right hand prior (o his aurest.

66. As already noted, the injury 1o the petitioner’s knuckles was photographed when he
was tirst brought into the Pelice Station on T4 November 2014, 1 was also examined
that same afternoon by Dr Zibran at Sigatoka Hespital. 1n the Doctor’s opinion the
iy to the peritioner’s knuckles was not an acute injury and was the result of blung

foree travimn,

H7. The evidence of the whinesses Sireli Kunasina and Hikens Yodogo, of a fresh injury
to the petitioner’s right hand only hours after the last sighting of the deceased on 7
November, was independent of any police influence. This was significant evidence

that would also have had to be welghed in the balance.

63, Further, the medieal indings of the doctor at Sigawoka Hoxpital on 17 November, who
examined the petittoner for signs of fresh violence to his body and viewed his s-ray
and abdominal scan. would also have had to be weighed in the balance. The doctor,

found no evidence of any of the injuries complained of by the petitioner.

69, Taken as g whole. any evidence of brutaiity o the petitioner an the hands of the pofice
given by other cell mates is unlikely to have raised any remsonoble doubt There &
nothing in this ground of complaint 0 cause concern that a substantial and zrave

injustice may have occurred and i 1s dismissed.

Third ground
74, This ground has not previously been mised and can be disposed of brietly,
71 The petitioner’s complaint In support of this wround s that the State did notprove the

exact positlons of the deceased’s mouth and his right fist at the time ol the impact
which fractured her right anterior maxitlary bone. Proving the exact positions of each

at the point of tmpact was peither necessary nor was i passible, given there were no
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evewiinesses. The injury. which was severe and from which the decensed had not been
suffering earlier that evening, spoke for itself, There was no evidence of any third-
party intervention and the circumstantial evidence of time, place and opportunity wos
compeliing, Furthermore, the petitioner admitled to police and to the Fustice of the
Peace that he had punched the decensed o the mouth. The fresh, blooded injury 1o
petitioner’s right hand. sbserved hy two of his friends only a fow hours after the

deceased was last seen alive. was further independent corroboration,

72. ‘There is no mertt in this ground of appeal and it is dismissed.
Conclusion
73, There is no meritin any of the grounds put lorward by the petitioner and no subsiantial

or grave injustice has oceurred tn his case. | would theretore refuse spewial leave to

appeal.
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