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dismissal—unfair having regard to the nominared grounds of dismissal observations on
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B. N. Sweetman for the Appellant.
H. M. Patel for the Respondents.

Air Pacific Limited appealed against a decision of Sheehan, J. in the Supreme
Court by which an application for judicial review of an award of the Arbitration
Tribunal in a dispute between the appellant and Air Pacific Employees Association
(the Association) and Veer Satish Singh (Singh) was quashed.

The issue for adjudication was—

“the claim by Air Pacific Employees’ Association that the termination of
employment of their President, Mr Veer Singh by Air Pacific is unfair and that
he should be reinstated.”

The Court of Appeal said that issue had been.put aside by the Tribunal
whereupon the matter was sent back to the Tribunal for rehearing. On 29 October
1985 the Tribunal gave its decision, following the question suggested. It found the
dismissal was not unfair.

On 1 July 1987 that award was quashed. The learncd trial Judge said:—

“The conclusion of the Tribunal on the criteria thatlaid down foritselfis plainly
wrong, I find that the Tribunal asked itself the correct initial questions to assess
whether Mr Singh’s dismissal was fair or not. In its assessment of the evidence
as to the inquiry required by the collective agreement and the demands of
natural justice, the Tribunal misdirected itself so as to lead to a wrong conclu-
sion. Therefore the declaration sought that the Tribunal failed to recognise the
breach of natural justice ought to be made.”
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It appears that on 1 November 1983 Singh then President of the Association was
informed by letter of the appellant that it intended to hold an inquiry on 3 Novem- A
ber 1983 into allegations which if substantiated could lead to disciplinary action
against him. Singh was suspended, the letter reminded him of his abusive and disor-
derly conduct in dealing with senior employee; that any disciplinary enquiry would
be in accordance with the relevant agreement. The enquiry was held as indicated on
3 November 1983 and reconvened on 9 November 1983. Singh was handed a letter
from the Director Personnel of the appellant which said the explanations given were B
not satisfactory. It reminded him of a number of instances where he had improperly
ordered overtime bans in the preceeding 10 weeks—such incidents had been without
any consideration for laid down procedures, and contrary to the best interest of the
company. It.notified him of termination of his services.

The Court of Appeal commented on this decision by pointing out it raised 6 L
complaints regarding overtime bans which had not been referred to the 3 November
enquiry, and did not purport to rely on matters which had been discussed as grounds
for dismissal. (See Re Air Pacific Employees Assn. 31 FLL.R 9)

On reconsideration. the Tribunal gave an award. it said:—

"In view of these considerations. the Tribunal finds that the disciplinary pro- p
cedure involved in Veer Singh's dismissal was seriously defective but did not
lead to substantial unfairness. No evidence was placed before the Tribunal to
convince it that the decision to dismiss would have been different had a more
satisfactory procedure been followed.

[n determining the matter before it. it has been required to balance deliberate
flouting of agreed procedures for scttlement of disputes against procedural
inadequacy in handling the dismissal itself. In this particular casc. the Tribunal
judges said that the flouting of procedures was far more serious behaviour than
the procedural inadequacy which occurred.

The nominated grounds for dismissal involved Veer Singh’s improper imposi-
tion of overtime bans. not his taking part in such industrial action. It was not
alleged that Veer Singh himselftook partin the bans. He persuaded others to do G
so without proper authority and so breached his contract of cmployment.
Similarly in imposing the bans he went bevond his powers as President of
APLA. Other APLA officials cannot be held responsible for such misuse of
authoriry.” :

This award was considercd by the Supreme Court (Sheehan. J.) on Judicial
Review pursuant to Order 53. His judgment accepted that the Tribunal had asked H
itsclf the correct initial questions to assess if Singh’s dismissal was fair and reason-
able. Then the Tribunal misdirected itself so as to lead to wrong conclusion.
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Authorities concerned with the process and remedy of-Judicial Review were
referred to by Counsel. See e.g. Chief Constable of North Wales Police v. Evans
(1923) 3 All E.R. 141 Per Lord Hailsham—

“..the purpose of (the remedy of Judicial Review) is to ensure that the

individual is given fair treatment Ry the authority to which he has been subjec-

ted.......” (and not to substitute Judges  opinions 1o those for that of the authority
consituted to decide matters) (Sce also per Lord Brightman ibid).

The jurisdiction which the Court had under Order 53 was confined to the review of
activities of a public not private nature (Law v. National Greyhound Racing Club
Limited (1983) 3 All E.R. 300).

& Further it was pointed out in R. v. BBC, ex Lavelle (1983) 1 All E.R. 241 that
although Judicial Review by way of injuction or declaration under Order 53 was
wider in ambit than relief by prerogative order it was "confined to a review of
activities of a public nature as opposed to those of a purely private nature.” Where
the dismissal of the applicant arose out of his contract of employment, and was
purely private or domestic in character; he was not entitled to certiorari, injuction

D or declaration. So Singh's employment was essentially based on contract; he could
not in Administrative Law insist upon a hearing before dismissal. See e.g. Malloch
v. Aberdeen Corporation (1971) 1 WLR 1578 at 1591

Held:In the present case there was no legal basis for the reviewing Judge to hold
that the Tribunal misdirected itselfin failing to act “on the demands of natural jus-
tice.” The disciplinary proceedings were conducted by a domestic Tribunal which,

E on available evidence could not be said to have been bound to observe the
requirements of natural justice.

On the other hand, the Tribunal was bound by the requirements of natural jus-
tice. The Tribunal held a meeting on the claim of unfairness. Full opportunity was
given to both sides to make submissions. In reaching its conclusion (Singh's dis-

F missal was not unfair), the Tribunal was doing no more than acting within its
jurisdiction by answering questions it set out to answer.

The conclusion reached by the Tribunal was open to it. That conclusion could
not be impugned unless it acted in excess of jurisdiction or committed an error of
law going to (relevant) jurisdiction. Nor could its finding be attacked ifitcame to a
conclusion that no reasonable authority would have made the decision.

G
As to jurisdictional questions. see Anisminic Lid. v. the Foreign Compensation
{1969) 2 A.C. 247 and (thereon) Re Racal Communications Lid. (1980) 2 All E.R. 634
per Lord Diplock at p.634 O Reilly v. Mackman (1982) 3 All E.R. 1124.
The Tribunal had asked and answered.the correct questions in dealing with the
H dispute between Air Pacific Limited and the Association.

The finding of the Tribunal did not come within the prohibited ambit of
Administrative Law entitlingintervention by the Court. The learned trial Judge mis-
directed himself in law and tact in his review of the Tribunal's decision.
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Appeal allowed. Award to Tribunal confirmed.
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Palmer v. Inverness Hospitals Board of Management, (1963) S.C. 311.
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Anisminic’Ltd. Foreign Compensation (1969) 2 A.C. 247.
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O'Reilly v. Mackman (1982) 3 AILE.R. 1124,
Re Air Pacific Employees Association 31 FLR 9

Judgment of the Court

TuivaGa P.:

This is an appeal from the judgment of Sheehan J. in the Supreme Court (now
called the High Court) which on an application for judicial review quashed the
award ofan Arbitration Tribunal in a trade dispute between Air Pacific Limited and
the Air Pacific Employee’s Association and Veer Satish Singh. The Tribunal was
appointed under section 6 (2) (@) of the Trade Disputes Act. E

The issue for adjudication was whether:

“the claim by Air Pacific Employee’s Association that the termination of
employment of their President, Mr Veer Satish Singh by Air Pacific is unfair
and that he should be reinstated.”

On 12 July 1984 the Tribunal gave its award on the above claimthat was to the F
effect that the termination of the appointment of Veer Singh was fair and that the
company’s action in that regard was justified.

On 25 January 1985 that award was quashed on judicial reivew by Kearsley J. in
the Supreme Court.

On 20 July 1985 the Court of Appeal upheld the order but for a different reason.
The Appeal Court held that the Tribunal had asked itself the wrong question,and G
thereby stepped outside its jurisdiction. The question which it ought to have asked
and answered:

“Was Veer Singh’s dismissal unfair having regard to the nominated grounds
of dismissal?”

The Court of Appeal comprising Speight V. P., Roper J.A. and Mishra JA,held y
that that issue was put aside by the Tribunal. (Sce Re Air Pacific Employees
Association 31 FLR 9).

_ The matter thereupon went back to the Tribunal for reconsideration in the Iight
of that judgment.
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A On 29 October 1985 the Tribunal gave its award on the claim to the effect that '
having regard to the nominated grounds for dismissal he found that the termination
of the appointment of Veer Singh Air Pacific was not unfair.

On 1 July 1987 the award of the Tribunal was quashed on judicial review by
Sheehan J. in the Supreme Court.

In his judgment Sheehan J. stated inter alia:

“The conclusion of the Tribunal on the criteria that laid down foritselfis plainly
wrong. I find that the Tribunal asked itself the correct initial questions to assess
whethet Mr Singh’s dismissal was fair or not, in its assessment of the evidence as
to the inquiry required by the collective agreement and the demands of natural
justice, the Tribunal misdirected itself so as to lead to a wrong conclusion.
Therefore the declaration sought that the Tribunal failed to recognise the
breach of natural justice ought to be made.”

This long and tortuous arbitral and judicial saga reflects poorly in-our view on
the mich vaunted Judicial Review Procedure under the new Order 53 which was
introduced in January 1981 and was widely regarded as a cheap and speedy pro-
cedure for resolving administrative and industrial disputes.

D In the present case it all started against the background of the following cir-
cumstances:

On 1 November 1983 Veer Singh, President of the Air Pacific Employees’ Asso-
ciation, received a letter from Air Pacific informing him of its intention to hold an
inquiry into a number of allegations which, if substantiated, could lead to dis-
ciplinary action being taken against him. The date of inquiry was fixed for 3 Novem-

g ber 1983 and in the meantime Veer Singh was suspended froni work. The letter of 1
November indicated that Air Pacific had been very disturbed by the activities of
Veer Singh in his capacity as an employee of the company.

The letter reminded him of the following matters:

“As a senior staff of the company you have acted against the best interests of the
company in using the APEA to take industrial actions on matters with no
F substance.

These industrial actions have also been imposed without the activation of
agreed procedures.

Your conduct when dealing with senior employees of the Corﬁpany has been
noted and is the subject of recent complaints.

G The charges that you have been abusive and disorderly in your conduct.”

The letter also mentioned that any disciplinary inquiry would be held in accord-
ance with the procedures laid down in the relevant agreement.

The inquiry was held on 3 November and reconvened on the morning of 9
November. Later that day Veer Singh was handed this letter:

H "9 November 1983 DP: PF/211

Mr Veer Singh,
88 Princes Road,
Tamavua,

Suva.
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Dear Sir. A

I refer to my earlier advice to you regarding what action Management would con-
sider on the matters raised wuh vou and asstated in my memo DP PF/209 | Novem-
ber. in relation to your position as a senior emp]mcc of the Company.

The ‘explanations’ vou gave to me were not satisfactory.

We remind vou of the following instances in which vou as a senior staffof the Com- B
pam made usc of vour position within the APEA and improperly ordered overtime
bans during the last 10 weeks:

Yourdemandto havean APEA repin the interview panel for senior staff vacan-
cics whereas no agreement for this exists

Your demand that M. Wong be paid acting allowance when he had not even
hegun acting in order to attract such allowance C

Your disputing our transfer of V. King to learn driving which would have
gualiticd him for more pay. You are well aware that transfers arc an established
right of Management.

Yourdisputingourtransfecrof A, Rahiman to Quality Control. which eventually
was accepted D

Your disputing our appointment of casual staff at Nadi where management
averted industrial action by delaying the appointments, although management
was not in breach of any agreement

Yourown travel advance problem for duty travel which was fixed butindustrial

action had already been taken by vou and maintained for 3 davs. although this

too had nothing to do with any agreement being breached. E
Regrettably these incidents and industrial actions were also taken without any con-
sidertion for laid down procedures and vour actions have been contrany to the best
interests of the Company. You have been advised previously that overtime bans in
an ecssential service constitute a breach of contract of employment. Management
must note the adverse effect this has on safery and the commercial interests of the
Company. The above events have been considered by the Company whichisofthe [
view that these incidents have been serious enough to warrant vour dismissal. | also
draw vour attention to the Personnel Administration Manual. Clause 20-06 on
‘-mplovee obligations’ relevant parts of which are quoted here:

The public and in particular the airline travellers. are sensitive to careless or
irresponsible behaviour on the part of emplovees of the Company.
3. The Company expects all employees irrespective of their work in the
organisation. to adopt a responsible attitude towards their work and to conduct
themselves in such a manner so as to maintain and promote the operations and
commercial interests of the Company.’

therefore, the Company has decided to terminate your services with effect from
today. You will be paid one month's salary in licu of notice. Your final pay and all
other monies due 1o you will be paid into your bank account tomorrow,

In passing. 1 wish to point out that as a result of the disciplinary Inquiry (in H
which you were present) carried outin respect of allegations contained in my memo
dated (1 November. Management has concluded that the said allegations against
vou were substantiated. Itis also noted that you have once been warned in respect of
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A 2 similar incident. These would normally warrant your dismissal subject to the
requisite procedures being followed. In view, however, of your termination for the
reasons outlined above, Management feels that no further action is necessary.

Yours faithfully, :

(sgd) G. P. Singh
B DIRECTOR PERSONNEL

Commenting on the substance of this letter the Court of Appeal stated:

"It is to be noted that the letter of dismissal raised six complaints concerning
overtime bans which had not been referred in the inquiry of 3 November and

C did not purport to rely on the matters that had been discussed at the meeting as
grounds for dismissal.”

On his reconsideration of the claim under adjudication the tribunal gave his
award in terms that the termination of the appointment of Veer Singh was not
unfair. The Tribunal expressed his conclusion in this way:

“In view of these considerations, the Tribunal finds that the disciplinary pro-
D cedure involved in Veer Singh’s dismissal was seriously defective but did not
lead to'substantial unfairness. No evidence was placed before the Tribunal to
convince it that the decision to dismiss would have been different had a more
satisfactory procedure been followed. '

E
In determining the matter before it, it has been required to balance deliberate
flouting of agreed procedures for settlement of disputes against procedural
inadequacy in handling the dismissal itself. In this particular case, the Tribunal
judges that the flouting of procedures was far more serious behaviour than the
F procedural inadequacy which occurred.

The nominated grounds for dismissal involved Veer Singh’s improper imposi-

G tion of overtime bans not his taking part in such industrial action. It was not
alleged that Veer Singh himselftook part in the bans. He persuaded others to do
so without proper authority and so breached his contract of employment.
Similarly in imposing the bans he went beyond his powers as President of
APEA. Other APEA officials cannot be held responsible for such misuse of
authority.” '

The Tribunal’s award on this second occasion was considered on judicial review
by Sheehan J. in the Supreme Court under Order 53 of the High Court Rules.

The learned judge in his judgment was of opinion that though the Triburial
asked itself the correct initial questions to assess whether Singh’s dismissal was fair
or not, in its assessment of:
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(i) the evidence as to the enquiry required by the collective agreement; A
and

(ii) the demands of natural justice the Tribunal misdirected itself so as to lead
to a wrong conclusion.

Air Pacific has brought this appeal against the judgment of Sheehan J. on the
following grounds:—

1. The learned Judge erred in fact and in law in holding that the Tribunal
misdirected itselfso as to lead to a wrong conclusion and that the decision
of the Tribunal should therefore be quashed.

2. Thelearned Judge erred in fact and in law in failing to have proper regard
to the issue referred back to the Arbitration Tribunal for decision namely
whetherthe dismissal of Veer Satish Singh was unfair havingregardtothe C
nominated grounds of dismissal.

3. Thelearned Judge erred in failing to have preper regard to the findings of
the Tribgnal that although the dismissal procedure was not well conduc-
ted this did not lead to substantial unfairness and the flouting of pro-
cedures by Veer Singh was far more serious behaviour which war-
ranted dismissal. D

4. Thelearned Judge erred in imposing his own findings of fact for those of
the Tribunal and thereby stepped out of his jurisdiction in Judicial Review
and treated the Application as an Appeal against the decision of the
Tribunal.

5. Thatinall the circumstances the learned Judge should not have exercised
the discretionary remedy of this Honourable Courtin making an Order of E
Certiorari to quash the decision of the Tribunal.

In the argument on appeal counsel for appellant submitted that the learned
Judge went wrong because he failed to distinguish the fact that he was not sitting on
appeal in the matter but as a reviewing court under Order 53. As a reviewing court it
is not concerned with the merits of the decision of the Tribunal but with the question
whether the Tribunal acted lawfully in arriving at its decision, i.e. whetheritdidso F
within the jurisdiction conferred on it by virtue of the appointment made under the
Trade Disputes Act. It was submitted that there were no grounds to suggest that the
Tribunal had not considered the correct question on the second award such as to
render its decision unlawful. According to counsel this is clear from the reasons
given by the Tribunal for the award.

A number of authorities were cited by counsel in support of the appeal. G

Counsel for respondents in his submissions accepted that there was a distinc-
tion to be drawn between judicial review and appeal but he did not accept that the
judge erred in failing to treat this case as one of judicial review. Counsel referred to
the note in the 1985 Supreme Court Practise which states:—

“The rémedy of judicial reviewis concerned with reviewing, not the merits of the H
decision in respect of which the application for judicial review is made, but the
decision making process itself.”

Counsel also referred to the case of Chief Constable of North Wales Police v. Evans
(1982) 3 All E.R. 141 where at 143 Lord Hailsham L.C. said:
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A "It is important to remember in every casc that the purposc of (the remedy of
judicial review) is to ensure that the individual is given fair treatment by “the
authority to which he has been subjected and that it is no part of that purposc to
substitute the opinion of the judiciary or of individual judges for that of the
authority consituted by law to decide the matters in question.”

Counsel also made the valid point based on Lord Brightman's speech in Evan’s

B Case at page 154 where he said the function of the Court is to see that lawful

authority is not abused by unfair treatment. If the Court were to attempt itself the
task entrusted to that authority by the law, the Court would under the guise of pre-
venting abuse the power, be guilty itself of usurping power. That applies, whether
or not there is some avenue of appeal against the decision on the merits. If there is
no avenue of appeal on the merits, it follows that the. decision of the body con-

C cerned is meant to be final, provided that the decision-making process was

properly carried out.

As arcviewing court the learned judge’s role is essentially a supervisory onc and
that is to review the decision-making process of the Arbitration Tribunal and not to
usurp its power to decide the case on the merits. That process must necessarily
involve an enquiryinto the naturc of the alleged misconduct which formed the basis

p O©f Veer Singh's dismissal. It is now common ground that the misconduct alleged

against Singh was his improper imposition of overtime bans on the operations of
Air Pacific and that he was not given any opportunity to answer the charges of mis-
conduct. The learned judge took the Tribunal to task in its attempt to plavdown and
cxculpate Air Pacific for what he apparently considered as Air Pacific’s reprehens-
ible omission to give Veer Singh a hearing on thosc allegations of misconduct. The
learncd Judge attached great significance to the matter as he made clearatpage 149
E ofthe record where he said:
"I canoot see that in fact Mr Singh was accorded any hearing on the charges of
the qvertime bans. It seems to mé that the Tribunal is straining the reality of the
situation when it says:" The enquiry began on 3rd November 1983 and concen-
trated (emphasis added) on the instances of abusive and disorderly conduct." In
fact on the evidence that the Tribunal did accept it is plain that the enquiry was

F solely concerned with abusive behaviour and disorderly conduct. Therefore if
there was no enquiry regarding the overtime bans prior to dismissal any subse-
quent pursuit or token pursuit of appeal procedures by Mr Singh or the Union
toutd not be said to constitute such'a hearing.

The learned judge was also critical of the non-observance of the laid down pro-
cedure for conducting disciplinary procecdings. However. account should be taken

G of the fact that the Arbitration Tribunal was the statutory body or authority
specifically vested with 1ur1sd|ctmn to adjudicatc the question as to whether the
claim by Air Pacific Emplovee’s Association thatthe termination of employment of
their President. Veer Satish Singh was unfair.

In gxercising its jurisdiction in this regard the Tribunal held a formal hearing of
the claim-at which both sides were represented. It was after hearing evidence on the

H Question that the Tribunal concluded that Veer Singh's dismissal was not unfair. It
was this enquiry by the Tribunal which is the subject of judicial review and not the
disciplinary proceedings carried out by a domestic or private tribunal. The distinc-
tion which is important appears to have been overlooked and may explain why the
learned judge gave undue prominence to the judicial review concept of natural jus-
tice and the quasi-contractual requirement of a hearing in the disciplinary action
taken by Air Pacific against Veer Singh. The cases show that the remedies of judicial
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review are available only to public or administrative tribunals as opposed to purely A
private or domestic tribunals.

In Law v. National Greyhound Racing Club Limited (1983) 3 All E.R. 300 it
was held that the jurisdiction which the court had under Order 53 to grant an injuc-
tion or declaration on an application for judicial review was confined (o the review
of activities of a public nature as opposed to those of a purely private or domestic
nature. B

In R. v. BBC exp. Lavelle (1983) 1 All. E.R. 241 it was held that under Order 53
certiorari and the other prerogative remedies were only available to impugn a deci-
sion of a tribunal which was performing a public duty, and werc inappropriate to
impugn a decision of a domestic tribunal as an employer's disciplinary tribunal.
Similarly, it was held that although judicial review by way of an injuction or declara-
tion under Order 53 was wider in ambit than relief by prerogative order, it was €
nevertheless continued to the review of activities of a public nature as opposed (o
those of a purely private or domestic character. Since the disciplinary procedure
under which the applicant was dismissed arose out of her contract of employment
and was purely private or domestic in character, the applicant was not entitled to
relief by way of certiorari, or an injunction or declaration.

The employment of Veer Singh with Air Pacific was apparently based on con- D
tract and was in the nature of master and servant. In these circumstances an
employee cannot in administrative law insist upon a hearing before he could be dis-
missed. His remedy lies in damages for breach of contract. This is.the general
position which in certain circumstances may be modificd. A full cxplanation for this
is given in the case of Malloch v. Aberdeen Corporation (1971) 1 WLR 1578 at
1591—92 where Lord Wilberforce stated as follows:

"The argument that, once it is shown that the relevant relationship is that of mas-

ter and servant, this is sufficient to excludc the requirements of natural justice is

often found, in one form or another, in reported cases. There arc two reasons
behind it. The first is that, in master and servant cases, onc is normally in the
field of the common law of contract inter partes, so that principles of adminis-
trative law, including those of natural justice, have no part to play. The second
relates to the remedys; it is that in pure master and servant cases, thc most that
can be obtained is damages, if the dismissal is wrongful: no order for reinstate-
ment can be made, so no room exists for such remedies as administrative law
may grant, such as a declaration that the dismissal is void, I think there is validi-
ty in both of these arguments, but they, particularly the first, must be carefully
used. It involves the risk of a compartmental approach which, though convenicnt
as a solvent, may lead to narrower distinctions that are appropriate to the broader
issues of administrative law. A comparative hst of situations in which persons
have been held entitled or not cntitled to a hearing, or 1o obscrvation of rules of
natural justice, according (o the master and servant test, looks illogical and even
bizarre. A specialist surgeon is denicd protection which is given 1o a hospital
doctor; a University professor, as a servant, has been denicd the right to be
heard, a dock labourer and an undergraduate have been granted it; examples can
be multiplied (see Barber v. Manchester Regional Hospital Board (1958) |

WLR 181, Palmer v. Inverness Hospitals Board of Management, 1963 SC 311,

Vidvodaya University Council v. Silva (1965) 1 WLR 77, Vine v. National Dock

Labour Board (1957) AC 488. Glvan v. Keele University (1971) 1 WLR 487)
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One may accept that if there are relationships in which all requirements of the
observance of rules of natural justice are excluded (and I do not wish to assume
that this inevitably so), these must be confined to what have called "pure master
and servants cases," which I take to mean cases in which there is not element of
public employment or service, no support by stature, nothing in the nature of an
office or a status which is capable of protection. If any of these elements exist,
then, in my opinion, whatever the terminology used, and even though in some
inter partes aspects the relationship may be called that of master and servant,
there may be essential procedural requirements to be observed, and failure to
observe them may result in a dismissal being declared to be void."

In the context of present case it appears to us that there was no legal basis for the
learned judge as a reviewing court to hold that the Tribunal misdirected itself in fail-
ing to act "on the demands of natural justice."

The disciplinary proceedings held against Veer Singh were conducted by a
domestic tribunal which on available evidence could not be said to be bound to
observe the requirements of natural justice as applied in administrative law.

On the other hand the Arbitration Tribunal was bound by the requirements of
natural justice. As we have noted the Tribunal held a hearing on the claim of unfair-
ness of dismissal in which full opportunity was given to both sides to make suitable
representations. The conclusion the Tribunal came to was that the dismissal of Veer
Singh was justified on the ground of misconduct arising from his improper imposi-
tion of overtime bans on the operations of Air Pacific.

The Tribunal came to that conclusion after evaluating the evidence and direct-
ing itself on the competing issues as appear at page 98 of the record:

“In determining the matter before it, the Tribunal has been required to balance
deliberate flouting of agreed procedures for settlement of disputes against pro-
cedural inadequacy in handling the dismissal itself.”

In reaching its conclusion that Veer Singh’s dismissal was not unfair, the
Tribunal was in our view doing no more than acting within its jurisdiction by correc-
tly dealing with the questions it set out to probe and answer.

We believe that the conclusion of the Tribunal was open to it on the evidence.
The fact thata reviewing court may come to a different conclusion on theevidence is
irrelevant and quite beside the point. In these circumstances we are of opinion that
the Tribunal's conclusion cannot be seriously impugned unless it could be shown
that the Tribunal acted in excess of jurisdiction or committed an error of law going
to jurisdiction with regard to the arbitral process carried out in reaching such con-
clusion. Norin ourview can the Tribunal’s finding be attacked on the grounds that it
is irrational, in the sense that no reasonable authority would have made the
decision.

The landmark case on jurisdictional questions in administrative law is of course
Anisminic Lid. v. Foreign Compensarion Commission (1969) 2 A.C. 247. In Re
Racal Communications Limired (1980) 2 All E.R. 634 Lord Diplock at pages
637/639 commented on the case as follows:

"In Anisminic (1969) 1 All E.R. 208, 2 A.C. 147 this House was concerned
only with decisions of administrative tribunals. Nothing I say is intended to detract
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from the breadth of the scope of application to administrative tribunals of the A
principleslaid down in that case. Itis a legal landmark; it has made possible the
rapid development in England of a rational and comprehensive system of
adminstrative law on the foundation of the concept of ultra vires. It proceeds on
the presumption that where Parliament confers on an administrative

t tribunal or authroity, as distinct from a court of law, power to decide particular
questions defined by the Act conferring the power, Parliament intends to con-
fine that power to answering the question as it has been so defined, and if there
hasbeen any doubt as to what that question is this is a matter for courts of law to
resolve in fulfilmentoftheir constitutional role as interpreters of the written law
and expounders of the common law and rules of equity. So, if the adminstrative
tribunal or authority have asked themselves the wrong question and answered
that, they have done something that the Act does not empower them to do and
their decision is a nullity..... C
Anyerroroflawthatcould be shown to have been made by them in the course of
reaching their decision on matters of fact or of administrative policy would
result in their having asked themselves the wrong question with the result that
the decision they reached would be a nullity.”

In O'Reilly v. Mackman (1982) 2 All E.R. 1124 Lord Diplock returned to the
same theme and it is instructive to quote this paragraph at page 1129; D

“It was this provision that provided the occasion for the landmark decision of

this House in Anisminic Ltd. v. Foreign Compensation Commission (1969) 1 All

E.R. 208, (1969) 2 A.C. 147, and particularly the leading speech of Lord Reid,

which_has liberated English public law from the fetters that the courts had

theretofore imposed on themselves so far as determinations of inferior courts

i and statutory tribunals were concerned, by drawing esoteric distinctions be- E
tween errors of law committed by such tribunals that went to their jurisdiction,
and errors of law committed by them within their jurisdiction. The break-
through that Anisminic made was the recognition by the majority of this House
that if a tribunal whose jurisdiction was limited by statute or subordinatc
legislation mistook the law applicable to the facts as it had found them, it must

{ have asked itselfthe wrong question, i.e. one into which-it was notempowered to
inquire and so had no jurisdiction to determine, its purported "detemination’,
not being a “determination’ within the meaning of the empowering legislation.
was accordingly a nullity.”

We think the Tribunal had asked and answered the correct questions in dealing
with the particular trade dispute between Air Pacific and the Air Pacific Employees'
association. If that was so, then clearly the Tribunal could not be said to have acted
in excess of its jurisdiction. The result would be that the decision-making process of
the tribunal was intra vires and thercfore lawful,

Professor H.W.R. Wade at page 271 of his Icading work "Administrative Law"
(Fifth Edition) observed broadly:

“If a public authority or tribunal is given power to determinc some question,
and keeps within its jurisdiction, its determination ought to be conclusive. g
whether rightor wrong. unless statute has provided forappeal. In other words, a
grant of jurisdiction inherently includes a power to make within the area of
authority granted.”




18

A

COURT OF APPEAL

In the same vein we too wish to emphasise that we say nothing on the merits of
the Tribunal’s decision. We content ourselves by saying that the finding of the
Tribunal does not come within the prohibited ambit of the Administrative law
which entitles intervention by Court of Law by way of Judicial Review.

Industrial law in Fiji is still fairly radimentary as compared to what has been
achieved in other countries for the general protection of workers. In the United
Kingdom radical changes in the rights of contractual employees were made by the
Industrial Relations Act 1971 which has been replaced by the employment Protec-
tion (Consolidation) Act 1978 giving protection against unfair dismissal. This new
right is enforceable in industrial tribunals, which must have regard to a designated
code of practice which requires formal procedure and. an opportunm for the
employee to state his case. Apparently a concept behind the legislation is that a dis-
missal without a hearing is intrinsically unfair, everi though tully justified.

Fiji has much to catch up on with regard to legislation on industrial
relations.

For the reasons given we are satisfied that the Tribunal exercised its power law-
fully to reach the conclusion that the termination of appmntmem of Veer Singh was
not unfair and that the learned judge misdirected himself in law and fact in his
review of the Tribunal’s award.

Accordingly, the appeal is allowed and the judgment of the Supreme Court is set
aside. The award of the Tribunal is confirmed. Each side will bear its own costs here
and below.

Appeal allowed.




