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AN ACT TO CONSOLIDATE AND AMEND THE LAW RELATING TO
WILLS

Act No. 1 of 1972 [3rd March, 1972]
PART I—PRELIMINARY

) Shart title
1. This Act may be' cited as the' Wills Act.” {1 15"

'hiterpretation’ " <ol
2. In this Act unless the contrary intention appears—

“country” means any place or territory or group of places or territories
having its or their own law of nationality or citizenship;.

“disposition” includes a gift, devise, bequest or an appointment of property
contained in a will; and “dispose of” has a corresponding meaning;

“internal law’’ in relation to any country or place means the law that would
apply in a case where no question of the law in force in any other
country or place arose;

“property” includes real and personal property or any interest therem and
any thing or chose in action;

“will” includes a codicil and every other testamentary dxsposmon.

Application
3. This Act applies to all wills executed or made after it comes into operation
except where the contrary is expressed in this Act.

PART II—CAPACITY TO MAKE A WILL

Capacity generally
4. Subject to the provisions of Part V, every person not less than eighteen
years of age has capacity to make a will. w

Property may be disposed of by will ¥
5. Every person having by this Act capacity to make a will may by a will
executed or made in manner required by this Act dispose of ail his property and of
all property which in exercise of a power of appointment he is entitled or able to
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dispose of by his will and may also by his will appoint a guardian of his infant
children.

PART III—THE EXECUTION AND MAKING OF WILLS
' Execution generally
6. Subject to the provisions of Part V, a will is not valid unless it is in writing
and executed in the following manner.—

(a) it is signed by the testator or by some person in his presence and by his
direction in such place on the document as to be apparent on the face
of the will that the testator intended by such signature to give effect to
the writing as his will;

(b} such signature is made or acknowledged by the testator in the presence
of at least two witnesses present at the same time; and

(c) the witnesses attest and subscribe the will in the presence of the testator,

but no form of attestation is necessary.

Publication unnecessary
7. Publication is not necessary for the validity of a will.

Appointments exercised by will
8.—(1) An appointment made by will in exercise of a power is not valid unless
the will is executed or made in manner required by this Act.
(2) A will so far as it exercises a power of appointment shall not be treated as
improperly executed by reason only that its execution was not in accordance with
any formal requirements contained in the instrument c¢reating the power.
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- : i Execuzar not; mcompetem witness . -

" 9. A person named as executor of a.will is not on that account mcompetent to
be admitted as a witness to prove the' executlon of the will or the validity or
invalidity thereof. ;

- P TS Creduor not mcomperem wtmess .
. 0 Where by a w111 property is charged with payment of a debt a creduor
whose debt is so charged or the husband or wife of such: creditor is not on that
account incompetent to be. admitted to prove the execution of the will or the
vahd:ty or 1nvahd1ty thereof FTREVR R HIpa

Person to whom drsposmon made not mcomperem as witness but disposition void -
11. A disposition, other than a charge for payment of a debt, made ina will to
a person who or whose husband or wife is a witness to the will, is void but the
witness is not, on that account, incompetent to be admitted to prove the execution
of the will or the validity or invalidity thereof.

Alterations in wills
12. Except so far as the words or effect of a will before an alteration are not
apparent, an alteration made in a will after the execution thereof is invalid unless it
is duly executed in the manner required by section 6 by the signatures of the
testator and the witnesses, either in the margin or opposite or near the alteration in
such manner as to indicate the intention of the testator that the will as altered was
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to take effect,. or t0 a memorandum written on the will and referring to the
alteration and in either case the will as so altered shall be deemed to have been duly
executed.

PART IV—REVOCATION OF WILLS

Subsequent marriage
13. A will is revoked by the subsequent marriage of the testator except a will
made in exercise of a power of appointment when the property thereby appointed
would not, in default'of such appomtrnent pass to hxs executor administrator or
the person entitled’ in- case ‘of ‘intestacy: R A
Provided that a will expressed to be made in c0ntemplat10n of a marriage is not
revoked by the sclemmsatmn of: the mamage contemplated '

wr oL hguiei Yurson
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* Will ‘nor reuoked by preésumption 3% ST alnile

14. A will is not revoked by any presumptioil of ar intention on the ground of
an alteration in circumstances. -

When' will’ reuoked '
15. Subject to the provisions of Part V a w:l] or codicil or any part thcreof is

not revoked otherwise than-— 8 b oo 7
(a) by marriags, as prowdcd by’ thls Actys DT
(b) by another will of codicil éxecutéd’ i’ manmner: ‘provided by this” Act;
- () by some writing: declanng an intention to reévoke the will, codicil or part
- thereof and executed in the's manner m Wthh a wﬂl is reqmred by thlS

Act to be executed;ror i T it o
(d) by the testator or some person in hIS presence and by hls direction, with
the intention of revoking the will, codicil or part, burning, tearing or
" otherwise destroying the will, codicil or part.
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How revoked will revived
16.—(1) Subject to the provisions of Part V, a will or codicil or any part
thereof that has been in any manner revoked is not revived otherwise than by the
re-execution thereof or by a codicil executed in manner required by this Act and
showing an intention to revive the wiil, codicil or part.
(2) When any will or codicil that has been partly revoked and afterwards
wholly revoked is revived, the revival does not, unless the contrary intention

appears by the will, extend to so much of the will or codicil as was revoked before it
was wholly revoked.

PART V—PRIVILEGED WILLS

Persons enritled to make privileged wills
17. The following persons irrespective of age have capacity to make a will and
also to revoke a will with or without making a new will:-—

(a) any person, whether as a member or not, serving with any of Her
Majesty’s Forces or any allied forces while in actual militgry, naval or
air service during a war declared or undeclared or other armed
conflict in which members of such forces are engaged;

(b) any person who is a mariner or seaman serving ai sea.
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Making of a privileged will
18. A will made by a person to whom the provisions of section 17 applies need
not be executed in the manner required by section 6 but may be made, without any
formality, by any form of words, whether written or spoken, if it is clear that he
thereby intended to dispose of his property after his death.
¢
Revocation of privileged will
19. Any person who has made a will at a time when this Part applied to him
may, after this Part ceases to apply to him and while still under the age of eighteen
years, revoke such will by any manner of revocation provided in this Act other than
by the making of another will.

PART VI—FORMAL VALIDITY OF WILLS

Application and effeer of this Part ‘
20.—(1) This Part does not apply to a will of a testator who died before the
date of commencement of this Act, but does apply to a will of a testator who dies
after that date whether the will was executed before or after that date.

(2) The provisions of this Part shall take effect notwithstanding any other
provisions of this Act. - .

General rule as to formal validity
21. A will shall be treated as properly executed if its execution conformed to
the internal law in force in the place where it was executed, or in the place where, at
the time of its execution or of the testator’s death, he was domiciled or had his
habitual residence, or in a c0untry of which, at elther ot those times, he was a
citizen or mational..: oo oy s =g :
GEdOHY e nas i pwihs
Additional rules
-_._.%. 22. Without prejudice to the: provmmns of sectlon 21 ‘the followmg w1lls shall
be.treated asipropérlysexecuteds—r gt talic i valio to v s s
+» . ii(a) a.will.executed 'on board:a yessel O - au'craft of any. dESCl’lpthl’l, 1f the
.+ -execution of: the.: will.¢onforined 10 the internal;law in force in-the
- ‘place with. which; having regard. to its registration, if.:any; and other
relevant circumstances;.the:vessel or aircraft may bé taken to-have
been most closely connected;

(b) a will so far as it disposes of real property, if its execution conformed to
the internal law in force in the place where the property was situated;
(c) a will so far as it revokes a will which under this Part would be treated as
properly executed or revokes a provision which under this Part would
be treated as comprised in a properly executed will, if the execution
of the later will conformed to any law by reference to which the

revoked will or provision would be so treated; ‘
(d) a will so far as it exercises a power of appointment if the execution of the

will conformed to the law govermng the essential validity of the
power,

Ascerntainment of system of internal law
23.—(1) Where under this Part the internal law in force in any country is to be
applied in the case of a will, but there are in force in that country two or more
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systems of internal law relating to the formal validity of wills, the system to be
applied shail be ascertained as follows:—

-(a) if there is in force throughout the country a rule indicating which of
those systems can properly be applied in the case in question, that
rule shall be followed; or

(b} if there is no such rule, the system shall be that with which the testator
was most closely connected at the relevant time and for this purpose
the relevant time is the time of the testator’s death where the matter
is to be determined by reference to circumstances prevailing at his
death and at the time of execution of the will in any other case,

(2) In determining for the purposes of this Part whether or not the execution
of a will conformed to a particular law, regard shall be had to the formal
requirements of that law at the time of execution of the will, but this does not
prevent account being taken of an alteration of law affecting wills executed at that
time, if the alteration enables the will to be treated as properly executed,

(3) Where a law in force outside Fiji falls, whether in pursuance of this Part or
not, to be applied in relation to a will, any requirement of that law whereby special
formalities are to be observed by testators answering a particular description or
witnesses to the execution of a will are to possess certain qualifications, shall be

treated notwithstanding any rule of that law to the contrary, as a requirement of
form only.

PART VII--THE CONSTRUCTION QOF W'ILLS

Change of domicile - ’
. The construction of a will is not altered by reason of any change in the
testator s domicile after the execution of the will.

; ' When a devise not to be rendered insperative ;7 1 -l
25. A transfer or other act, other than an act by -which- the will'is revoked as
provided in this ‘Act,;: made or'done'subsequéently:to the execution of a will of or
relating to:any property.therein comprised dogs: not:prevent the;operation of the
will with respect to such estate or interest.in that property as the: testator had power
to d1spose of by will at- the time of hlS death B ER S T g

‘r

S General rules of ¢:orr.sl‘ru¢:rumi
26. Unless the contrary intention .appears-by the 'will— -
{a) a will is to be construed, with reference to the property c¢omprised in it,
- . to speak and take effect asif ithad been executed 1mmed1ate1y before
- the death of the testator; : - bhesbeeps o faransy oo
(b) property which'is the subject of a. dlsposmon which' is’ 'void or fails to

take effect is to be included in any resnduary dlsposmon contained in

the will;

{c) whether or not the testator owns freehold land a general devise of land
or of land at a particular piace includes leasehold land;

{d) a general disposition of all the testator’s property or of all his property
of a particular kind includes property over which he had a power of

appointment exercisable by will and operates as an execution of the
power;

o~



Cap. 59 Ed. 1978 . Wills 9

(e) adisposition of property without words of limitation whether to a person
beneficially or as executor or trustee is to be construed as passing the
» Whole estate or interest of the testator therein.

i Statutory substitutional gift

27. ——(1) Uniess a contrary intention appears by the will, where any person is a
child or other issue of the testator to whom (whether as a named or designated
person or as a member of a class) any property is devised or bequeathed or
appointed in terms which would enable that person to take the property for any
estate or interest not determinable at or before the death of that person if that
person survived the testator (whether before or after the testator makes the will)
shall die in the lifetime of the testator leaving any child or children living at the time
of the death of the testator, the devise or bequest or appointment takes effect as if
the will had contained a substitutional gift devising or bequeathing or appointing
- the property to such of the children of that person as are living at the time of the

testator’s death and if more than one in equal shares.

(2) Without limiting the manner in which a testator may show an intention to
negative the operation of the provisions of subsectlon (1), it is hereby declared that
that subsection does not apply—

(a) to a devise or bequest or appomtment to any person that is in any way
expressed to be conditional on the’ person being alive at or after the
time of the death of the téstator or any’ time or ‘event which in the

* évents "that happen is subsequent to th txme of the death of the
testator; or

(b) to a devise or bequest or appointment to a person that is in any way

_ expressed to be conditional on the fu]fﬂment by that person of any
% other contingency and that contmgency ‘has not been fulfilled before
" thetimé of the' testators g R

1:: n( Sasubist Mo g By

(3) 'Tlns séctmn .does not, apply, 10—,
. ( ,any spepflflc legac;y pec:f}
() any5 dey;se or bequest

-more ]omt tenants.
(4) In thxs sectmn—-« ;

! g vy ure ]
;“appomtment” means an appomtment made b wﬂl,m -exerciseyof a general
-power of appointment; and also means an. appomtment made. by will in
-.exercise..of 1a;special power \of, appomtment in ,every child.in whose
. favour this section would-operate is an object of the power; and the
terms “appointed” and ‘“‘appointing”: have corresponding. meanings;
“chattels” does not include money or securities for money;
“child”—

(a) in relation to a testator, means any child (whether leg1t1mate or
illegitimate) of the testator;

(b} in relation to any person to whom any property is devised or
bequeathed or appointed as mentioned in this section,
means a legitimate child of that person; and also, in reiation
to any woman, includes any illegitimate child of that
women;

““issue” in relation to a testator, means any issue (whether legitimate or
illegitimate in any generation) of the testator,
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(5) For the purposes of this section, an illegitimate relationship between a
father and his child shall not be recognized unless there is proof that the paternity
of the father has been admitted by or established against the father while both the
father and child were living.

PART VIII—ADMINISTRATION OF ASSETS

Charges on property to-be paid primarily out of property charged
28,—(1) Where by his will a testator disposes of an interest in property which
at the time of his death is charged with the payment of money whether by way of
mortgage, charge, lien or otherwise and the testator has not by the will or be a deed
or.other document signified a contrary or other intention; the interest so charged is
primarily:liable for payment.of the money secured by the charge, and every part of
such interest shall;bear:a proportionate: part of .the .charge. on:the whole.
. (2)- Such-contrary or, other: intention is not: deemed to:be, signified—
(a) by a general direction for the payment of the debts,.or of all the debts,
. ..of, the testator out, of hls pe{sonal estate or h1s; esxduar_y re_sl and
ik ‘personal estate, Of, hxsﬂlg siduary. t e e
(b) by a charge of debts on any such estate !
unless,  such, mteutlon s, furtheJ;I s1gm§1ed by, werd ,
unphcathn ref.e all rﬁvso 1e g, mq§ Ith.e eha{ge . o
,EI,“-" Tight of the, person L_nutled to the charge
either, out of the .other assets of- the
igtaal
Bomnd £y

».
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o Rate af mleresl on pecumary legacxes e
i

: "_The rate of mterest payab]e on pecumary legamcs_ is. f1ve per cent per
annum unless some other rate is directed by the w1ll or by a }udgment or order of
the court directing an account of legacies and such interest shall commence to run
from the eXpll’atIOIl of twelve months from’the date of death’of the testator:

Provided that in the case of a pecumary legacy amountmg to sat1sfact1<m of a
debt such interest shall commence to run from the date of death.

Coniingent or future gifts carry intermediate income
30. A contingent or future specific or residuary devise or bequest of property,
and a specific or residuary devise or bequest of property upon trust for a person
whose interest is contingent or executory, carries the intermediate income of that
property from the date of death of the testator, except so far as the income may be
otherwise expressly disposed of.

Clarification
31, For the purpose of avoiding doubt, it is hereby declared that, where there
is no express provision to the contrary in this Act, any provision or rule of law
existing and relating to wills at the commencement of this Act shall remain in force.

Controlled by Ministry of the Attorney-General




