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ACT NO. 11 OF 1999

[L.S.] X K. T.MARA
President

119 March 1999]

AN ACT

TO CONSOLIDATE AND AMEND THE LAW RELATING TO COPYRIGHT
AND FOR RELATED MATTERS

ENACTED by the Parliament of the Fiji Islands—
Part —PRELIMINARY

Short title and commencement

1.—(1) This Act may be cited as the Copyright Act 1999.

(2) This Actcommences on a date or dates appointed by the Minister by notice in the
Gazette. :

(3) The Minister may -appoint different dates for the commencement of different
provisions. '

Interpretation
2.—(1) In this Act, unless the context otherwise requires—

“adaptation” -
(a) inrelation to a literary or dramatic work, includes—

(i) atranslation of the work from one language to another,
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(i) aversion of a dramatic work in whichitis converted into a literary
work or, as the case may be, of a literary work in which it is
converted into a dramatic work;

(iii) wholly or mainly by means of pictures in a form suitable for
reproduction in a book, or in a newspaper, magazine or similar
e e : .pepigdica];, e e

(b) inrelationtoamusical work, means an arrangement or transcription of the
work;

(c) inrelationtoaliterary work thatis acomputer program, includes a version
of the program in which it is converted into or out of a computer language
or code or into a different computer language or code. otherwise than
incidentally in the course of running & program.

“article”, in relation to an article in a periodical, includes an ftem of any description:

“artistic work™ means—
(a) agraphic work, photograph, sculpture, ceilage or model. irrespective 2!
artistic quality; -
(b) awork of architecture, being a building or a model for a duilding;

(c) a work of artistic craftsmanship, not falling within paragraph /aj or
paragraph (b) of this definition; .

“audio visual work™ is a work that consists of a series of related images wnich impait
the impression of motion, with or without accompanying sounds, susceptible of

being made visible, and where accompanied by sounds, susceptibie of being
made audible;

“author” has the meaning given to it by section 5;

“authorised”, with respect to anything done in relation to a work, means done-—
(a) by or with the licence of the copyright owner; or

(b) pursuant to section 57 or 38;

“broadcast” means a transmission of a programme, whether or not encrypted, by
wireless communication, where the transmission is—

(a) capable of being-lawfully received, in the Fiji Islands or elsewhere, by
members of the public; or

(b)  for presentation to members of the publicin the.Fiji Islands or elsewhere;
and “broadcasting” has a corresponding meaning;



Copyright—i1 of 1999 | 189

* “building” includes—
(a) any fixed structure; and

(b) apart of a building or fixed structure;
“business” includes a trade or profession;

“cable programme” and associated terms have the meaning given to them bv
section 4;

“collective licence”, in relation to a copy, means a copyright licence offered by a
collective body, under which the copy can be made:

“collective work” means—
(a) awork of joint authorship; or

(b)  awork in which there are distinct contributions by different authors or in
which works, or parts of works, of different authors are incorporated:

“commercial publication” has the meaning given to it by section 1 1.

“communication to the public” means the transmission by wire or without wire of the
images or sounds, or both, of a work, a performance or a sound recording in such
a way that the images or sounds can be perceived by persons outside the normal
circle of a family and its closest social acquaintances at a place or places sc
distant from the place where the transmission criginates that, without the
transmission, the images or sounds would not be perceivable, irrespective of
whether the persons canreceive the images or sounds at the same place and time:

and “communicated to the public” has a corresponding meaning;

s

“compilation” includes—
(a) acompilation consisting wholly of works or parts of works;

(b) acompilation consisting partly of works or parts of works;
{c) multi-media productions; and

(d) - a compilation of data other than works or parts of works;

“computer-generated”, in relation to a work, means that the work is generated by
computer in circumstances such that there is no human author of the wotk;

“Convention country” means a country that is party to a Convention or other
international agreement relating to performers’ rights to which the State is also
a party;
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“copying” has the meaning given to it by section 30(2);
and “copy” and “copies” have corresponding meanings;

“copyright licence” means a licence to do, or authorise the doing of, any restricted
act;

““copyright owner” has the meaning given to it by section 8;
“copyright work” means a work of any of the descriptions in section 14(1) in which

copyright exists;

“country” includes every territory for whose international relations the government
of that country is responsible;

“director”, in relation to a copyright work that is an audio visual work, includes any
person nominated by the director of the audio visual work to exercise the
director’s rights under Part IV if—

(a) the nomination is in writing and signed by the director;

(b)  the nomination is made before the completion of the making of the audio
visual work; and

(c)  the person nominated makes a creative contribution to the making of the
- audio visual work;

“dramatic work” includes—
{a) awork of dance or mime; and

(b) ascenario or script for an audio visual work;
“educational establishment” means—

(a) atertiary institution;

(b)  aprivate training institution; or

(c) agovernment training institute;

“electronic” means actuated by electric, magnetic, electro-magnetic, electro-chemical
or electro-mechanical energy; and “in electronic form” means in a form usable
only by electromc means,

employed” mea.ns employedunderacontract of service oracontract of apprenticeship;
1 and “employment have corresponding meanings;

eric_e in writing, signed by or on behalf of a copyright
nsee, to the exclusion of all other persons (including
: rcise a right that would otherwise be exercisable
excluswely by the copynght owner;
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“facsimile copy” includes a copy that is reduced or enlarged in scale;

“future copyright” means copyright that will or may come into existence in respect
of a future work or a class of future work or on the occurrence of a future event:

“graphic work” includes— , ,
(a) any painting, drawing, diagram, map, chart, or plan; and

(b) any engraving, etching, lithograph, woodcut, print, or similar work;
“infringing copy” has the meaning given to it by section 12;

“instruction” means giving orreceiving alesson, either in person or by correspondence.
to a student or a group of students at an educational establishment or elsewhere:

“intermediate school” means a school in which full time instruction is given to the
pupils in the sixth, seventh or eighth years of formal education:

“International organisation” means an organisation the members of which include
one or more states;

“issue to the public” has the meaning given to it by section 9;

“judicial proceedings” includes proceedings before any court. wibunal or person
] i

having authority to decide any matter affecting a person’s legal rights or
liabilities;

“kindergarten” means a school in which instruction is given to children between the
ages of 3 and 6 in games, stories, simple handwork and other activities aimed at
inculcating good physical and social habits;

“lawful user”, in relation to a computer program, means a person who has a right to
use the program, whether under a licence to do any restricted act or otherwise;

" “Tegal practitioner” means a person admitted as a legal practitioner under the Legal
Practitioners Act 1996;

“licensing body” means a body of persons (whether corporate or unincorporate) that,
as copyright owner or prospective copyright owner or as agent for a copyright

owner, negotiates and grants copyright licences including licences that cover the
works of more than one author;

“licensing scheme” means a scheme setting ont—
(a) the classes of cases in which the operator of the scheme, or the person on
whose behalf the operator acts, is willing to grant a copyright licence; and
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(b)  the terms on which a copyright licence would be granted in those classes
of cases;

and for the purpose of this definition “scheme” includes anything in the nature of a
scheme whether described as a scheme or as a tariff or by any other name;

. “literary work” means any work, other than a dramatic or musical work, that is
written, spoken, or sang, and includes—
(a) atable or compilation; and

(b) acomputer program;

“Minister” means the Minister responsible for the administration of this Act and
includes the Attorney General if he or she is so responsible;

“ministerial inquiry” includes the proceedings of a commuttee set up by e
Government or a Minister to inquire into or advise on anv matter;

“musical work” means a work consisting of music. exclusive of anv words intenaec

to be sung or spoken with the music or any actions intended to be performed with
the music;

“national archives” has the same meaning as it has in the Public Records Act (Cap
108);

“photograph” means a recording of light or other radiation on any medium on which
an image is produced or from which an image mayv by any means be produced.
but does not include an audio visual work or part of an audio visual work:

“plate” includes any stereotype, stone, block, mould, matrix, transfer, negative. or
other similar appliance;

“prescribed” means prescribed by regulations made under this Act;

“premises” includes land, buildings; moveable structures, vehicles, vessels, aircrafi
and hovercraft;

- “primary school” means a school in which full time instruction is given from first
year to the eighth year of formal education or for any shorter period;

“proceedings” includes a counterclaim; and references to the plaintiff and to the
defendant in proceedings are to be construed accordingly;

“public performance” means—
(a) inthe case of a work other than an audiovisual work - reciting, playing,
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dancing, é.cting or otherwise performing the work (which term includes
an expression of folklore) either directly or by means of any device or
process;

(b) inthe case of an audiovisual work - showing of images in sequence and
making of an accompanying audible sound; and

(c)--- in-the case of a sound recording - making the recorded sounds audible,

in each case, at a place or at places where persons outside the normal circle of the
family and its closest acquaintances are or can be present, irrespective of whether
they are or can be present at the same place and time, or at different places and/or
times, and where the performance can be perceived without the need for communication
to the public as defined in this Act;

“publication” has the meaning given to it by section 10;

“published edition” means a published edition of the wholé or any part of one or more
literary, dramatic. or musical works;

“recording” means the embodiment of sounds or images or of sounds and images or
of the representations thereof, from which they can be perceived, reproduced cr
communicated through a device;

and “recorded” has a corresponding meaning:

“rental” means the transfer of the possession of the original or a copy of a work for
a limited period of time for profit making purposes:

“reprographic copy” means a copy made by a reprographic process;
and “reprographic copying” has a corresponding meaning;

“reprographic process” means a process—
(a) for making facsimile copies; or

(b) involving the use of an appliance for making multiple copies;

and includes, in relation to a work held in electronic form, any copying by electronic
means; but does not include the making of an audio visual work or sound recording;

“restricted act” means an act described in section 16:
“school” means a school as defined in section 2 of the Education Act (Cap 262);

“sculpture” includes a cast or model made for purposes of sculpture;
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“secondary school” means a school in which full time instruction is given in general,

technical, commercial and/or agricultural subjects, extending over a period of 2

" to 6 years, to pupils who have completed the full primary school course; and
includes a school in which instruction may be given to part-time pupils;

(a) arecording of sounds, from which the sounds may be reproduced; or

(b) arecording of the whole or any part of a literary, dramatic, or musical
work, from which sounds reproducing the work or part may be produced,
regardless of the medium on which the recording is made or the method
by which the sounds are reproduced or produced:

“special school” means a school for persons mentaily or phvsicaily impaired:

“State” means the Republic of the Fiji Islands ana inciudes svery Mimsay and
department of the Government, but does not inciude—
(a) a statutory authority;

(b) aGovernment Commercial Company as defined in the Public Enterorizes
Act 1996;

“statutory inquiry” means an inquiry held or investigation conducied in pursuancs
of a duty imposed or power conferred by or under an enactment:

“sufficient acknowledgement”, in relation to a2 work. means an acknowledgement
identifying—
(a) the work by its title or other description: and

(b} the author of the work, uniess—
(i) in the case of a published work — it is published anonymousiy:

(ii) in the case of any unpublished work - it is not possible by
reasonable inquiry to ascertain the identity of the author;

“telecommunications system” means a system for conveying visual images, sounds,
or other information by electronic means;

“transcript” means a written record of words spoken on a recording;
“Tribunal”means the Copyrigh: Tribunal established by section 202;

‘unauthorised”, with respect to anything done in relation to a work, means done
otherwise than—
(a) by or with the licence of the copyright owner; or

(b) pursuant to section 57 or section 58;
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*“unknown authorship” has the meaning given to it by section 7;

“‘wireless communication” means the sending of electro-magnetic energy over paths
not provided by a material substance constructed or arranged for that purpose;

“work of joint authorship” has the meaning given to it by section 6;

“writing” includes any form of notation or code, whether by hand or otherwise and
regardless of the method by which, or medium in or on which, itis recorded: and
“written” has a corresponding meaning.

(2) References in this Act to the time at which a literarv, dramatic. or musical work
1s made are to the time at which the work 1s recorded. in writing or otherwise.

Associated definitions for purposes of broaacasiing
3.—(1) For the purposes of this Act, an encrypted transmission is 1o be regarded as
capable of being lawfully received by members of the public onlv if decoding equipmen:
has been made available to members of the public by or with the authoritv of the persen
making the transmission or the person providing the contents of the transmissicn.

(2) References in this Act to a programme, in relation o breadcasting, ara to the
visual images, sounds, or other information transmitted.

(3) References in this Act to the person making a broadcast. broadcasting a work, 3¢
including a work in a broadcast are—
{a)  tothe person transmitting the programme. if the person has responsibility.
to any extent, for its contents; and

(b) to any person providing the programme. if that person makes with the
yp P g the prog p
person transmitting it the arrangements necessary for its transmission.

b

(4) For the purposes of this Act, in the case of a broadcast by satellite transmission-
e oo o) - the place from which the broadcast is made is the place from which the
signals carrying the broadcast are transmitted to the satellite; and

(b)  the person making the broadcast is the person who transmits those signals
to the satellite.

(5) References in this Act to the reception of a broadcast include reception of a
broadcast relayed by means of a telecommunications system.
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Meaning of “cable programme service” and associated terms

4.—(1) In this Act, unless the context otherwise requires—

“cable programme” means any item included in a cable programme service;

“cable programme service” means a transmission service where the transmission is-

(a)

(b)

for reception at 2 or more places, either simultaneously or at different
times, in response to requests by different users; or

for presentation to members of the public,

but does not include a transmission service that is not, or so far as it is not, excepted
by or under the following provisions of this section;

“tranismission service” means a service that consists wholly or mainly in sending
visual images, sounds, or other information by means of a telecommunications
system, otherwise than by wireless communication.

(2) A cable programme service does not include—

(a)

(b)

a transmission service or part of a transmission service of which it is an
essential feature that while visual images, sounds, or other information
are being transmitted, by means of a telecommunications system, by the
person providing the service, there will or may be transmitted from each
place of reception, by means of the same system or, as the case may be,
the same part of the system, visual images, sounds, or other information
(other than signals sent for the operation or control of the service) for
reception by the person providing the service or other persons receiving
it;

a transmission service run for the purposes of a business where—

(i}* no person except the person carrying on the business is concerned
in the control of the equipment used for the purposes of the

i) visu

telecommumcat:ons system through which the service operates;

in ages, sounds, or other information are transmitted by the
"lcly for purposes internal to the running of the business
‘and not by way of rendermg a service or providing amenities for
"~ others; and -

(iii) the system is not connected to any other telecommunications
. .fsystem 5

ervwe run by a single individual where—

ulpme'ni used for the purposes of the telecommunications
m hrough whlch the service operates is under his or her
control s -
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(i) the visual images, sounds, or other information transmitted by the
system are conveyed solely for his or her private and domestic
purposes; and

(iii) the $ystém is not connected to any other telecommunications
system,;

(d) a transrmssmn serv1ce where—

(i) all the equipment used for the purposes of the telecommumcatlons
system through which the service operates s situated in, or connects,
premises that are in the occupation of a single occupier; and

(ii) the system is not connected to any other telecommunications
system,- except where the service operates as part of the amenities
provided for residents or inmates of premises run as a business;

(e) a transmission service that is, or to the extent that it is, run for persons
providing broadcasting or cable programme services or providing
programmes for such services.

(3) The Minister may, from time to time, by regulation amend subsection (2) by—
(a)  varying any exclusion and making such transitional provisions inrelation
to the variation as appear to the Minister to be necessary;

(b) repealing any exclusion and making such transitional provisions in
relation to the repeal as appear to the Minister to be necessary; or

(c) adding a new exclusion.

(4) References in this Act to the inclusion of a cable programme in a cable
programme service are to the transmission of the programme as part of the service.

(5) References in this Act to the person including a work in a cable programme,
including a work in a cable programme service, or including a cable programme in a cable

programme service, are to the person providing the service.

Meaning of “aquthor”

5.—(1)_.For the purposes.of this Act,the author of a work is the person whocreates ™
it.

. (2) For the purposes of subsection (1), the person who creates a work is—

(a) in the case of a literary, dramatic, musical or artistic work that is
computer-generated - the person by whom the arrangements necessary
for the creation'of the work are undertaken;

(b) in the case of a sound recordmg or aud:o v1snal work -the person by whom

v1sual work are undertaken
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(c) m the case of abroadcast the person making the broadcast or, in the case
ofa broadcast that relays another broadcast by reception and immediate
retransmlssron the person makmg that other broadcast;

(d) "m the case of a cable programme - the person providing the cable
- .. ...programme service in which the programme is included;

(3) The author of a work of any of the descriptions referred to in subsection (2) may
be a natural person or a body corporate.

Meaning of “work of joint authorship”
6.—(1) In this Act, “work of joint authorship” means a work produced by the
collaboration of 2 or more authors in which the contribution of each author is not distinct
from that of the other author or authors.

(2) Abroadcastis to be treated as a work of joint authorship in any case where more
than one person is to be taken as making the broadcast.

(3) References in this Act to the author of a work are to be construed, in relation to
a work of joint authorship, as references to all the authors of the work.

Meaning of “unknown authorship”
7.—(1) For the purposes of this Act, a work is of unknown authorship if the identity
of the author is unknown or, in the case of a work of joint authorship, if the identity of none
of the authors is known.

if it is not possible for a person who w1shes to ascertain the identify of the author to do so
by reasonable inquiry; but if that identity is once known it is not subsequently to be
regarded as unknown.

%

Meamng of “copyright owner”

8.—(1) Where copynght or any aspect of copyright is owned by more than one person

jointly; referenees-in- this-Act-to the- copynght owner, or to the owner of the copyright in_
the work, are to all owners :

(2) Whereldlfferent p_ersons are entitled to different aspects of copyright in a work,

the copynght owner ariy purpose of this Act is the person who is entitled to the aspect
of copynght relevant for that' purpose
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- Meanmg of “issue to the public”

: ——( I) References _'_ 'ls Actto the issue of copies of a work to the public mean the
“act of putting into circulation cbpxes not previously put into circulation, but do not include

-  the acts of— - _
i “a) subsequent dlstnbutlon or sale of those copies;

()
/ (c) subsequent lmportatlon of those copies into the Fiji Islands.
(2) "In relation to a computer program, the issue of coptes of the work to the public
, mcludes the rental of copies of the computer program to the public, but does not include
©  any such rental where—
t (a) the computer program is incorporated into any other thing;
(b}  the rental of the computer program is not the principal purpose or one of
e the principal purposes of the rental; and
: (c) the computer program cannot readily be copied by the hirer.
0 (3) Inrelation to a sound recording or audio visual work, the issue of copies of the
work to the public includes the rental of copies of the work to the pubiic.
7 _ Meaning of “publication”
y 10.—(1) In this Act, the term “publication” in relation to a work—
© (a) means the issue of copies of the work to the public;
_ ' ' (b} includes, in the case of a literary, dramatic, musical, or artistic work,
m o making it availuble to the public by means of an electronic retrieval
0 . system:
>~ .. ... and“publish” has a corresponding meaning.
- (2) In the case of a work of architecture in the form of a building, or an artistic work
: mcorporated intoa bﬁlldmg, constructlon of the building is equivalent to publication of the
an ( ‘rk e
in '
'k,
:ct
128
he
its

act =
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(b} inthe case of ény- artistic work—
(i) the exhibition of the work;
(ii) the issue to the public of copies of a film including the work; or

(iii) the broadcasting of the work or its inclusion in a cable programme
service (otherwise than for the purposes of an electronic retrieval

- system); - -
(c) inthe case of an artistic work being—
(i) asculpture;
(ii) a work of architecture in the form of a building or a model for a
building; or
(iii) a work of artistic craftsmanship.

the issue to the public of copies of a graphic work representing, or of pnotographs
of, the work;
(d) in the case of a sound recording or film—
(i) the playing or showing of the work in public: or

(i) theé broadcasting of the work or its inclusion in a cable programine
service.

(5) No accountis to be taken for the purposes of this section of anv unauthorised act.

Meaning of “commercial publication”
11. Inthis Act, the term “commercial publication”, in relation to a literarv, dramatic,
musical, or artistic work, means the publication of the work consisting of—
{a) issuing copies of the work to the public at a time when copies made ir
advance of the receipt of orders are generally availabie to the public; o

(b) making the work available to the public by means of an electronk
retrieval system,

and related expressions are to be construed accordingly.

- - “Meaning of “infringing copy”
12.—(1) Inthis Act, the term “infringing copy”, inrelation to a copyrlght work, 18 t
be construed in accordance with this section.

(2) An object is an infringing copy if its making constitutes an infringement of th
copyright in the work in que_stion.

(3) An object that a person imports, or proposes to import, into the Fiji Islands is a
mfrmgmg copy of a work 1f-~
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(a) the making of the object in the Fiji Islands by that person would have
infringed the copyright in the work;

(b)  the making of the object in the Fiji Islands by the copyright owner would
have constituted a breach of an exclusive licence relating to the work; or

e |
al , "~ (¢) the making of the object, by whomever and wherever it was made,
.. constituted an infringement of the copyright in the work.
(4) Ifin any proceedings the question arises whether an object is an infringing
: copy, and it is shown—
‘a . (a) that the object is a copy of the work in question; and
(b) that copyright exists in the work or has existed at any time,
it is presumed until the contrary is proved that the object was made at a time when
hs copyright existed m the work.
(5) Inthis Act,aninfringing copy includes a copy falling to be treated as an infringing
copy under any of the following provisions—
{a) section 76(2) (which relates to recording for the purposes of time
me shifting);
(b) section 77(4) (which relates to incidental recording for the purposes a7
. broadcast or cable programme),
ICL, ‘
(c) section 84(1) (which relates to subsequent dealings with copies made
under Part IIL
tic, o
(6) Inthis Act,an infringing copy does not include a literary work or an artistic work
. in that—
or (a) relates to amedicine imported by the State pursuant to section 2 or 2A of
_ the Pharmacy and Poisons Act (Cap 115); and
nic
(b) has been made, copied, published, adapted, or distributed in an overseas
country by or with the licence of the owney of the copyright in the work
in that country.
ot 'i'__ . ' — T Act to'bind-the State
0y ' 13. This Act binds the State.
Part 11
the = "

- DESCRIPTION, OWNERSHIP AND DURATION OF COPYRIGHT
Division 1—Description of Copyright

Ca N . Copyright in original works
- -14.—(1) Copyright is a property right that exists in accordance with this Act in
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original works of the following descriptions—
(a) literary, dramatic, musical, or artistic works;

(b) sound recordings;
(¢) audio visual works;
(d) broadcasts;’

(e) cable programmes;

(f)  typographical arrangements of published editions.

(2) A work is not original if—
(a) itis, or to the extent that it is, a copy of another work: or

(b) itinfringes the copyright in, or to the extent that it infringes the copYIignt
in, another work.

(3)" A cable programme is not an original work if its communication to 12 cublic s
by way of reception and immediate re-transmission of a broadcast.

Recording necessary for some works
15.—(1) Copyright does not exist in a literary, dramatic or musical work in:ess g
until the work is recorded, in writing or otherwise.

(2) Itis immaterial for the purposes of subsection (1) whether the work is recorded
by or with the consent of the author.

(3) If a work is not recorded by the author, the question whether copyright exists in
the record, as distinct from the work recorded, is notaffected by anything in subsection (1).

Acts restricted by copyright
16.—(1) The owner of the copyright in a work has the exclusive night—
{a) * to copy;

(b) toissue copies to the public;
(c) to publicly perform;

(d) to broadcast;

(e) to communicate to the public;
(i toadapt,

the work.

@ Subséctio’n )] épplié_s subject to Parts I'V and IX.
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Division 2—Qualification for Copyright

Qualification for copyright
17.—(1) Copyright does not exist in a work unless the requirements of either section
18, section 19 or section 20 are satisfied in respect of the work.

(2) Subséction (1) does not applyto copyright that exists by virtue of section.26 or.
section 28.

(3) If the requirements of any of sections 18, 19, 20, 26 or 28 are once satisfied in
respect of a work, copyright in that work does not cease to exist merely because a change
occurs in any of the circumstances by reason of which those requirements were satisfied.

(4) If any provision of this Act imposes a requirement, in addition to the
requirements of section 18, 19 or 20, that must be satisfied for copyright to exist in a work.
copyright does not exist in a work unless the requirements of that provision as well as the
requirements of section 18, 19 or 20 are satisfied in respect of that work.

Qualification by reference 1o author
18.—(1) A work qualifies for copyright if the author is, at the material time—
(a) aFiji Islands citizen; or

" (k) anindividual domiciled or resident in the Fiji Islands.

(2) A work qualifies for copyright if the author is, at the material time—
(a) acitizen or subject of a prescribed foreign country:

(b) an individual domiciled or resident in a prescribed foreign country;
{c) abody incorporated under the law of a prescribed foreign country;

(d)  in the case of an audiovisual work - a body which has its headquarters in
a prescribed foreign country.

(3). Subject to subsection (4), a work of joint authorship qualifies for copyright if, at

2 "f?'fth‘é'fiﬁ*'a':téﬁa:l"'time;" any of the authors satisfies the requirements of subsection (1) or.. ..
e subsection (2).

~ (4) Ifawork of joint authorship qualifies for copyright under this section alone, only
- those authors who satisfy the requirements of subsection (1) or subsection (2) are to be
: ~taken into account. for the purposes of the application to that work of—

. (a) section 21 (which relates to the first ownership of copyright);

(b) .-snbsectl_o_ns (1) and (4) of section 22 (which relate to the duration of-
_copyright in literary, dramatic, musical, or artistic works);
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(c) section62(which relates to acts permitted on assumptions as to the expiry
of copyright or the death of the author in relation to anonymous or
peudonymous works).

(5) For the purposes of this Act, the material time, in relation to a literary, dramatic,
muswal or artistic work, is—

(a) —in the case of an unpublished work - when the work is made or, if the

making of the work extends over a period. a substantial part of that period:

(b} inthecase of apublished work - when the work is first published or. if the
author has died before that time, immediately before his or her death.

(6) For the purposes of this Act, the material time. in relarion to a work other thana
literary, dramatic, musical, or artistic work, 1s—
(a) in the case of a sound recording or audio visual work - waen e work s
made or, if the making of the work extends overa pericd. a substanua: par
of that period;

(b) in the case of a broadcast - when the oroadcast is made:

(¢} inthe case of a cable programme - wien the programme is inciuded na
cable programme service,

(d) inthe case of a typographical arrangement of a published edition - whexn
the edition is first published.

Qualification by reference to country of yirst publication
19.—(1) A work (being a literary, dramatic, musical, or artistic work. a sound
recording, an audio visual work, or a typographical arrangement of a published edition}
qualifies for copyright if it is first published—
(a) inthe Fiji Islands; or

(b) in a prescribed place outside the Fiji Islands.

(2) For the purposes of this section, publication in one country is not to be regarded
as other than the first publication by reason only of simuitaneous publication elsewhere;

and for this purpose publication elsewhere within the previous 30 days is to be treated as
simultaneous.

Qualification by reference to place of transmission
20.—(1) A broadcast qualifies for copyright if it is made from—
(a) aplace in‘the Fiji Islands; or

(b) aplacein '@ prescribed place outside the Fiji Islands.
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cablenprogramme uahfiﬁcs_.‘ or copynght 1f it is sent from—

QwWner fany-copyﬁght m:ihe:wnrk

| ‘) Subject to subsectlon (3), if an employee makes, in the course of his or her
plo /ment, a literary, dramatic, musical, or artistic work, that person’s employer is the
first owner of any copyright in the work.

(3) If an employee, in the course of his or her employment with the proprietor of a
newspaper, magazine, or similar periodical, makes a literary, dramatic, or artistic work for
the purpose of publication in a newspaper, magazine, or similar periodical, the proprietor
is the first owner of the copyright in the work insofar as the copyright relates to—

(a) = publication of the work in any newspaper, magazine, or similar periodical;

(b)  copying the work for the purpose of such publication; or
-(c) - broadcasting the work.
) I— |
<. . (a} - aperson commissions, and pays for, or agrees to pay for, the taking of a

photograph or the making of a computer program, painting, drawing,
engraving, mode_,l, sculpture, film, or sound recording; and

. (b) _ the work i_s'quc;'in pursuance of that commission, that person is the first
- owner of any copyright in the work.

ubse.ctlons(Z),ﬁ(.";) and (4) apply subject to any agreement to the contrary.
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(3) If the work is computer-generated, copyright expires at the end of 50 years after
the end of the calendar year of authorised publication of the work, or, if there is no
authorised publication within 50 years after the making of the work, at the end of 50 years
after the end of the calendar year of its making.

(4) If the work is of unknown authorship, copyright expires at the end of 50 years
after the end of the calendar year of authorised publication of the work, or if there js no
authorized publication within 50 years after the making of the work. at the end of 50 years
after the end of the calendar year of its making.

(5) If—
fa) awork is of unknown authorship;

(b) copyright in the work has expired pursuant 10 subsection {4); anc
{c})  theidentity of the author becomes known after the copvright has expired,
subsection (1) does not apply to revive copyright in the work.

¢

(6) Inrelation to a work of joint authorship—

{a) the reference in subsection (1) :o :he death 2¢ ‘he author = o -e
construed—

(i)  if the identity of all the authors is known - as a reference to the last
of them to die;

(i1 if the identity of one or more. but not ail, of the authors is known -

as a reference to the death of the last of the authors whose identif
1s known; and

(b)  the reference in subsection (5) to the identity of the author becoming
known s to be construed as areference to the identity of anv or the authors
becoming known.

(7y This section does not apply to copyright in a work to which section 26 or 28
applies.
Duratioﬁ ofcozuyngh_tmau;izo visual works and sound recordings
23.—(1) Copyright in a sound recording or audio visual works expires at the end of

the period of 50 years from the end of the calendar year in which the work is made, or is
first made available to the public, or is first published, whichever is the latest.

(2) Forthe purposesof subsection (1), a sound recording or andio visual work is made
available to the public by being—

(a) played or shown in public;
(b) broadcast; or

(¢) communicated to the public.
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. - Duration of copyrighr in broadcasts and cable programmes
~ 24.—(1) Copyright in a broadcast or a cable programme expires at the end of the
 period of 50 years from the end of the calendar year in which the broadcast is made or the
cable programme is communicated to the public.

: - (2) Copyright in a repeated broadcast or repeated cable programme expires at the
= same time as copyright in the initial broadcast or initial cable programme expires; and

g accordingly no copyright arises in respect of a repeated broadcast or repeated cable
programme that is broadcast or, as the case requires, communicated 1o the public after the
expiry of the copyright in the initial broadcast or, as the case requires, the initial cable
programine.

(3) Arepeated broadcast means a broadcast that is a repeat of a broadcast previously
made.

(4) Arepeated cable programme means a cable programme previously communicated
to the public.
Duration of copyright in typographical arrangement of published editions
25, Copyrnight in a typographical arrangement of a published edition expires at the

end of the period of 25 years from the end of the caiendar year in which the edition is firs:
published.

Division 4—State Copyright

State copyright
26.—(1) Where a work is made by or under the direction or control of the State—

(a) the work qualifies for copyright notwithstanding section 17(1): and

(b) the State is the first owner of any copyright in the work.

. (2) Copyright in a work as described in subsection (1) is referred to in this Act as
“State copyright”, notwithstanding that such copyright is assigned to another person.

~~ (3) State copyright expires—

(a) inthe case of a typographical arrangement of a published edition - at the

end of the period of 25 years from the end of the calendar year in which
- the work is made; '

(b) in the case of any other work - at the end of the period of 50 years from
the end of the calendar year in which the work is made.

_ (4)In the case of a work of joint authorship where one or more, but not all, of the
authors are persons employed by or under the direction or control of the State, this section
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ST applies only in relation to those authors and the copyright existing by virtue of their
contribution to the work.

(5) Subject to this section and to any other express provision of this Act, this Act
applies in relation to State copyright as to other copyright.

(6)- This section-is subject-to section 27.

No copyright in certain works
27.—(1) No copyright exists in any of the following works—
(a) any Bill introduced into the House of Representatives:

(b) any Act as defined in-the Interpretation Act {Cap 7).
(c) any subsidiary legislation as defined in the Interpretation Act {Cap 7
(d) the debates of the Parliament of the Fiji Islands:

{e) areport of a Royal Comrission. Commission of Inquiry. minisierial
inquiry or statutory inquiry;

(f)  ajudgment of any court or tribunal.

(2) Subsection (1) applies to works made before or after this Act comes into force.

Copyright vesting in certain international organisations
28. Ifanoriginal work (being aliterary, dramatic, musical or artistic work or an audio
visual work or sound recording) is made by an officer or employee of. or is pubiished bv.
an international organisation to which this section applies—

(a) the work qualifies for copyright notwithstanding section 17(1): and

(b) the organisation is the first owner of any copvright in the work.

(2) The copyright of an international organisation under this section expires—

(a) inthe case of a typographical arrangement of a published edition - at the
end of the period of 25 years from the end of the calendar year in which
the work is made or such longer period as may be specified for the

“purposes of this paragraph under subsection (5);

(b) in the case of any other work - at the end of the period of 50 years from
the end of the calendar year in which the work was made, or such longer

period as may be specified for the purposes of this paragraph under
subsection (35).

(3) Subject to this section and to any other express provision of this Act, this Act
applies in relation to the copyright of an international organisation under this section.
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~ (4) Aninternational organisation to which this section applies is be deemed to have,
and to have had at all material times, the legal capacity of a body corporate for the purpose
of holding, dealing with and enforcing copyright and in connection with all legal
proceedings relating to copyright.

(5) The Minister may from time to time, by regulation—

(a) declarethatany international organisation is an international orgamsatlon
' to which this section applies;

(b) for the purposes of complying with any international obligation of the
State, specify a period for the purpose of paragraph (a) or (b} of subsection

(2).

Part i1
-~ INFRINGEMENT OF COPYRIGHT
Division 1—Primary Infringement or Copvright

Infringement of copyright
29.—(1) Copyright in a work is infringed by a person whe. without a licence of the
copyright owner, does, or authorises another to do, any act which is restricted by copyright.

(2) References in this Act to the doing of a restricted act are (o the doing of an act—
(a) in relation to the work as a whole or anv substantial part of it; and

(b )- either directly or indirectly,

and it is immaterial whether any intervening acts themselves inftinge copyright.

(3) This Part is subject to Part IV.

Infringement by copying
30.—(1) The copying of a work is a restricted act in relation to every description of
copyright work.

| (2) For iﬁérpﬁrposes. of this Act copyin_g}ﬁeahé inrelation to any deébrif)-tion of work,
: ‘_means reproducmg or recording the work in any material form and includes—

(a) inrelation to a literary, dramatic, musical, or artistic work - storing the
work in any medium by any means;

-{b) nrelation to an artistic work - converting the work into a 3-dimensional
form, or if it is in 3 dimensions, converting it into a 2-dimensional form;

- ( €) in relation toan audio visual work, television broadcast, or cable programme
' ~ - the making of a photograph of the whole or any substantial part of any
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image forming part of the audio visual work, broadcast, or cable
programme.

Infringement by issue of copies to public
31. The issue of copies of a work to the public is a restricted act in relation to every
description of copyright work.

Infringement by performance
32.—(1) The performance of a work in publicisarestricted act in relation to a iiterar.
dramatic, or musical work.

(2) Theplaying or showing of a work in public is a restricted act in relation 10 2 scund
recording, audio visual work, broadcast or cable programme.

(3} Ifcopyrightinaworkisinfringed by the pertormance. piaving, or snowsng 20

electronic or other means—
{a) the person by whom the visual images or scuncs a2 sens anc

{b) inthe case of a performance, the perrermersz.

are not to be regarded as responsible for the infringement.

(4) For the purposes of subsection (3), a person whe sends “isual imagss <7 souncs
does not include a person who retransmits visual images or sounds.

Infringement by broadcasting or communication :0 the public
33. The broadcasting of a work or its communication to the pubiic is a restricied act
in relation to—
{a) aliterary, dramatic, musical, or artistic work:

{b) asound recording or audio visual work:

(c) abroadcast or cable programme.

— Infringement by making an adaptation or act done in relation te an adaptation
34.—(1) The making of an adaptation of a work is a restricted act in relation to a
literary, dramatic, audio visual or musical work.

(2) For the purposes of subsection (1), an adaptation is made when it is recorded, in
writing or otherwise.

(3) The doing of any of the acts specified in subsection (I) or in any of sections 30 to
33 in relation to an adaptation of a work, is also a restricted act in relation to the literary,
dramatic, audio visual, or musical work from which the adaptation was made.
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5 ) X For the purposes of subsection (3), if the act done in relation to an adaptation of
ork'is‘an act specified in section 32 or 33, it is immaterial whether the adaptation has
been recorded in writing or otherwise, at the time the act is done.

Divisian 2—Secondary Infringement of Copyright

C Imparting inﬁ'inging copy

'35. Copyright in a work is infringed by a person who, other than pursuant to a
'copynghthcence imports into the Fiji Islands, otherwise than for that person’s private and
' domestic use, an object that is, and that the person knows or has reason to believe is, an

| ..._:":_j}lnfnl:'lglng copy of the work.

Possessing or dealing with infringing copy
36, Copyright in a work is infringed by a person who, other than pursuant to a
copyright licence—
{a) possesses in the course of a business;

(b) in the course of a business or otherwise, selis or lets for hire;
T “(c) inthe course of a business, offers or exposes for sale or distributes;
- (d)  in the course of a business, exhibits.in public or distributes; or

(e)  distributes otherwise than in the course of a business to such an extent as
to affect prejudicially the copyright owner,

an object that is, and that the person knows or has reason to believe is, an infringing copy
“of the work.

Providing means for making infringing copies
37 —(1) Copynght in a work is infringed by a person who, other than pursuant to a

:""-'opyl‘lght licence—
(a) makes;

" (b} imports into the Fiji Islands;

% . .
possesses in the course of a business;

m the. course of a business or otherwise, sells or lets for hire; or

3 ‘in the course of a busmess offers or exposes for sale or hire,
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Penmttmg use'of premtses for infringing performance
38 —(1) If copyrlght in a literary, dramatic, or musical work is mfrmged by a
performance at a place of public entertainment, a person who gave permission for that
place to be used for the performance is also liable for the infringement unless, when the
person gave thatpenmssmn the person believed on reasonable groundsthat the performance
would not infringe copynght

(2) In this -section, “place of pubhc entertamment mcludes premises that are
occupied mainly for purposes other than public entertainment but are from time to time
made available for hire for the purposes of public entertainment.

Provision of apparatus for infringing performance, etc
39.—(1) If copyright in a work is infringed by a performance of the work in public,
or by the playing or showing of the work in public, by means of apparatus for—
(a) playing sound recordings;

{b) showing audio visual works; or
(c) receiving visual images or sounds conveyed by electronic means,

the persons described in subsections (2) to (4) are also liable for the infringement.

(2) A person who supplied the apparatus, or any substantial part of it, is liable for the
infringement if, when the apparatus or part was supplied—
(a) the person knew, or had reason to believe, that the apparatus was likely
to be so used as to infringe copyright; or

(b) in the case of apparatus whose normal use involves a performance,
playing, or showing in public - the person had no reasonable grounds for
believing that the apparatus would not be so used as to infringe copyright.

(3) An occupier of premises who gave permission for the apparatus to be brought
onto the premises is liable for the infringement if, permission, was supplied, the person
knew, or had reason to believe, that the apparatus was likely to be so used as to infringe
copyright.

(4) A person who supplied a copy of a sound recording or an audio visual work used

~to'infringe copynght 18 liable for the infringement if, when the copy was suppplied, the

person knew, or had reason to bélieve, that the copy so supplied, or a copy made directly
or indirectly from the copy; was likely to be so used as to infringe copyright.

_ Part IV
| ACTS PERMI'ITED IN RELATION TO COPYRIGHT WORKS

Dzwsmn ]—General

: S Inc:den al copymg of copynght work
40 —(1) Copynght m a work is not mfrmged by—
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_' o _the inci d e ntal opylllg of the work in an artistic work, a sound recordmg,
L an audlo visnal 'vork a broadcast or a cable programme;

| the issue to the public of copies of an artistic work, the playing of a sound

. recording, the showing of an audio visual work, the makxng of abroadcast
-or the inclusion of a cable programme in a cable programme service, in
which a'copyﬁght work has been incidentally copied; or

) the issue {0 the public of ¢copies of a sound recording, audio visual work
' ‘broadcast, or cable programme to which paragraph (a) or (b) applies.
.(2). For the purposes of this subsection, a musical work, words spoken or sung with
usic, or so much of a sound recording, broadcast, or cable programme as includes a
~musical work or such words, is not to be regarded as incidentally copied in another work
o if the musical work or, as the case requires, such words of that sound recording, broadcast,
o "or cable programme is deliberately copied.

Criticism, review and news reporting
41.—(1) Copying a work for the purpose of criticism or review of that or another
“'work, or of a performance of a work, does not infringe copyright in the work if the copy
s 'a!iccompanied by a sufficient acknowledgment.

(@) Copying a work for the purpose of reporting current events by means of a sound
b .recordmg, audio visual work, broadcast or cable programme does not infringe copyright
' m the work.

~(3) Copying a work (other than a photograph) for the purpose of reporting current
;evonts by-any means other than those referred to in subsection (2) does not infringe
_:copynght in the work if the copy is accompanied by a sufficient acknowledgment.

Research or private study

2 f-(_l ) Copyingawork forthe purposes of research or private study by an individual
mfnnge copyright in a literary, dramatic, musical or artistic work, unless there is
ollectlve llcence available of which the individual is or should be aware under which
opying can be done. -

- 2y B Hheavo:danceofﬂoubﬁt is*declared that copyin, g a publlshed edmon for the
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copying for the purposes of research or private study by an individual is limited to the
making of one copy of the same work, or the same part of a work, on any one occasion.

(4) Inrelation to—
(a) aliterary, dramatic, or musical work that is contained in an article in a
periodical;

(b~ apublished edition that is an article in a periodical,
copying for the purposes of research or private study by an individual does not include
copying for the purposes of research or private study the whole or part of the work or
edition if another article dealing with a different subject matter is copied, on the same
occasion, from the same issue of the periodical; but in any other case, includes copying
for the purposes of research or private study by an individual the whole or part of the work
or edition and any artistic work inclided in the whole or part.

(5) Inrelation to a literary, dramatic, or musical work or a published edition. other
than a work or edition to which subsection (3) or subsection (4) applies, copying for the
purposes of research or private study by an individual includes copying for the purposes
of research or private study not more than 10% of the work or edition and any artistic work
included in that 10%.

(6) Except as provided in subsections (3) to (5}, copying a work for the purposes of
research or private study by an individual may include copying for the purposes of research
or private study the whole or part of the work.

(7) In determining, for the purposes of subsection (&), whether copying is for the
purposes of research or private study by an individual, a court must have regard to—
(a) the purpose of the copying;

(b) the nature of the item copied;

(c)  whetherthe item could have been obtained within a reasonable time at an
*  ordinary commercial price;

(d) theeffectof the copying on the potential market for, or value of, the work;

(e}  where part of an item is copied - the amount and substantiality of the part
copied taken in relation to the whole item.

(8) . This section does not apply to a literary work that is a computer program.

Division 2—Education

Exemption from copyright infringement
43 —-(1) Copymg by aschool referred to in subsection (2) for the purposes of research
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- or private study by an individual does not infringe copyright in a literary, dramatic, musical
- or artistic work, unless there is a collective licence available of which the school is or
should be aware under which the copying can be done.

(2) A school referred to in subsection (1) includes—
- {a) akindergarten;

| (c) an intermediate school,
(d) asecondary school;

(e) aspecial school.

(3) For the purposes of subsection (1) copying for purposes or research or private
study means—
(a) thewhole or part of a literary, dramatic. musical or artistic work is copied
~ for supply to any student or staff member of the school:

e = ——~{b}  the school supplies no more than one copyv of the copied material to any
‘ student or staff member of that schooi: and

{c}  if any student or staff member is required to pay for a copy, the payment
required is no higher than the cost of production of the copy together with
a reasonable contribution to the general expenses of the school.

(4) Subsection (1) does not apply to a literary work that is a computer program.

Partial exemption from copyright infringement
- 44.—(1) Copying by an educational establishment for the purposes of research or
_private study by an individual does not infringe copyright in a literary, dramatic, musical
. or artistic work, unless there is a collective licence available of which the educational
. -—_%stablishment is or should be aware under which the copying can be done.

Y 2 For the purposes of subsection (1), copying for the purposes of research or private
_study by an individual means copying not more than—
.. (a) onechapter of the literary, dramatic, musical or artistic work; or

. (b)  10% of the literary, dramatic, musical or artistic work, for supply to any
- s_tud_ent or staff member of the educational establishment,

' erlsthe less.
4). An__!c_ducational establishment may apply to the Minister for a certificate of

entitling the establishment to exemption similar to those provided pursuant to
aschool. .
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(4) In determining, for the purposes of subsection (2), whether copying is for the
purpose of research or private study, a court must have regard to—
(a) the purpose of the copying;

(b} the nature of the item copied;

(c) whether the item could have been obtained withina reasonable time at an
ordinary commercial price;

(d)  theeffectof copying onthe potential market for, or value of, the work; and

(e)  where partof an item is copied - the amount and substantiality of the part
copied taken in relation to the whole item.

(5) Copyright in a dramatic, musical or artistic work is not infringed bv its being
copied in the course of instruction or of preparation for instruction, provided the copying—
(a) is done by a person giving or receiving instruction: and

(b) is not by means of a reprographic process.

(6) Copyright in a sound recording, audio visual work or audio visual soundtrack.,
broadcast or cable programme is not infringed by 1ts being copied by making an audio
visual work or audio visual soundtrack in the course of instruction, or of preparation for
instruction, in the making of an audio visual work or audio visual soundtrack, provided the
copying is done by a person giving or receiving instruction.

(7) Subsection (1) does not apply to a literary work that is a computer program,

Performing, playing, or showing work in course of activities of educational establishment
45.—(1) The performance of a literary, dramatic, or musical work before an audience
consisting of persons who are students or staff members at a school or educational
establishment or are directly connected with the activities of the school or establishment—
{a) by astudent or staff member in the course of the activities of the school
or establishment; or )

(b) attheschoolor estabhshment by any person for the purposes of instruction,

is not a performance in public for the. purposes of section 32(1).

(2) The playing or showing, for the purposes of instruction, of a sound recording,
audio visual work, broadcast, or cable programme before an audience as described in
subsection (1) at a school or educational establishment is not a playing or showing of the
work in public for the purposes of section 32(2).

3) A parent or guardian of a student at a school or educational establishment is not,
for the purposes of this section, to be treated as a person directly connected with the
activities of the school or educational establishment.



Copyright—11 of 1999 217

: " 'Recording by educational establishments of broadcasts and cable programmes

- 46. A recording of a broadcast or cable programme, or a copy of such a recording,

' may be made by or on behalf of a school or educational establishment for the educational
. purposes of that school or establishment without infringing copyright in the broadcast or

o '_j-cable programme, or inany work includedin it, unless there is a collective licence available
.. of which the school or educational estabhshment is or should or be aware under which the

e ©‘copying can be done. )

Things done for purposes of examination :
47 Copyright is not infringed by anything done for the purposes of an examination,
whether by way of setting the questions, communicating the questions to the candidates
or answering the questions.

Division 3—Libraries and Archives

Prescribed libraries and archives
48. In sections 49 to 53, unless the context otherwise requires—
— - (a)  “archive” means—

(1) the National Archives of the Fiji Islands:

= (i) any library, museum or other bodv approved by the Minister of
: information to be a repository of archival material under section 3
of the Libraries (Deposit of Books) Act (Cap 109);

(iif) any collection of documents (within the meaning of section 7 of
the Public Records Act (Cap 108)) of historical significance or
public interest that is in the custody of and maintained by a person
orbody, whether incorporated or unincorporated, that does notkeep
and maintain the collection for the purpose of deriving a profit;

(b) “prescribed library” means—
- (D the Parliamentary Library;

(i) alibrary maintained by an educational establishment, government
: department or local authority;

(ifi) any other hbrary or class of library prescribed by regulations made
~ under section 229, not being a library conducted for profit;

fc) a reference to the librarian of a prescribed library or the archivist of an
archwe mcludes a person acting on behalf of the librarian or archivist.

_ : C"P}’mg b)’ librarians of parts of published works
;- 1 fI’he ‘=._llbr_ar1an.of a prescribed library may, if the conditions contained in
ion 2)_ re, _rnphed w1th make from a published edition, for supply to another
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inrelation to a literary, di‘amatic, or musical work contained in a book by
one author, not more than one copy of a short excerpt from the work;
in relation to a literary, dramatic, or musical work other than—
(i) a work contained in a book by one author; or

(ii) an article in a periodical,

not more than one copy-of a short-excerpt of each author’s work and any arustic work
included in that work, without infringing copyright in the literary, dramatic, musical or
artistic work or the typographical arrangement of the published edition.

(2) The conditions referred to in subsection (1) are—

(a)

(b)

fc}

(d)

(e)

that a copy is supplied only to a person who satisfies the librarian that the
person requires it for the purposes of research or private study:

that a copy must be supplied only to a person who satsties the librarian
that the requirement is not related to anv similar requirernent of another
person;

that no person is supplied on the same occasion with mere than one copy
of the same material; '

if aperson to whomacopy is suppliedis required to pay forit, the pavment
required is no higher than the cost of production of the copy together with
a reasonable contribution to the general expenses of the library: and

that there is no collective licence avatlabie of which the librarian is or
should be aware under which the copving can be done.

(3) Subsection (1) does not apply to a literary work that is a computer program.

Copying by librarians of articles in periodicals

50,—(1) The librarian of a prescribed library may, if the conditions contained in
subsection (2) are complied with, make for supply to any person a copy of—

(a)

(b)

a literary, dramatic, or musical work, and any artistic work included in
that work, contained in an article in a periodical; or

a published edition that is an article in a periodical.

~ without i'nfringing copyright in the literary, dramatic, musical, or artistic work or the

typographical arrangement of the published edition.

(2) The conditions refefred to subsection (1) are—

(a)

(b)

that no person is supplied on the same occasion with more than one copy
of the same article;

that no person is supplied on the same occasion with copies of more than -

one article contained in the same issue of a periodical unless the copies
supplied all relate to the same subject matter;
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(c) ifapersontowhomacopy issuppliedisrequired to pay forit, the payment
required is no higher than the cost of production of the copy together with
a reasonable contribution to the general expenses of the library; and

(d) that there is no collective licence available of which the librarian is or
should be aware under which the copying can be done.

- - - Copying by librarians for supply to other libraries -
51 ———( 1) The llbranan of a prescribed library may make from a published edition, for
supply to another prescribed library—
(a) inthe case of a literary, dramatic or musical work contained in a book by
one author - not more than one copy of the work,

(b) inthe case of a literary, dramatic or musical work contained in an article
in a periodical - the whole article and any artistic work included in that
work;

(¢c) inthe case of a literary, dramatic or musical work other than a work to
which paragraph (a} or (b) applies - not more than one copy of the work
or edition and any artistic work included in that work,

without infringing copyright in the literary, dramatic. musical, or artistic work or the
typographical arrangement of the published edition.

(2) Thelibrarian of a prescribed library may, if the conditions contained in subsection
(3) are complied with, make a copy of aliterary, dramatic or musical work, and any artistic
work included in the work, if the copy is—

(a) from a published edition that is a book: and
(b)  for supply to the librarian of another prescribed library;
without infringing copyright in the literary, dramatic. musical, or artistic work or the
typographical arrangement of the published edition.

~~(3) - The conditions referred to in subsection (2) are that the hbranan to whomthe copy

oﬁ the work is supplied—

~ (a) has been unable to obtain the work at a commercial price within the 6

___months preceding the supply;
(b) makes and keeps a record sufficient to identify the work copied;

(c)  permits the inspection of the record by the copyright owner during normal
office hours; and

... (d) pays, on demand, equitable remuneration to the copyright owner for the
work copie'd.

(4) In subsection (3)(d), the term “equitable remuneration” means a sum agreed
Een the librarian and the copyright owner. -
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(5) Subsections (1)and (2)donotapply toaliterary work that is acomputer program.

Copying by librarians or archivists to replace copies of works
52.—(1) The librarian of a prescribed library or the archivist of an archive may make
acopy of any item in the permanent collection of the library or archive for the purpose of —
(a) preserving or replacing that item by placing the copy in the permanent
collectlon of the hbrary or archive in addition to or in place of the item;
—or

(b) replacing in the permanent collection of another prescribed library or
archive an item that has been lost, destroyed, or damaged,

without infringing copyright in any literary, dramatic or musical work, in any artistic work
included in the work or in the typographical arrangement of a published edition.

(2) Subsection (1) applies only where it is not reasonably practicable to purchase a
copy of the item in question to fulfill the purpose in question.

Copying by librarians or archivists of certain unpublished works
53.—(1) The librarian of a prescribed library or the archivist of an archive may. IT the
conditions contained in subsection (3) are complied with, copy for supply to any person

acopy of an unpublished work in the library or archive, without infringing copvrightin that
work.

(2) This section does not apply if the copyright owner has prohibited copying or the
work and at the time the copy is made the librarian or arch1v1st making it is, or ought to be.
aware of that fact.

(3) The conditions referred to in subsection (1) are—

(a) thatno person is supplied on the same occasion with more than one copy
of the same work:

(b)  thatifa person to whomacopy is supplied is required to pay for the copy,
the payment required is no higher than the cost of production of the copy

together with a reasonable contribution to the general expenses of the
library or archive; and

“{¢)  thatthereisno collective licence avaﬂable of WhICh the library or archive
is or should be aware under which the copying can be done.

-Division 4—Public Admim'srrarion

.. Parliamentary and judicial proceedings
54. Copyright is not infringed by anything done for the purposes of—
(a) parhamenta:y or Jud1c1al proceedings;

(b) reporung such proceedmgs

R
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Commissions of Iinquiry and statutory ingquiries
55 Copyright is not infringed by anything done for the purposes of—
(a) the proceedings of a commission of inquiry, a ministerial inquiry or a
statutory inquiry;

(b) reporting any such proceedings that are held in public.

. (2) Subsection (1)(B) does not authorise the copying of a work that is itself a
published report of the proceedings of a committee of inquiry, ministerial inquiry or
_statutory inquiry.

o (3) Copynght in a work is not infringed by the issue to the public of copies of the
report of a commission of inquiry, ministerial inquiry or statutory inquiry containing the
work or material from it.

Material open to public inspection or on otficial register

statutory requirement, or is on a statutory register, copyright in the material is not infringecd
" by the copying of the material, by or with the authority of the appropriate person, for 2
purpose that does not involve the issuing of copies to the public.

(2) Ifmaterialis open to public inspection or public reference pursuant to a statutory
réqpirement, copyright is not infringed by the copying or issuing to the public or copies
of the material, by or with the authority of the appropriate person, for the purpose of
enabling the material to be inspected at a more convenient time or place or otherwise
facilitating the exercise of any right for the purpose of which the requirement is imposed.

(3) If material that is open to public inspection or public reference pursuant to a
statutory requirement, or that is on a statutory register, contains information about matters
of ‘general scientific, technical, commercial, or economic interest, copyright is not
infringed by the copying or issuing to the public of copies of the material, by or with the
authonty of the appropriate person, for the purpose of disseminating that information.

material made open to public inspection or public reference by—

_..:__‘(q)

(i)  an international organisation specified in the regulations; or

.. (i1) - a person specified in the regulation who has functions in the Fiji
: Islands under an international agreement to which the State is a
party; or
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(b) a register maintained by an international organisation specified in the
regulations,

as those provisions apply in relation to material open to public inspection or public
reference pursuant to a statutory requirement or by virtue of being on a statutory register.

(6) In this section— )
“appropriate person” means a person required to make material in a register open to

public inspection or public reference on payment of any fee prescribed by or
under a written law or, as the case may be, the person maintaining the register;

“statutory register” means a register maintained pursuant to a statutory requirement:

“statutory requirement” means a requirement of a written law.

Material communicated to the State in the course of public business
537.—(1) This section applies where—
(@) aliterary, dramatic, musical, or artistic work has, in the course of public
business, been communicated to the State for any purpose, by or with the
licence of the copyright owner; and

(b) adocument (within the meaning of section 12 of the Official Secrets Act
1911 (UK)) recording or embodying the work is owned by, or is in the
custody or control of, the State.

{2) The State may, for—
(g) the purpose for which the work was communicated to the State: or

(b) any related purpose that could reasonablv have been anticipated by the
copyright owner,

copy the work, and issue copies of the work to the public, without infringing copyright in
the work.

“(3) The State miay not copy a work, or issue copies of a work to the public, under this
section if the work has previously been published otherwise than under this section.

(4) Insubsection (1) “public business” includes any activity carried on by the State.

(5) This section has effect subject to any agreement to the contrary between the State
and the copyright owner.

Use of copyright material for service of the State
58.—(1) Copyrightinaworkisnotinfringed by anything done in relation to the work,
by or on behalf of the State or by any person authorised in writing by a government
department—

e A At S e e
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(a) for the purpose of national security or during a period of emergency; or

(b) inthe interests of the safety or health of the public or any member of the
public.

) - (2) Ifanactisdone undersubsection (1), the State must pay reasonable remuneration

“to the copyright owner upon terms agreed between the State and the copyright owner.

v (3) An act to which subsection (1) applies does not—
- {a) - constitute publication of a work; or

(b) affect the term of copyright in a work.

Rights of third parties in respect of Staie use
59.—(1) No provision of any assignment or licence in force between the copyrighi
owner and a person other than a government department is etfective to prevent anv oot
being done in relation to a copyright work, if the act is done under section 32,

(2) If—
(a) an actis done under section 3&: and

L (b) anexclusive licence is in force in respect of the werk in relation 1o which
‘ the act is done,

the State must pay reasonable remuneration to the licensee upon terms agreed between the
State and the licensee. '

3) If—

(a) a person has a right in relation to a work by any licence other than an
exclusive licence; and

(b) a payment is made, in respect of that work. under section 58 to the

- gopyright owner or under subsection {2) of this section to the exclusive
licensee,

hpart of any payment as is agreed between that person and the copyright owner or the
¢ licensee, as the case may be.

50N is entitled to recover from the owner or exclusive licensee, as the case may be.

. Proceedings against the State

1) 'If an employee or agent of the State infringes copyright in a work, and the
t"iS':'cgm@i;tgd with the authority of the State, civil proceedings in respect of

Hrige ent lie against the State under the State Proceedings Act (Cap 24), but subject

ng in sub tlon( 1) affects the rights of the State, or any person authorised
'ent“dgpa;rthjém',_ under section 58.
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Acts done under statutory authority
61.—(1) Ifthe doing of a particular act is specifically authorised by a written law, the
doing of that act does not infringe copyright unless the written law provides otherwise.

(2) Nothing in this section excludes any defence of statutory authority otherwise
available under or pursuant to an enactment.

Division S—Literary, Dramatic, Musical, and Artistic Works

Acts permitted on assumptions as to expiry of copyright or death of author in relation o
 anonymous or pseudonymous works

62.—(1) Copyright in a literary, dramatic, musical, or artistic work is not infringed
by any act done at a time when, or in pursuance of arrangements made at a time when——
{a) itisnot possible for a person who wishes to do so to ascertain the identitv

of the author by reasonable inquiry; and

{b} it is reasonable to assume—
(1)  that copyright has expired. or

(11) that the author died 50 vears or mcre berore the beginning of the
calendar year in which the act is done or the arrangements are made.

(2) Subsection (1)(£)(ii) does not apply in relation 10—
(a} awork in which State copyright exists under section 26 or

(b) awork—

(1) inwhichcopyrightoriginaily vested in an international organisation
under section 28; and

(i) in respect of which an order made under that section specifies a
copyright period longer than 50 years.

(3) In relation to a work of joint authorship—
{a) the referenge in subsection (1)(a) to its being not possible to ascertain the
identity of the author is a reference to the identity of any of the authors;
St S bpaiiates = . s M

(b) the reference in subsection (1)(h)(ii) to the author having died is a
reference to all the zuthors having died.

Use of recording of spoken words in certain cases
63.—(1) If a recording of spoken words is made, in writing or otherwise, for the
purpose of— :

(a) reporting current events; or

~ (k) broadcasting or including in a cable programme service the whole or part
of the work,
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t-an infringement of copyright in the words as a literary work o use the recording
rmawﬁal taken from it (or to copy the recording, or any such material, and use the copy)
. '-that purpose, if the conditions in subsection (2) are complied with.

(2) “The conditions referred to in subsection (1) are that—
- {(a) therecording is a direct record of the spoken words and is not taken from
—= —-g-previous recording or from a-broadcast or cable programme;

{b) the making of the recording was not prohibited by the speaker and. if
copyright already existed in the work, did not infringe copyright;

" (¢} the use made of the recording or material taken from it is not of a kind
prohibited by or on behalf of the speaker or copyright owner before the
recording was made; and

(d) theuseis by or withthe authority of a person who is lawfully in possession
of the recording.

Public reading or recitation
64.—(1) The reading in public or recitation in public by one person of a reasonabie
- ‘extract from a published literary or dramatic work is not to be weated as a performance in
‘- public for the purposes of section 32(1), if that reading or recitation is accompanied by «
B sufﬁcwnt acknowledgment.

S (2) Copyright in a work is not infringed by the making of a sound recording, or the
e broadcaSUng or inclusion in a cable programme, of a reading or recitation that pursuant to
- _.Subsectlon (1)isnot treated as a performance in public, if the recording, broadcast. or cable

: -p{og;'alnme consists mainly of material in relation to which it is not necessary to rely on
that subsection.

Abstracts of scientific or technical articles

65, If an article on a scientific or technical subject is published in a periodical
ompanied by an abstract indicating the contents of that article, itis not an infringement
ight'in the abstract, or in the article, to copy the abstract or to issue copies of the

the public, unless there is a collective licence available of which the LOplBl’ is
uld be-aware under which- the copying-canbe done. T

* Recordings of folk-songs

) A sou nd recordmg of a performance of a song may be made for the purpose
ng the song in an archive maintained by a body prescribed by regulations under
229 without infringing copyright in the words as a literary work or in the
g muszcal work Aif the conditions in subsection (2) are complied with.

condx_tmns referred to in subsection (1) are that—

he words are. unpubhshed and of unknown authorship at the time the
! reoordmg is made,
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(b) the makmg of the recordmg does not infringe any other copynght and

(c) the making of thetecording is not prohibited by any performer.

(3) Copies of a. sound recording made inreliance on subsection (1) and included in
an archive maintained by abody prescnbed by regulations made under this Act may, if the
condition contained in subsection-(4)'is complied with, be made and supplied by the
archivist without infringing copyright in the recording or the works included in it.

(4 The condit_ieﬁ referred to in s'uﬁseei:i'o'n (3)'is thatno personis furnished with more
than one copy of the same recording. ~ . :

Represenrarien ej_fegftaiﬁ‘ artistic works on pubtic display
67.—(1) This section applies to—
(a) buildings; and

(b) works (being sculptures, models for buildings, or works of artstic
craftsmanship) that.are permanently situated in a public place or in
premises open to the public.

(2) Copyright ina work fo which this'section applies-is not infringed by—
(a) copying the work by making a graphic work representing it;

(b) copying the work by making a photograph or audiovisual work of it; ot

(¢} broadcasting, or mcludmg in a cable programme a visual image of the
work. .

(3) Copyrightis notinfringed by the issue to the public of copies, or the broadcasting
or communication to the public or inclusion in a cable programme, of anything the making
of which was, under this section, not an infringement of copyright.

Special exception fromi protection of literary or Grtistic works
68.—(1) The making of any object in 3 dimensions (including, subject to subsection
~ (2), a copy in2_dimensions reasonably. required for the making of the object) does not
infringe copyright in a literary or artistic work if the work or a copy of it—
(a) formspatof—

(i) .~ apatents specnﬁcatlon that is open to public inspection in the Office
ofthe. Admlmstrator-General in respect of a Fij _;1 Islands patent that
~~has-ceased toexist; or -

mendof- a‘-desxgn that 1s open to public
dmini t;atorvGeneral in respect Of
pmteenon m the Fl]l Islands. has_;-,

(b)  is used for the purpose of ﬁ;a’idng"me‘object.
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) Sﬁﬁéecﬁoﬁ (1) does not authorise— h
( ) ‘the makmg of a‘copy in 2 dimensions of an artistic work—
~7 (i)  to which subsection (1) applies; and

(11) that is in 2 dimensions,

) Ly is made directly from that artistic work or . ,
(b) __the making of a copy of a literary work to which subsechon (1) apphes
__if the copy is made directly from that literary work.

o _Spébial exception from protection of artistic work that has been applied industrially
9.—(1) - The making of—
- {a)-—- any object in 3 dimensions; or

"'{b) - acopy in2-dimensions reasonably required for the making of the object,

does’ not infringe copyright in an artistic work, if, when the object or copy is made, the

" artistic work has been applied industrially, in the Fiji Islands or in any other country, by

.;_or thh the. llcence of the copyright owner—

ST (i) inthe case of a work of artistic craftsmanship - more than 25 years
before the object or copy is made;

“(ii) inthe caseof asculpture thatis a castor pattern for an object that has
aprimarily utilitarian function - more than 25 years before the object
Or copy is made;

” (iii) subjecttosubsection(2),inthe case ofany other artistic work - more
oo than 25 years before the object or copy is made.

(2) - Subsection (1) does not apply to—
~~(aj)  -asculpture that is not a cast or pattern for an object that has a primarily
“ "utilitarian function; or

) a work of archxtecture bemg a bulldmg or a model for a buﬂdmg

Sub ectlon [¢)) does not authorise the making of a copy in 2 dimensions of an
erk--that is 1n2411men510ns if the copy-is-made directly from-that-artistic- work: -

;_purposes of subsectlon (1) an artmhc work is applied mdustnally if—



08 " Copyright—11 of 1999

(ii) oneor moreobjectsin 3 dimensions manufactured in lengths for the
purposes of sale or hire.

(5) For the purposes of subsection (4), 2 or more copies in 3 dimensions that are of
- the same general character and intended for use to gether are a single copy.

Specml exc:epnon from protecnon of literary and artistic works relating to medicines
70. The copying, adaptation or publication of a literary work or an artistic work does
not mfnnge copyright in that work if the work—
(a) relates to a medicine that has been imported by the State pursuant {o
sections 2 and 2A of the Pharmacy and Poisons Act (Cap 115); and

(k) has been made, copied, published, adapted, or distributed in an overseas
country by or with the licence of the owner of the copyright in the work
in that country.

Making of subsequent works by same artist
71. If the author of an artistic work is not the copyright owner. the author does not
infringe copyright in that work by copying the work in making another artistic work. it the
main design of the earlier work is not repeated or imitated.

Reconstruction of buildings
72. Anything done for the purposes of reconstructing a building does not infringe

copyright—

“(a) inthe building; or

(b) inany drawings or plans in accordance with which the building was, by
or with the licence of the copyright owner, constructed.

- thswn -6—_—C0mputer Pragrams, Sound Recordm gs, and Audio Visual Works

. Rental by educauonal establishments and libraries

work) is not mfrmged by the rental of that work to any person by an educatlonal

establishment or a prescribed library within the meaning of section 49 if—

- (a) -the-educational establishment or prescribed library does not effect the

rental of the work for the purposes of making a profit; and

(b}  the. work that is the subject of the rental has previously been put mto

1rculat10n w1th the hcence of the copynght owner.

py: f_ computer program -

B 74 ——{1) Subject to subsectlon' (3), copyrightina computer program isnot mtrmged

by the making of a copy of the computer program if—
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= (a) —the copy is made by or on behalf of the lawful user of the copy of the
program (in this section referred to as the “original copy”) from which the
first-mentioned copy is made;

) (b) .4 the copy is made solely for the purpose of being used by or on behalf of
~ the lawful user of the ongmal copy instead of the original copy if the
| ';'ongmal copy is lost, destroyed, or rendered unusable; and

(c) - there is no collective licence available of which the lawful user is or
' should be aware under which the copy can be made.

'_'(3) " Subsection (1) does not apply to the making of a copy of a computer program—
(a)  from an infringing copy of the computer program; or

(b) contrary to an express direction by or on behalf of the owner of the
T - copyrightin the computer program given to the lawful user of the original
o copy not later than the time when the lawtul user of the original copy
acquired that original copy.

- (4) For the purposes of this section—
(a) areference to a copy of a computer program is areference to any object
in which the program is reproduced in a material form; and

. (b)___areference to an express direction, in relation to a copy of a computer
program, includes areference to a clearly legible direction printed on the
copy or on a package in which the copy is supplied. o

Playing of sound recordings for purposes of club, sociery, etc.

Se~(1)-1tis not an infringement of copyright in a sound recording to play the sound
dmg as-part-of -the activities of, or for the benefit of, a club, society, or other
sation, 1f the conditions contmned 1n subsection (2) are comphed with.
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Division 7—Broadcasts and Cable Programmes

. Recording for purposes of time shifting
76 ~—(1) The making for private and domestic use of a recording of a broadcast or

cable programme solely for the purpose of enabling the recording to be viewed or listened
to at-a more convenient time does not infringe copyright in the broadcast or cable

programime or in any work included in the broadcast or cable programine.

2y A recording that is—
(a) made under subsection (1); and

(b) retained for any longer than is reasonably necessary to enable the
recording to be viewed or listened to at a more convenient time,

infringes copyright in the broadcast or cable programme recorded and in any work
included in the recording, and is to be treated as an infringing copy.

Incidental recording for purposes of broadcast or cable programme
T 777.—(1) This section applies where, under an assignment or licence, a person i
authorised to broadcast or include in a cable programme service—
(a) aliterary, dramatic, or musical work, or an adaptation of such a work;

(b} an artistic work; or

(c) asound recording or audio visual work.

(2) Where this section applies, the person so authorised may, if the condition:
contained in subsection (3) are complied with, do or authorise the doing of any of th
, following for the purposes of the broadcast or cable programme—
(a) inthe case of aliterary, dramatic, or musical work, or an adaptation o
. such a work - copy the work or adaptation by making a sound recordin;
T e or audio visual work of the work or adaptation;

%( b) inthe case of an artistic work - copy the work by taking a photograph o
making an audio visual work of the work;

~(c) inthecase of asound recording or an audio visual work - make a copy 0
the recordmg or audio visual work.

(3) The condmons referred to in subsechon (2) are—
{a).. that the recordmg, audio visual work, photograph, or copy is not used fo
any ‘ther purpose; and

(b) th at th recordmg, audio visual work, photograph, or copy is destroye(
withi months of being first used for broadcasting the work or, as th
y be, including the work in a cable programme, unless i\
Mlmster has authorlsed the preservation of any recording, audio v1sua
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work, photograph or copy in the records of a government department or
-+~ - inthenational archives because of its documentary character or exceptional
- -, importance,.

_,-,,,,,,(a), for the,purposes of any use in breach of the condition contained in
subsection (3) (a); and

| (b) for all purposes after either of the conditions contained in subsection (3)
is broken.

Photographs of television broadcasts or cable programmes
78 Copynght n—
' (a) atelevision broadcast or cable programme; or

(b) any audio visual work included in that broadcast or programme,

~is not infringed by the copying for private and domestic use of the whole or any part of an
" image forming part of the television broadcast or cable programme by
(i) the taking of a photograph of the image: or

(i1) the making of a copy of such a photograph.

Free public playing or showing of broadcast or cable programme
2+ 19.~(1) The playing in public or showing in public of a broadcast or cable programme
to_an audience which has not paid for admission to the place where the broadcast or cable
programme is to be heard or seen does not infringe any copyright in—

"~ f{a) the broadcast or cable programme; or

(b) any sound recording or audio visual work included in the broadcast or
programme.

For the purposes of subsectlon (1) an audience is to be treated as having pald for
nission to a place if— :
( q) _ members of the audience have paid for admissionto a place of which that

( b) "+ goods or services are supplied at that place, or at a place of which that
-~ “place forms part at prices—

that are substantlally attnbutable to the faCﬂltICS afforded for
' _heanng or seelng the broadcast or cable programme; or

: . that excced those usually charged there and that are partly attributable
: to those facﬂltlcS' or -

. ‘ SN .place foms part — [ e e e e
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audience consists of persons residing at the hotel, motel, camping ground
or place.

' (3) For the purposes of subsection (1) the following are not to be treated as having
paid for admission to a place—
(a) persons admitted as re31dents or 1nmates of a place (other than a hotel,
- motel, or camping ground); '

(b) persons admitied as members of a club or society where the payment is
only for membership of the club or society and the provision of facilities
for hearing or seeing broadcasts-or cable programmes is only incidental
to the main purposes of the club or society.

(4) If the making of the broadcast or inclusion of the programme in a cable
programme service was an infringement of the copyright in a sound recording or audio
visual work, the fact that the broadcast or programme was heard or seen in public by the
reception of the broadcast or cable programme must be taken into account in assessing the

S damages for that infringement.

Reception and re-transmission of broadcast in cable programme service
80.—(1) This section applies where a broadcast made from a place in the Fiji Islands
is, by reception and immediate re-transmission, included in a cable programme service.

{(2) Where this section applies— .
{a) copyright in the broadcast is not infringed if and to the extent that the
broadcast—

(i) is made for reception in the area in which the cable programme
service is provided; and

(ii) is not a satellite transmission or an encrypted transmission;

(b) ~ copyrightin any work included in the broadcast is not infringed if and to
e . .the extent that the broadcast is made for reception in the area in which the
' cable programme service is provided;

-.{c)-._where the making of the broadcast was an infringement of the copyright
in any work included in the broadcast, the fact that the broadcast was
retransmitted as a programme in a cable programme service is to be taken
into account in assessing the damages for that infringement.

_ (3) This section does not apply if or to the extent that a licence authorising the
reception and immediate re-transmlss:on of a broadcast is available under a licensing
scheme to the person: prov1d1ng the cable programme service and the person providing the
cab}e programme service knew or ought to have known that fact.
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Pravmon of submled capres of broadcast or cable programme

81.-—(1) Abody prescribed by regulations made under this Act may, for the purpose
roviding people who are deaf or hard of hearing, or physically or mentally disabled in
other way, with copies that are subtitled or otherwise modified for their special needs,
pies of televrsron broadcasts or cable programmes and issue copies to the public,
thout: nfnngmg any copyright i in the broadcasts Or programmes or works 1ncluded in
se:—broadcasts or programme.

2) ’A body must notbe prescribed for the purposes of subsection (1) if it is established
f-conducted for profit.

Recording for archival purposes

-+ 82~—(1) A recording of a broadcast or cable programme of a class prescribed by
::;reglﬂéﬁons made under this Act, or acopy of such arecording, may be made for the purpose
»of being placed in an archive maintained by a body prescribed by regulations made under
" section 229 without infringing copyright in the broadcast or programme or in any work
included in the broadcast or programme.

... (2) Abodymustnotbe prescribed for the purposes of subsection (1) i itis established
‘or conducted for profit.

Division 8—Adaptations

y Adaptations
83. Anactthat under this Act may be done without infringing copyright in a literary,
ramatic, or musical work does not, if that work is an adaptation, infringe any copyright
n:the work from which the adaptation was made.

Division 9—Subsequent Dealings

Subsequent dealings with copies made under this Part
, 'I) ﬁ" a copy that would otherwise be an infringing copy is made in accordance
f the provrslons of thrs Act referred to in subsection (2) butis subsequently dealt

Sectron 43 (whlch relates to copying by educational establishments for the
putposes of research or pnvate study)

ectmn 6. whrch r_elates to recordmg by educational establishments of
asts and cable programmies);

)« sectio "%4'7(ﬁi{_hiehrelagesfetiﬁngsﬂenefor'thepurposes ofanexamination);
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(e} section 49 (which relates to copying by librarians of parts of published
. works);
ks (f)  section S0(whichrelates tocopying bylibrarians of articlesin periodicals);

(g) sedﬁti_dri_'s _IV(Wh'ich relates to copying by librarians for supply to other
- libraries);

(h) section 52 (wh1ch relates to copymg by librarians or archivists to replace
copies of works);

(i)  section 53 (which relates to copying by librarians or archmsts of certain
' unpublished works);

(j)  section58 (whichrelates to use of copyright material for the service of the
State);

(k) section 74 (which relates to back-up copy of computer programs);
(1) section 76 (which relates to recording for the purposes of time shifting).

(3) In subsection (1), the term “dealt with” means—
(a) sold or let for hire in the course of a business or otherwise; or

(b) offered or exposed for sale or hire in the course of a business.

Part V
MORAL RIGHTS

Division I—Right to be Identified as Author or Director

Right to be identified as author or director
85.—(1) Subject to section 87—
(a) the author of a literary, dramatic, musical, or artistic work that is a 3
T cderight’Workhas the right to be identified as the author of the work; and-

(b) thedirector of an audiovisual work that is a copynght work has the nght
7T to be identified as the director of the work, —3

in the circumstances descyxbed in t_hls section.

(2) The author of aliterary work (other than words intended to be sung or spoken with
music) or of a dramath work has the nght to be 1denuﬁed as the author of the work .
whenever— -

(a). -the woﬂc is_.-pubhshed commercially, performed in public, broadcast or -
'5 le | program; or

(b)) :'fCop ¢s of an aud; v;sua] work or soundrecording including the work are’
_ 1ssued to the pubhc




Copyright—11 of 1999 | 235

) The author of— = .
(a) aliterary work (other than words intended to be sung or Spoken with
music); or

7 (b) adramatic woik,
ﬁom“wﬁicli an adaptation is made has the right to be identified as the author of the work

om. whlch the adaptation is made whenever any of the events described in subsection (2)
s in relatlon to the adaptatlon of the work.

_(4) The author of a musical work, or of a literary work consisting of words intended
to be sung or spoken with music, has the right to be identified as the author of the work
wﬁénever—

(a) the work is published commercially;

(b) copies of a sound recording of the work are issued to the public;
(c) anaudio visual work the sound track of which includes the work is shown
in public; or
- (dy copies of such an audio visual work are issued to the public.

8 (5) The author of—
© " (a) - amusical work; or

(b) aliterary work consisting of words intended to be sung or spoken with
music,
from Whi_ch an adaptation is made has the right to be identified as the author of the work

from which the adaptation is made whenever any of the events described in subsection (4)
occurs in relation to the adaptation of the work.

7 6) The author of an artistic work has the right to be identified as the author of the
o1k whenever—
" "{a) the work is published commercially or exhibited in public;

-(b)  avisual image of the work is broadcast or communicated to the public;

(c)__a public performance is given of an audio visual image of the work;
' in the case of an audio visual work - copies are issued to the public;
: *'j}”_m the caseof a sculpture a work of architecture in the form of a building
ora model for a buﬂdmg, or a work of artistic craftsmanship - copies of

a graphic work representmg the work orofa photo graph of the work, are
ilssued to: the pubhc o
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- (8) - 'I‘he dlrector of an audio visual work has the nght to be identified as the director

of the work whenever—
(a) theworkisshowninpublic, broadcast, orincludedin a cable programme;
or :

(b) copies of the work are issued to the public.

Content of right to be identified
86.—(1) The right conferred by section 85 on an author or director is the ri ght—
S (a) inthe case of commercial publication or the issue to the public of copies
S— | - of an audio visual work or sound recording—

(i to be identified clearly and reasonably prominently in or on each
copy; or

(1) . ifidentificationinor oneach copy is not appropriate, to be identified
in some other manner likely to bring the identity of the author or
director to the attention of a person acquiring a copy;

i .. {b) inthecaseofidentification on a building - to be identified by appropriate
' means visible to persons entering or approaching the building;

(c)  inany other case - to be identified clearly and reasonably prominently in
a manner likely to bring the identity of the author or director to the
attention of a person seeing or hearing the performance, exhibition.
showing, broadcast, or cable programme.

(2) For the purposes of subsection (1), any reasonable form of identification may be
used.

Exceptions 1o right to be identified
87.—(1) Theright conferred by section 85 (in this section called “the right”)is subject
_— to the exceptions set out in this section.
R

(2) The nght does not apply in relaUOn to—
 {a) a computer program; or

( b)\ ‘ a__com_pptg;_ generated work.

(3).. The rlght is not inmnged by an act that would not infringe copyright in the work
under—

 (a) _secuon 40 (which relates to the incidental copying of a work in an artistic .
work, sound recording, audio visual work, broadcast, or cable program);

| (b)_ | _sectlon 41 (wh:ch relates to criticism, review and news reporting);

e (e} ,: _,sect10n'4 ';(w}nchrelatestotinngsdoneforthepurposes of anexamination); -
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(d) section 54 (which relates to parliamentary and judicial proceedings);
(e)  section55 (whichrelates to commissionsofinquiry and statutory inquiries);
(f)  section62 (whichrelatesto acts permitted on assumptions as to the expiry

of copyright or the death of the author in relation to anonymous or
pseudonymous works).

(4) Theright does not apply inrelation to any work made for the purpose of reporting
currént events.

(5) The right does not apply in relation to the publication in—
(a} anewspaper, magazine, or similar periodical; or

(b) an encyclopedia, dictionary, year-book, or other collective work of
reference,

ofa literary,-dramatic; musical, or artistic work made for the purposes of such publication
or madg available with the consent of the author for the purposes of such publication.

- (6) The right does not apply to any act done by or with the licence of the copyright
ywner in relation to a work in which copyright first vested in the author’s employer under
tion 21 (2) or in the director’s employer under section 52)(b) if—

" (a) theauthor or director cannot readily be identified at the time of the act; or

(b} in the case of a literary, dramatic, musical, or artistic work—

(i) more than 2 persons were involved in the creation of the work and
it is impracticable at the time of the act to identify the respective
contributions of each person to the work; and

(ii) the authors have not previously been identified in or on published
copi_es of the work.

(7)~ The right does not apply in relation to—
;(‘-’)' o a work in Wthh State copyright exists under section 26; or

b
. under sectmn 28,

2 --Work means any addition to, deletion from,
alterauon to or adaptatlon of the work, other than--—

b)—a- work-in-which copyright first vested in an international organisation -~ -
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(i) a translation of a literary or dramatic work; or

(ii) an arrangement or transcription of a musical work involving no
more than a change of key or register; and

(b) the treatment of a work is derogatory if, whether by distortion or
~ mutilation of the work or otherwise, the treatment is pre]uchcral to the
honour or reputation of the author or director,

and in the followmg prov1swns of this section any reference to a derogatory treatment of
a work is to be construed accordingly.

(2) Subject to section 90—
(a) the author of a literary, dramatic, musical, or artistic work that is a
copyright work; and

{b) the director of an audio visual work that is a copyright work,
has the right not to have his or her work subjected to a derogatory treatment.

Content of right to object io derogatory ireatment
89.—(1) In the case of a literary, dramatic, or musical work, the right conferred by
section 88(2) is infringed by a person who—
(a) publishes commercially, performs in public, broadcasts or includes in a
cable program a derogatory treatment of the work; or

(b)  issues to the public copies of—
___ - - (i) an audio visual work or sound recording of; or
‘ (ii) an audio visual work or sound recording that includes.

a derogatory treatment of the work.

(2) Inthe caseof an artistic work, the right conferred by section 88(2) is infringed by
a person who—
(a) pubhshes commermally or exhibits in pubhc a derogatory treatment of
the work, or broadcasts or includes in a cable program a visual i 1mage of
" a dérogatory treatment of the work; —— - - — .=

(b) showsin pubhc an audio visual work that includes a visual image of a
derogatory treatment of the work or issues to the public copies of such an
‘audio visual work; or

~(c}) —in the case of—- .
B  a sculpmre _
e (11) a work of archltecture m the form of a model for a building; or
-(111) 2 work of artrstrc craftsmansmp,
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&es: o_‘_the pubhc COplCS of a graphlc work representmg, or of a photograph of, a
at or: treatment of the work.

3) Subsecu(m (2) does not apply to a work of architecture in the form of a building,
e-author of such a work is identified on the building and it is the subject of (5)
ry treatment the author has the right to require the identification to be removed.

(4) Inthe case of an audio visual work, the right conferred by section 83(2) is infringed
_person who—
*{a) shows in public, broadcasts or includes in a cable program a derogatory
treatment of the audio visual work;

(h)  issues to the public copies of a derogatory treatment of the audio visual
- work; or

{c} ~along with the audio visual work—
(i) playsin public, broadcasts, or includes in a cable program; or
(ii) issues to the public copies of,

;derogatory treatment of the sound-track of the audio visual work.

(5) The right conferred by section 88(2) extends to the treatment of parts of a work

¢sulting from a previous treatment by a person other than the author or director of the
ork, if those parts are attributed to, or are likely to be regarded as the work of, the author

pOssesses;

sells or lets for hire;

) --_offers,or exposes for sale or' hire; or
d)'*'-"‘exhibits in public or distributes,
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Excepttons to right to object to derogatory treatment
90.—(1) Theright conferred by section 88 is subject to the exceptions set out in this
section.

(2) The right does not apply to—
(a) acomputer program; or

(b) a computer-generated work

(3) Therightdoes notapply inrelation to any work made for the purpose of reporting
current events.

(4) The right does not apply in relation to the publication, in—
(a) anewspaper, magazine, or similar periodical; or
(b) an encyclopedia, dictionary, year-book or other collective work of
reference,

—e of a literary, dramatic, musical, or artistic work made for the purposes of such publication
or made available with the consent of the author for the purposes of such publication.

(5) TheTright does not apply in relation to any subsequent exploitation elsewhere,
without any modification of the published version, of a work to which subsection (4)
applies.

L (6) The right is not infringed by an act that, under section 61, would not infringe
——— .. copyright. -

(7) The right is not infringed by any act done for the purpose of—
(a) avoiding the commission of an offence; or

(b) complying with a duty imposed by or under an enactment, it—

(i) wherethe author or director is identified at the time of the act - there

is a clear and reasonably prominent indication, given at the time of

: Lhe..act{gnd.appearing~with,ﬂlefidentiﬁcati on, thatthe work has been

subjected to treatment to which the author or director has not
| conSéIited' or

- (ii) . where the author or director has previously been identified inor on
pubhshed copies of the work - there is a clear and reasonably
:-promment indication, given at the time of the act, that the work has
-‘been’ subjected to treatment {0 which the author or director has not
consented.

(@) I. h é?ti'ght' does notapplytoany act done, by or with the licence of the copyright
owner, in relatlon to— - T
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“(a)  aworkin which copyright first vested in the author’s employer under
- - section 21 or in the director’s employer under section 5(2)(b) or -

(b) - awork in which State copyright exists under section 26; or

, (c) - a work in which copyright first vested in an international organisation
o under section 28

‘ ’f-the author or director—
(i) isidentified at the time of the act; or

(ii) has previously beenidentified inor onpublished copies of the work.

9) If the right applies under subsection (8), the right is not infringed if—

" (a) where the author or director is identified at the time of the act - there is a
clear and reasonably prominentindication, given at the time of the act and
appearing with the identification, that the work has heen subjected to
treatment to which the author or director has not consented; or

-(b) --where the author or director has previously been identified in or on
published copies of the work - there is a clear and reasonably prominent
indication, given at the time of the act, that the work has been subjected

‘to treatment to which the author or director has not consented.

Division 3—False Attribution

; False attribution of identity of author or director

'-—(1) In this section, the term “attribution”, in relation to a literary, dramatic,
l'or artistic work or an audio visual work, means an express or implied statement
e ident:ty of the author of the work or the director of the audio visual work.

rperson has the right—
). nottohave aliterary, dramatic, musical, or artistic work falsely attributed
- 10 him or her as author; and

‘"%J_

not to have an audm visual work fa]sely attnbuted to him « or her as
dlrector fffffffff i

[ ght conferred by subsection (2) is mfrmged by a person who—
_'Ssues to the public. coples of—

() a Ixterary, dramatic, musical, or artistic work; or
i) an audlo v:sual work |
lhere'.ls_ a false attnbutlon or

anjartiSchrwork-;ébr' -
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(i) a copy of an artistic wotk,

in or on which there is a false attribution, knowing, or having reason 10 believe, that the
attnbutlon is false.

(4) ‘The nght conferred by s subsectlon (2) is infringed by a person who—
(a) inthe case of lxtera.ry, dramatic, or musical work—

(i) performs the work in public;
(ii) broadcasts the work; or
(iii) includes the work in a cable program,

accompanied by a false attribution; or
(b) inthe case of an audio visual work—

(i) shows the audio visual work in public;

(ii) broadcasts the audio visual work; or

(iii) includes the audio visual work in a cable program,

accompanied by a false attribution, knowing, or having reason to believe. that the
attribution is false. ,;

(5) Theright conferred by subsection (2) is infringed by—
(a) theissue to the public; or
(b} the public display,

of material contmmng a false attribution in connection with any of the acts referred toin
subsection (3) or (4).

(6) Theright conferred by subsection (2) is infringed by a person who, in the course
‘of a business— :
(a) pdssesses.acopy of— .

(i) allterary, dramatic, musical, or artistic work; or

(n) an audm visual work,
inoron ._w,lnpt; there is a false attribution;

~(b) sells or 1ets for hire, offers or exposes for sale or hire, exhibits in public,
or distnbutes a copy of—

(') ahterary, dramatxc musxcal or artistic work; or

i) an audlo v1sua1 work,

- m or on ‘which there isa false attnbutlon, or .

,_ (_c)

ase o an artistic work; possesses the work when there is a false
attnbuuon in'or on the work; or
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(d). . sells, or lets for- hlre offers or exposes for sale or hire, distributes, or
' exhibitsin publlc anarhstxc work in oron which thereis a false atmbutmn

VO k by a partlcular author.

;'4(2) A -person has the right not to have a literary, dramatic, or musical work falsely
presented as being an adaptation of a work of which the person is the author.

‘_ (3) The right conferred by subsection (2) is infringed by a person who issues to the
> copies of a literary, dramatic or musical work in or on which there is a false
entation knowing, or having reason to believe, that the representation is false.

4) The right conferred by subsection (2) is infringed by a person who performs in
"j_"_’bfo_adcasts or includes in a cable program a literary, dramatic or musical work

";“‘(a) ~ the issue to the public; or
(b) the public display,

there is a false representation; or

5 sells or lets for hire, offers or exposes for hire, distributes or exhibits in
publlc acopy of a llterary, dramatic or musical work in or on which there
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False representation as to artistic work
“93.—(1) In this section, the term “representation” means an express or implied
statement as to a matter referred to in paragraph (a), (b) or (c) of subsection (2).

(2) The author of an artistic work has the right—
(@) notto have the work falsely represented as the unaliered work of the
author if the work has been altered after the author parted with possession

of the work;

(b} nottohave acopy of a work that has been altered after the author parted
with possession of the work falsely represented as a copy of an unaltered
work of the author; and

(c}) nottohave acopy of an artistic work falsely represented as being a copy
made by the author of the artistic work.

(3) The right conferred by subsection (2) is infringed by a person who exhibits in
public an artistic work, or a copy of an artistic work, as the case may be, inor on which there
is a false representation knowing, or having reason to believe, that the representation is
false.

(4) The right conferred by subsection (2) is infringed by—
(a) theissue to the public; or

(b} the public display,

of material containing a false representation in connection with any act referred {0
subsection (3).

(5) Theright conferred by subsection (2) is infringed by a person who, in the course
of a business—
(a) possesses an artistic work or a copy of an artistic work, as the case may
be, in or on which there is a false representation; or

(bj“ sells or lets for hire, offers or exposes for sale or hire, distributes, or
exhibits in public an artistic work or a copy of an artistic work, as the case
may be, in of on which there is a faise répresentation,

‘knowing, or having reason to believe, there is such a representaﬂon and that the
representauon is false L . S

(6) The rlght conferred by subsectlon (2) is mfrmgecl by a person who does an act
- described in this sect;o__n or who auth__or_rses a.nother‘ person to do such an act.

Dzvzswn 4-——Rtght to anacy of Certain Photographs and Audiovisual Works

7 wacy of cen‘am phomgraph.s‘ and audwwsual works
94 —(1) A person who for pnvate and dornestlc pnrposes comrmssmns the taking
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) graph or the makmg of-a_n audio visual work has, where copyright exists in the
g work but is owned by some other person, the right—
“(a) ot to have copies of the work issued to the public;

(B) " not to have the work exhibited or shown in public; and

3 (c) not to have the work broadcast or included in a cable program,
2) 'Subject to subsection (i;a) dle nght conferred by subsection (1) is mfrmged by a
rson who does an act of the kind described in paragraph (a), (b).or (c) of subsection (1).

3)"_ The right conferred by subsection (1) is not infringed by an act that would not

fringe copyright in the work under—

(a) section40 (which relates to the identical copying of a work in an artistic
work, audio visual work, broadcast or cable program},

(b) section 54 (which relates to parliamentary and judicial proceedings);
(c) section 55 (which relates to commissions of inquiry and statutory
~ inquiries);
(d} section 61 (which relates to acts done under statutory authority); or
. .( e) section 62 (which relates to acts permitted on assumptions as to expiry of

copyright on the death of the author in relation to anonymous or
pseudonymous works).

4) The right conferred by subsection (1) is infringed by a person who does an act
in subsection (2) or who authorises another person (o do such an act.

Division 5—Supplementary Provisions

Duration of rights

1) -The rights conferred by the following sections CKpII'e when the copyright
-that is the subject of the right expires—

“section 85 (whichrelates to the right to be identified as author or director);

{b) : seet:on 88 (whichrelatestothe right toobject to derogatory treatment of
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- ijt authorship, - 2 right of each joint author.

~ (b) section92 (whlch relates toa false representatlon asto aliterary, dramati
or musical work) S - :

(c) section93 (which relates to a false representation as to an artistic work

Consent and waiver of rights
96 ~—(1) Itisnotan mfnngement of any of the rights conferred by this Part to do any’
act to which the person who is entitled to the right has consented.

2) Any of the rights conferred by this Part may be waived by an instrument in writin :
signed by the person waiving the right.

(3) A waiver given pursuant to subsection (2)—
(a) may relate to a specific work, or to works of a specified description that
are in existence, in progress, or about to be commenced <

(b) must state the rights to which the waiver relates,
{c) ~may be expressed to be subject to revocation; and

(d) if made in favour of the owner or prospective owner of the copyright inj
the work or works to which the waiver relates, is presumed to extend to
any licensee or successor in title unless a contrary intention is expresse

Application of provisions to joint works other than audio visual works
97.—(1) Subsections (2) to (5) do not apply to an audio visual work.

(2) Aconsentor waiver under section 96 by one joint author does not aftect the righ
of the other joint authors.

(3) The right conferred by section 85 is, in the case of a work of joint authorship, 4}
righT of each ]omt author to be identified as a joint author.

“* (4) The nght conferred by section 88 is, in the case of ]omt authorsmp of a work 0 i

that secnon-- o , ) .
“(a) by any false statement as o the authorship of a work of joint authorshiﬁ

(b)) '-_fby"ﬁle false attribution of joint authorship in relation to a work of s
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_ (6) The right conferred by section 92 is mfnnged in the circumstances descnbed in
ction, by any false representaﬂon as to an adaptation of a work of joint authorship,
such a false representation infringes the right of each joint author.

"¢7) 'The right conferred by section 93 is infringed, in the circumstances described in
13 Séction by any false representation as to a matter referred to in paragraph (a), (b) or

(a) the right of each person is satisfied if the person consents to the act in
" question; and

(b} awaiver under section 96 by one person does not atfect the rights of the
other persons.

Application of provisions 1o joint works that are audio visual works

‘to an audio visual work that was, or is alleged to have been, jointly directed.

«2) For the purpose of subsection (1), an audio visual work is jointly directed if the
udio visual work is made by the collaboration of 2 or more directors and the contribution
each director is not distinct from that of the other director or directors.

Application of provisions 1o parts of works

"”'99 «—(1) Therights conferred by section 85 or 94 apply inrelation to the whole or any

#ﬁ}*” section 88 (which relates to the right to object to derogatofy treatment of
a work);

?(b) ——section91-(whichrelates-to-false-attribution of the-identity-of an author
 or director); '

~section92 (whichrelates to a false representation as to a literary, dramatic,
or muswal work);

. ;sectton 93 (whxch relates {0 a faise representatlon as to an artistic work).
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. Part VI

DEALING WITH RIGHTS IN COPYRIGHT WORKS

Division 1—Licences to Deal with Copyright Works

"~ Licence

100.—(1) A licence granted by a copyright owner is binding on every successor in

title to that person’s interest in the copyright, except a purchaser in good faith for valuable 3

consideration and without notice (actual or constructive) of the licence, or a person

deriving title from such a purchaser; and references in this Act to doing anything— 3
(a) with, or without, the licence of the copyright owner; or

(b) other than pursuant to a copyright licence,
are to be construed accordingly.

(2) The licensee under an exclusive licence has the same rights against a successor
in title who is bound by the licence as that licensee has against the copyright owner. ;

 Warranty implied in cerain licences

101.—(1) If a person grants a licence for—
(a) the performance, broadcast or inclusion in a cable programme of a '
copyright work that is a literary, dramatic or musical work or a sound

recording or audio visual work; or :

(b) theinclusionof a copyright work that is an artistic work in a performance,
broadcast, or cable programme,

there is implied a warranty in the licence either—
(i) that the person by whom or on whose behalf the licence is granted

is the owner of the copyright in the work, sound recording or audio

visual work that is the subject of the licence; or

N .
. (ii) that the person by whom or on whose behalf the licence is granted '

is authorised to grant such a licence by the owner of the copyright "

e |1} the work;soundrecordingoraudio visual- work thatis the subjec,t -
of the licence. =

' _(2) If a court is satisfied that—
(a) a person falsely claiming to be, or to have the licence of, the owner of the 3
.copynght in aliterary, dramatic, musical or artistic work or a sound

‘recordingor audio visual work has threatened or commenced proceedmgs
-de&gned to-—— : :

: 1,;7_(1) prohxbxt a performance or broadcast of that work, sound recordmg ;
Lo audzo \usual work, or the inclusion of that work, sound recording
- or audlo vxsual work in a cable programme; or
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(i) claim: damages in respect of a performance or broadcast of that
_ work recording or-audio visual work, or the inclusion of that work,
recordmg or audio visual work in a cable progranmme; and

~(b) as a result of the threat or commencement of proceedings the work,
recording or audio visual work has not been so performed, broadcast or
included in a cable programme,

the court may award damages sufficient to recompense the person threatened or the
defendant in such proceedings, as the case may be, or any other person interested in the
proposed performance, broadcast, or cable programime, for any loss sustained because the
performance broadcast or cable programme did not proceed.

'(3) The provisions of thrs section have effect notwithstanding any provision to the
‘contrary in any licence, and extend to all licences whether granted before or after the
- commencement of this Act.

Division 2—Transmission of Copyright

Transmission of Copyright

102 —(1) Copyright is transmissible, as personal or moveable property, by——
(a) assignment;

(b} testamentary disposition; or

(c) operationof law.

(2) A transmission of copyright may be partial, that is, limited so as to apply—
(a) to one or more, but not all, of the things the copyright owner has the
exclusive right to do;

(b) topart, butnot the whole, of the period for which the copyright is to exist.

Assignment
.=:103.. Anassignment of copyright is not effective unless it is in writing signed by or
on'behalf of the assignor.

Copyrtght to pass under will with unpublished work
04 If under a bequest (whether specific or general) a person is entitled, beneficially
therwise, to—

. (a) anoriginal document or other material thing which records or embodies
aliterary, dramath musical o artrst.lc work that was not published berore
the death of the testator, or

- (b) an ongmal matenal,_zthmg whrch contains a sound recording or audio
: _v1sual work that was not pubhshed before the death of the testator,



'_the bequest is, unless a confrary intention is indicated in the testator’s will or a codicil to |

~is, even'if the c0pyr1ght in the work has expired, actionable as if copyright continued to
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that will, to be construed as including the copyrightin the work in so far as the testator was
the copyright owner immediately before death.

Future copyright
105 -—(1) Future copyright is capable of being assigned, wholly or partially, in the
same manner and in all respects as if the copyright were then in existence, and on coming
into existence the copyright vests in the assignee or the assignee’s successor in title
accordmgly

(2) Sections 100(1), 102(2), and 103 apply to future copyright in the same manner as
they apply to existing copyright.

(3) A licence granted by a person to whom future copyright has been assigned is -
binding on every successor in title to that person’s interest in the copyright, except a
purchaser in good faith for valuable consideration and without notice (actual or constructive) -
of the licence, or a person deriving title from such a purchaser; and references in this Act -
to deing anything— "

(a) with, or without, the licence of the copyright owner; o1

(b) other than pursuant to a copyright licence,
are to be construed accordingly.

Right to make conditions in respect of certain unpublished works ;
106.—(1) 'This section applies where the owner of the copyright in an unpublished ;
literary, dramatic or musical work, or anunpublished artistic work other than a photograph,
has, whether before or after the commencement of this Act, transferred or bequeathed to -
an institution—
(a) theproperty in or possession of the manuscript of the literary, dramatic or
musical work or a copy of the manuscript; or

( b) the property in or possession of the artistic work,

. subject 0. any conditions prohibiting, restricting, or regulating pubhcanon of the work tor
a spemﬁed penod or w1thout any limit on the penod

(2) While the manuscript, copy or work is in the possession of the institution, any i
pubhcahon of the work in breach of such a condition by—

‘(@) theinstitution owning the manuscript, copy or work; :
(b) ‘the‘_iq_s_rtiu'iti'on having possession of the manuscript, copy or work; or E
(c ) _any other person, :

ex:st m the work and the pubhcatlon was an mfrmgemem: ef the copynght
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“.f 3) Nothmg in this sectlon applles to publication with the consent of the person who
would be the owner of the copynght in the work if the copyright had not expired.

{4) Inthissection, “institution” means the (Government, a statutory authority, a local
body, a ‘prescribed library or archive within the meaning of section 48, or any other
institution prescribed by-fegulations made under section 229.

Division 3—Moral Rights

_ Moral rights not assignable
107. The rights conferred by Part V are not assignable.

Transmission of moral rights on death
108.—(1) On the death of a person entitled to a right conferred by section 85, 88 or
- 94 (in this section referred to as “the right”)—
(a} the right passes to any person the deceased person has by testamentary
disposition specifically directed,
i __(b) ifthereisnosuchdirectionbut the copyright inthe work in question forms

part of the estate - the right passes to the person to whom the copyright
passes;

(¢) if, or to the extent that, the right does not pass under paragraph (a) or (&),
the right is exercisable by the personal representatives,

(2) Iif—
(a) under subsection (1)(b), a right passes to the person to whom the
copyright passes; and

(b) the copyright passes in part to one person and in part to another,

the right passes in the same manner as the copyright.

(3) If under paragraph ( a) or ( b ) of subsection (1) a right becomes exercisable by
0re1han one person— o

: (a) inthe case of aright conferred by section 85, the nght may be asserted by
—-—any of those.persons; .

- (b) inthecaseof aright conferred by section 88 or 94, the right is exercisable
- by each of those persons and is satisfied inrelation to any of those persons
“if one of them consents to the treatment or act in question; and

any waxver of the right in accordance with section 96 by one of those
persons does not affect the nghts of the others.
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. (5) - Any infringement after a person’s gleath ofa right conferred by section 91, 92 or
93 is actionable by the person’s personal representatives.

(6) Anydamagesrecovered by personal representativesinrespect of aninfringement
after the death of a person entitled to a right conferred by Part V devolves as part of the
estate asifthe nght of action had existed and been vested in the person immediately before
death. - -

Part VII
REMEDIES FOR INFRINGEMENT
Division 1—Rights and Remedies of Copyright Owner

Infringement actionable by copyright owner
109.—(1) An infringement of copyright is actionable by the copyright owner.

(2) Inproceedings for infringement of copyright, the samerelief by way of damages,
injunctions, accounts, or otherwise is available to the plaintiff as is available in respect of
the infringement of any other property right.

_(3) This section has effect subject to the following provisions of this Part.

Provisions as to damages in infringement proceedings
110.~—(1) If, in proceedings for infringement of copyright, it is proved or admitted
that at the time of the infringement a defendant did not know, and had no reason to believe,
that copyright existed in the work to which the proceedings relate, the plaintiff is not
entitled to damages against the defendant, but without prejudice to any other remedy,
including an account of profits.

(2) Inproceedings for infringement of copyright, a court may, havingre gard to all the
- circumstances and in particular to— .

(a)  the flagrancy of the mfnngement and
(b} _any benefit accruing to the defendant by-reason of the infringement;  --
award such additional damages as the justice of the case may require.

(3) - In proceedings for infringement of copyright in respect of the construction of a
building, an injunction or other order must not be made—
- (a)- after the. constmctlon of the building has begun, so as to prevent the
'bulldlng from being completed; or

‘(b) soasto requue the buﬂdmg, in so far as it has been constructed,to be
' -demollshed ' S
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: Order far delwety up in civil proceedings
——(1) If a person— - -

. (a) hasan infringiﬁg"copy of a work in the person’s possession, custody or
_ control in the course of a business; or

'( b) hasin the person s possession, custody, or control an object specifically
~ designed or adapted for making copies of a particular copyright work,
knowing or having reason to believe that the object has been or is to be

- used to make infringing copies,

wner of the copyright in the work may apply to a court for an order that the infringing
or object be delivered up to the copyright owner or any other person the court directs.

3,:(2) An order must not be made under subsection (1) unless the court also makes, or
appears to the court that there are grounds for making, an order under section 125.

’ (3) A person to whom an infringing copy or other object is delivered up in pursuance
of:an order under this section must, if an order under section 125 is not made, retain the
Opy or object pending the making of an order, or the decision not to make an order, under

Rigﬁt lo seize infringing copies
«~—(1) An infringing copy of a work which is found exposed or otherwise
ediately available for sale or hire, and in respect of which the copyri ight owner would
to-apply for an‘order under section 111, may be seized and detained by the
neror a person authorlsed hy the copynght Owner.

v-c .

but,ma" 1ot seize anything in’ the
S permanent or regular place of



254 Copynght—mll of 1999

S5 I anyﬂnng is selzed under this section, a notice in the prescribed form containing
the prescnbed paruculars as to the person by whom or on whose authority the seizure is
made and the grounds on which it is made must be left at the time and place of the seizure.

Diviéion_Z-—'nght& and Remedies of Exclusive Licensee

- 'Righisand. remed:es of exclusive licensee
113, —(1) 'An exclusive licensee has, except against the copynght owner, the same
rights and remedies under sections 109, 110, 111 and 112 in respect of matters occurring
after the grant of the licence as if the licence were an assignment.

(2) Therights and remedies of an exclusivelicensee under sections 109,110, 111 and
112 are concurrent with those of the copyright owner.

(3) In proceedings brought by an exclusive licensee pursuant to this section, any
~defence s available to the defendant that would have been available if the copyright owner
had brought the proceedings.

Exercise of concurrent rights
114.—( 1) Where proceedings for infringement of copyright brought by the copyright
owner or an exclusive licensee relate (wholly or partly) to an infringement in respect of
which the copyright owner and the exclusive licensee have concurrent rights of action, the
copyright owner or, as the case may be, the exclusive licensee may not, without the leave
of the court, proceed unless the other is either joined as a plaintiff or added as a defendant.

(2) A copyright owner or exclusive licensee who is joined as a plaintiff or added as
a defendant pursuant to subsection (1) is not liable for any costs in the proceedings unless
that person takes part in the proceedings.

(3) Subsections (1) and (2) do not affect the granting of interlocutory relief on an
application by a copyright owner or exclusive licensee alone.

4) ‘Whether or not the cdp'yri'ght owner and the exclusive licensee are both parties

- topmceedmgsfonnfrmgementofcopynghtthatreiate (whollyor partly) toaninfringement ?j
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L COpynght owner or the excluswe licensee in respect of the mfnngement
and -

(c) thecourt must 1f an account of proﬁts is directed, apporuon the profits
- between the copyright owner and the exclusive licensee in a manner the
~court considers just, subject to any agreement between them.

before applying for an order under section 111; and the court may on the application of the
'liéensee make any order under that section it thinks fit having regard to the terms of the

Division 3—Rights and Remedies in Relation to Moral Rights

Infringement of moral rights actionable
, 115.—1) Aninfringement of aright conferred by PartIV is actionable by the person
- entitled to the right.

_ (@) In proceedings for infringement of a right conferred by Part IV, relief by way of
--damages and injunction is available to the plaintiff,

- (3) In proceedings for infringement of the right conferred by section 88, the court
may, if it thinks it is an adequate remedy in the circumstances, grant an injunction on terms
prohibiting the doing of any act unless a disclaimer is made, in terms and in a manner
‘approvedby the court, disassociating the author or director from the treatment of the work.

Division 4—Presumptions

_ Presumptions relevant to literary, dramatic, musical and artistic works
116.—(1) The presumptions set out in subsections (2) to (5) apply in proceedings
ught under this Act with respect to a llterary, dramatic, musical or artistic work.

(2) -If a name purportmg to be that of the author appeared on a copy ot a hteraxy,
Namauc or musical work as published or on an artistic work when it was made, the person
108€- name appeared is presumed, until the contrary is proved—

' (a) tobe the author of the work; and

{b) ~ tohave made the work in circumstances not falling within subsections (2)
1o (4) of section 21, section 26 or section 28,
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“(4)-~Where no name purporting to be that of the author appeared on copies of the work
as published or on the work when it was made, but—
( a) the work qua]xﬁes for copyright under section 19; and

( b) - a name purportmg to be that of the publisher appeared on copies of the
- work as first published,

- the person whose name appeared is presumed, until the contrary is proved, to represent the
author and is entitled to protect and enforce the author’s rights.

(5) Ifthe author of the work is dead or the identity of the author cannot be ascertained
by reasonable inquiry, it is presumed, until the contrary is proved—
(a) that the work is an original work; and

(b) that the plaintiff’s allegations as to what was the first publication of the
work and as to the country of first publication are correct.

Preswumptions relevant 1o certain artistic works
117,—(1) This section applies to any proceedings for infringement of copyright in
any artistic work of which copies in 3 dimensions have been issued to the public by or with
the licence of the owner of the copyright in that artistic wortk.

(2) If,in proceedings to which this section applies, a copy as issued to the public, in
the Fiji Islands or elsewhere, bears a clear and legible label or other mark indicating—
(a) that copyright existed in the artistic work of which the copy was made;

(b)  that a named person was the owner of the copyright in the artistic work
at the time the copy was issued to the public;

(c) thatanamed person was the exclusive licensee of the copyright owner at
- the time the copy was issued to the public; and

(d) _that the copy was first issued to the public in a Spec1ﬁed year,

. itis. presumed until thecontrary isproved—
(i) thatat all material times the defendant had knowledge of each of the
cla:ms sDemﬁed,m paragraphs (a) to.{d}; and -

(u) that the copy was first made available to the public in the yeat
.spec1ﬁed

(3) For the purposes of subsectnon (2) the symbol ( on a label or other mark is to be
taken to 1nd1cate that co “"ght is claimed to exlst in the artistic work of which the copy
so labelled or marked is jade |

(4) Nothmg in .ﬂns sectnon hmlts or affects section 116.
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-~ Presumptions retevant to compu:er programs, sound recordings and audio visual works

18 ~~(1)-In proceedmgs broughtunder this Act with respect to acomputer program,
a copy of a program as 1ssued to the public in electronic form bears a statement—

| (a) thatanamed person was the owner of copyright in the program at the date
- of the issue of the copies in electronic form; or

(b) - that copies of the program were firstissued o the publicin electronic form
~ina specrﬁed year or that the program was ﬂrst pubhshed ina speczﬁed
- Gountry, ,

e statement is admissible as evidence of the facts stated and is presumed to be correct until
the contrary is proved.

(2) Inproceedings brought under this Act with respect to a soundrecording, if acopy

of the recording as issued to the public bears a label or other mark stating—

' {a) thatanamed personwasthe ownerof copyrightintherecording at the date
of the issue of the copies; or

(b)  thatthe recording was first published in a specitied year or in a specified
country,

'"‘“'-‘Tthelabel or mark is admissible as evidence of the facts stated and is presumed to be correct
““until the contrary is proved.

(3) ‘In prdbéedings brought under this Act with respect to a film, if a copy of the film
as issued to the public bears a statement—
(a) that a named person was the author or director of the film;

(b) that a named person was the owner of copyright in the film at the date of
the issue of the copies; or

that the film was first published in a specified year or in a specified
Country,

[ I -- S,

5)" Inl proceedings brought under this Act with respect to a film, if the film as shown
4 public, broadcast or included in a cable programme bears a statement—
(a) thata nar’ned:pe'rs'on was me"aUthor.or director of the film; or

o b) that a named person was the owner of copyright in the hlm immediately
P after it was made -

-
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 the: statementls adrmssnble as ev1dence ofthe facts stated and s presumed to be correct until
the contrary is proved

(6) The presumption created by subsection (5) applies in proceedings relating to an
inftingement alleged to have occurred before the date on which the film was shown in
~ public, broadcast or 1nclud§(_i in a cable programme, in the same manner as it applies in

proceedmgs relating to an infringement alleged to have occurred after the date on which
the film was shown in public, broadcast or included in a cable programme.

Presumptions relevant to works subject to State copyright
119. In proceedings brought under this Act with respect to a literary, dramatic or
musical work in which State copyright exists, if there appears on a printed copy of the work
a statement of the year in which the work was first published commercially, the statement
is admissible as evidence of the fact stated and is presumed to be correct until the contrary
is proved.

Unjustified proceedings
120.—(1) 1If a person brings proceedings alleging an infringement of copyright. 4
court may, on the application of any person against whom the proceedings are brought-—
(a) make a declaration that the bringing of proceedings was unjustitied; and

(b) make an order for the payment of damages for any loss suffered by the
person against whom the proceedings are brought.

(2) A court must not grant relief under this section if the person who brought the
proceedings proves that the acts in respect of which proceedings were brought constituted,
or would have constituted if they had been done, an infringement of the copyright
concerned.

(3) Nothing inthis section makes a legal practitioner liable 10 any proceedings under
__this section in respect of any act done in a professional capacity on behalf of a client.
Division 5—Offences
e Crirﬁfnal fiability Sormaking or dealing with infringing objects
121 —(1) A _person who, other than pursuant to a copyright licence—
A a) makes for sale or hire;

(b)" imports into the Fiji Islands otherwise than for that person’s private and
“domestic use;

( c) ' ‘__'possesses in the course of a business wuh a view to committing any act
- "mfrmgmg the COpynght

7( d) f;m the’ course of a business—

_'(i) offers or exposes for sale or hire;
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(11) eXhlbItS m pubhc or '

(111) distri utes.,

(e) in the course of a busmess or otherwise, sells or lets for hire; or

(f) dlstrlbutes otherw1se than in the course of a business to such an extent as
-~ toaffect pre_;udlclally the copyright owner,

bject that is, and that the person knows or ought reasonably to know is, an infringifig
'p_y,of a copyright work, commits an offence.

72) A person who—
“(a) makes an object specifically designed or adapted for making copies of a
particular copyright work; or

(b) ~ hassuch an object in the person’s possession,

When the person knows or ought reasonably to know that the object is to be used to make
infringing copies for sale or hire or for use in the course of a business, commits an offence.

-....;(3),, -Subject to subsection (4), a person who—
(a) causes a literary, dramatic, or musical work to be performed, if the
performance infringes copyright in the work; or

(b) -causesasound recording or filmto be played in public or shown in public,
if the playing or showing infringes copyright in the sound recording or
fllm

and who knows or ought reasonably to know that copyright in the work or in the sound
recordmg or visual image, as the case may be, would be infringed by the performance,
aymg or showing respectively, commits an offence.

~ (4) Nothing in subsection (3) applies in respect of infringement of copyright by the
ception of a broadcast or cable programme.

(5) A person who comrmts an offence under thls section is hable on conviction—-

- (@) - in the case of an offence against subsection (1), to a fine of $5,000 for
-every infringing copy to which the offence relates, but not exceeding
H—V$50 000 1n respect of the same transaction, and to 1mpnsonment for 12
‘ months, '

in the case of an offence against subsection (2) or (3) toafineof $50 000
+-and to imprisonment for 12 months,

~ inthe case of asecond or subsequent offence against subsection (2) or (3),
toa fme of $100 000 and to 1mpr1sonment for 2 years.
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: (7) Nothing in subsection (1) applies in relation to a literary work or an artistic work
that—
" (a) " relates to a medicine that has been imported by the State pursuant to
secnon 2 or 2A of the Pharmacy and Poisons Act {(Cap 115); and

-—(b) has been made copled published, adapted or distributed in a place
- outsxle the F1_11 Islands byor with thelicenceof the owner of the copyright
“in the work in that place.

Search warrants
122.—(1) If a magistrate is satisfied by information on cath by a police officer that
there are reasonable grounds for believing—
~ (a) that an offence under paragraph (a), (b), (e} or (f) of section 121(1) has
been or is about to be committed in any premises; and

(b) that evidence that such an offence has been or is about to be commiitted
is in those premises,

the magistrate may issue a warrant authorising a police officer to enter and search the
premises, using such reasonable force as is necessary.

(2) A warrant under this section— E
(a) may authorise persons to accompany the police officer executing the
warrant, and

() remains in force for 28 days from the date of its issue.

BT R i e

(3) In'executing a warrant issued under this section a police officer may seize any
article which the officer reasonably believes is evidence that an offence under section 3§
121(1) has been or is about to be committed.

. Order for delivery up in criminal proceedings
... 123.—(1) The court before which proceedings are brought against a person for an
offence against section 121 may, if satisfied that, at the time of the defendant’s arrest or
charge— L
7777 {a)  the defendant had in his, her or its possession, custody or control in the
~ course of a business an infringing copy of a copyright work; or

(b} the defendant ‘had in his, her or its possession, custody, or control an
T object specnﬁcally desxgned or adapted for making copies of a particular

......

make mfrmgmg copxes

order that the mfn nging copy or object be delivered up to the copyright owner or to any
other person ‘the c _ rt?dlrects




capyrigm—nof 1999 | 261

(2) Anorder may be made under spbsechon (1) by the court of its own motion or on
e"zip'phcamn of the prosecution, and may.be made whether or not the: defendant is
nvicted of the offence, but must not be made—

(@) morethan6 years afterthe date on which theinfringing copy or object was
‘made, or

(b).__if it appears to the c_:oﬁrt unlikely that an order will be made in the
- proceedings under section 125.

(3) ~Sections 116 to 119 (which relate to presumptions) apply to proceedings for an
order under this section.

(4 A-personto whom aninfringing copy or other object is delivered up pursuant to
:an_order under this section must retain the copy or object pending the making of an order,
" 'or a decision not to make an order, under section 125.

Liability of officers of body corporate

124. If a body corporate is convicted of an offence against section 121, every director
-_and every person concerned in the management of the body corporate is guilty of the
- * offence, if it is proved that the act that constituted the offence took place with his or her
o authonty, permission, or consent.

Division 6—Disposal of Infringing C opy or Other Object

Order as to disposal of infringing copy or other object

~ 125~—(1) Anapplication may be made to the court for anorder that an infringing copy
or other object delivered up pursuant to an order under section 111 or 123 or seized
pursuant to section 112 or 122 be—

(a) forfeited to the copyright owner; or

(b) destroyed or otherwise dealt with as the court thinks fit.

(2) In considering what order (if any) should be made under subsection (1) the court

st have regard to—

... {(a) whether other remedies available in proceedings for infringement of
— copynght would beadequatﬂo ‘compensate theé copynght OWDer ancﬁo

protect the 1nterests of the copyright owner; and

(b)) the need to ensure t_r__:_a_t___qo,mfr;ngmg copy is disposed of in a manner that
-would adversely affect the copyright owner. -

3) ?' -Before making an order under subsection (1), a court must issue directions as to
G_I,Vics_a of notice on persons who have an interest in the copy or other object.
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@ A person who has an interestin a copy or other object which is the subject of an £
application under subsection (1) is entitled—

(a)  toappearin proceedings for anorderunder this section, whether or notthe: %

person is served with notice; and ‘%

q

(b) to appeal agamst any order made, whether or not the person appears in the ::
proceedings. 3

(5) Anorder madeunder subsection (1) does not take effect until the end of the period 4
within which notice of an appeal may be given or, if before the end of that period notice |
- of appeal is duly given, until the final determination or abandonment of the proceedings -

on the appeal. :

(6) If there is more than one person interested in a copy or other object, a court may '
direct that the object be sold, or otherwise dealt with, and the proceeds divided, and may 4
make any other order it thinks just.

(7) If a court decides that no order should be made under this section, the personin 4§
whose possession, custody, or control the copy or other object was before being delivered i
up is entitled to its return. 4

Affidavit evidence of subsistence and ownership of copyright ;
126 —(1) At the trial of a cause, being— £
fa) an action brought under of this Part; or i

(b) aprosecution for an offence against this Act,
proof of—

(i) thesubsistence, ataparticulartime, of copyright inthe work or other |
subject-matter to which the action or prosecution relates; or

(ii) the ownership, at a particular time, of the copyright in that work or
other subject-matter,

may, subject to subsection (2), be given by affidavit.

____(2)_If a party-to-a cause referred to in subsection (1) desires in good faith that the
person who made an affidavit referred to in that subsection that is proposed to be used in
the cause be cross-examined with respect to the matters in the affidavit, the affidavit may
not be used in the cause unless the person who made it appears as a witness for such cross-
" examination or the court in which the cause is being tried, in its discretion, permits the
affidavit to be used without the person so appearing.
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BORDER PROTECTION MEASURES

Definitions
127. In this Part, unless the context otherwise requires—

ke

claimant” means personwho gives a notice under section 136(1);
“comptfoller”- has the same meaning as in section 2(1) of the Customs Act 1986:

~“control of the Customs” has the same meaning as it has in section 16 of the Customs
Act 1986;

“court” means the High Court;

“officer of customs” has the same meaning as in section 2(2) of the Customs Act
1986;

“pirated copy” —
(a) means any copy of a copyright work that is a literary, dramatic, musical
or artistic work, or of the typographical arrangement of a published
-edition, or of a sound recording or of an audio visual work, where the copy
is made—

(i) directly or indirectly from the copyright work;

(ii) without the licence of the person who owns, in the place where the
copy is made, the copyright in the work; and

(iii) in'circumstances in which the making of the copy would, if it had
been done in the Fiji Islands, have constituted an infringement ot
copyright under this Act; and
(b)  includesanyillicitrecording within the meaning of section 164 including
any illicitrecording thatis a copyright work in a country other than the Fiji
—- -—1Islands-by-er-with the licence-of the owner of the copyright in the-work————
in that country; but.

(c) does not include—

(i) any other copyright work sold in a place outside the Fiji Islands by,
or with the licence of, the owner of the copyright in the work in that
country; or -

(i) ~any popy;igh; work in trzi_n'sit toa pléce outside the Fiji Islands.
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_ ~ Notice may | be given to Comptroller of Customs
128 —(1) A person " ‘owns the copyright in any literary, dramatic, musical or
artistic work; inthe typog phlcal arrangement of apublished edition, in asoundrecordi ng
or in an audio v1sual work may by notice in writing to the Comptroller—
(a) claim that an item is a work in which the person owns the copyright; and

(b) request the Comptroller to detain any pirated copies of the item that are
m or at any tlme come into, the control of the Customs.

(2) A notice under subsection (1) must—
(a) contain the prescribed particulars in support of the claim that the item is
a pirated copy; and

(b)  specify the period for which the notice is to be in force, being a period—
(i) not longer than 5 years from the date of notice; or

(i) ifcopyrightinthe workto which the noticerelates will expire within
5 years after the date of the notice - not longer than the period for
which the copyright will last,

(3) The Comptroller must, upon receiving a notice under subsection (1)—
(a) acceptthenoticeifthe claimantandthe notice comply with the requirements
of this section and any regulations;

(b)  decline the notice if the claimant or the notice does not comply with the
requirements of this section and any regulations,

and must within a reasonable period of receiving the notice advise the claimant whether
the notice has been accepted or declined.

(4) A notice accepted under subsection (3)(a) remains in force for the period
specified in the notice unless—
(a) itisrevoked by the claimant by notice in writing; or

S

- (b)-—itis Idischarge_d by a court under section 133(1).

i e Determination whether-item.is pirated.copy .. .. ... .. L
129.—(1)  Where— :
-~ (a).. a nonce that has been accepted under section 128(3)(a) is in force; and
L (b) ;'j'a Comptroller forms the opinion that any item that has been imported and
' that is in the control of the Customs may be a pirated copy to which the
' 'j‘nl_"the relates

the Com_ptroller__may conduct any mvest1gat10n he or she considers necessary in order to
estabhsh' ,hether or not the item appears to be a pirated copy to which the notice relates.
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- (2) Ifthe Comptroller conducts aninvestigation under subsection (1), he or she may,
- subject to section 130, require— '
(a) the claimant; or

(b) any other person appearing to the Comptroller to have an interest in the
: item, -

-to supply any information the Comptroller may specify for the purpose of the investigation
~within 10 working days of being required to do so.

_ (3) Whether or not the Comptroiler conducts an investigation under subsection (1),

- he or she must, within a reasonable period of forming an opinion under subsection (1),
- make a determination as to whether or not the item appears to be a pirated copy to which
the notice given under section 128(1) relates.

(4) Nothing in this section applies to an item that has been imported for private and
domestic use.

: Limitations on requirement to supply informarion

S 130.—(1) The Comptroller must not require any person to supply information under
o section 129(2) unless the Comptrollerbelieves that the informationisreasonably necessary
for the purposes of an investigation under section 129(1).

(2) -A person who is required to supply information to the Comptroller under section
'129(2) has the same privileges inrelation to the giving of the information as a witness has
in court.

(3) If a person refuses or fails to supply information required by the Comptroller

under section 129(2), the Comptroller may, subject to subsection (2), take that refusal or

- failure into accountin forming anopinionunder section 129(1) or inmaking a determination
under section 129(3).

_ Notice of determination
. --131.—(1) -Written notice of a determination under section 129(3) must as soon as
- practicable be served on—
(a) theclaimant; and

(b) any other person appearing to the Comptroller to have an interest in the
~item.

N (2) A notice requu'ed to be served on a claimant or other person under subsection (1)
may be served—
5 (a) by personal dehvery to the claimant or other person;

(b) . by posting it to the Iast known address of the claimant or other person, in
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whxch case' tis deemed to have been served on the claimant or other
- person at the time at which it would have been delivered in the ordinary
sti _wthh case—

tlSS

@ ;-

(11) it is. presumed until the contrary is proved, that the notice was
posted on, the day on which it was dated; or

ufﬁcient to prove that the notice was properly addressed; and

(c} by sendmg it by facsimile to the last known facsimile number of the
claimant or other person, in which case it is deemed to have been served

 onthe aa_lﬁl_éht or other person on the day after the day on which it was
sent;; ,and, in proving sending, it is sufficient to prove that a facsimile
machine generated a record of the transmission of the notice to the
facsimile number.

(3) The detention of an item under section 132 is not rendered illegal by a failure to
serve a notice under subsection (1) of this section.

Detention of pirated copy
132.—(1) Ifthe Comptroller is of the opinion that an item that has been imported and
that is in the control of the Customs may be a pirated copy to which a notice accepted under
section 123(3)(a) relates, the item must be detained in the custody of the Comptroller or

 : any officer of Customs until-—
(a) the Comptroller is served with an order under section 133(1) that the
' notice be discharged;

(b) the Comptroller is served with an order under section 133(2) that the item
be released;

(¢) proceedings under section 133(3) in respect of the item, including any
' appeal, are determined by a decision that the item is not a pirated copy that
has been imported other than for private and domestic use;

(d) proceedings under section 133(3) in respect of that item, including any
appeal, are abandoned; or

(e) 10working days have elapsed since notice was served under section 128
- andthe Comptroller has not been served with notlce of proceedings under
sectxon 133(3) by a person other than the importer or consignee,

N mereupon the 1tem must SUbjCCt to subsection (3), be released to the person entitled (o
it. -

(2) 'Ihe Comptroller may in any parhcular case extend the period referred to in

subsection (1)( 6’) to 20 working days if he or she considers it appropriate to do so in all the
circumstances. . oo
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(3) Neither the Comptroller nor any officer of Customs may release an item under
subsection (1) unless—
(a) all other legal -requirements as to importation of the item are satisfied;

(b) any requirément' by or under this or any other Act for the deposit of a
security has been satisfied; and

(c) therelease of the item is not otherwise contrary to law,

};;of:eedings
133.—(1) Any person may apply to a court for an order that a notice accepted under
section 128(3)(a) be discharged, and the court may make such an order accordingly.

: - . (2) Any person may apply to a court for an order that an item detained under section
132 be released, and the court may make such an order accordingly.

(3) Any person may apply to a court for a decision on whether or not an item which

 is the subject of a determination under section 129(3} is a pirated copy that has been

imported other than for private and domestic use, and the court must make such a decisicn
accordingly.

AT e ety .

(4) Notice of proceedings under subsection (3) must be served on the Comptroller.

(5) In proceedings under subsection (3), the must court issue directions as to the
service of notice on persons having aninterest in the item thatis the subject of proceedings.
and any such person is entitled—

(a)  toappear inthose proceedings, whether or not the person was served with
notice under section 131; and

(b} toappeal against any order made in those proceedings, whether or not the
person appeared in the proceedings.

{6) Anorder made under subsection (3) does not take effect until the end of the period
within which notice of an appeal may be given or, if before the end of that period notice
of appeal is duly given, until the final determination or abandonment of the proceedings
on the appeal.

Powers of Court

_ 134.

subject of a determination under section 129(3) is a pirated copy that has been imported
other than for private and domestic use, the court may order that the item be—

{(a) forfeited to the claimant;
(b) destrqy’ed; or
| (c) otherwise dealt with as the court thinks fit.
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() In considerin'g—what order -to make under subsection (1), the court must have
regard to— _
- (a) whether other remedies available in proceedings for infringement of
copyright would be adequate to compensate and to protect the interests of

the claimant; and

(b)  the need 1o ensure that no pirated copy is disposed of in a manner that
- would adversely affect the claimant. :

(3) If more than one person is interested in an item which is the subject of an order
under subsection (1), the court may direct that the item be sold, or otherwise dealt with, and
the proceeds divided, and may make any other order it thinks just.

(4) If,in proceedings under section 133(3), the court decides that an item which is the
subject of a determination under section 129(3) is not a pirated copy that has been imported
other than for private and domestic use, the court may order any person who is a party o
the proceedings to pay compensation in an amount the court thinks fit to the importer.
consignee or owner of the item.

Inspection of item
135,—(1) The Comptroller or an officer of Customs must, in respect ot any item in
his or her possession that is or may be the subject of—
fa) anotice under section 128(1);

(b) aninvestigation under section 129 or
{c) proceedings under section 133,

allow any person claiming to have an interest in—
(i) theitem;or

(i) any investigation under section 129, or any proceedings under
section 133, in relation to the item,

to inspect the item,

', (2) . A person who under subsection (1) must be allowed to inspect.an item may—
(a) inspect the item during normal office hours; or

(b) with t.he_'appro'val of the Comptroller or an ofticer of Customs, remove the
- 1tem m":ap'_'_exa__r_nple of the item to a place, for a period, and on conditions
the Comptroller or officer specifies, for the purpose of inspecting it.

~(3) A person who '_int_ends to inspect an item under subsection (2) must give the
Comptr_oller oran of_ﬁcer of Customs not less than 72 hours’ notice of his or her intention
to inspect the item. -
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Notice of parallel import may be given to Comptroller of Customs
136.—(1) A person who owns the copyright in any literary, dramatic, musical or
artistic work, in the typographical arrangement of a published edition, in a sound
recording, or in an audio visual work, may by notice in writing to the Comptroller—
(a) claim—

o () *that‘an‘bbject‘speciﬁed' in the notice is an infringing copy under =

B section 12(3); and

o (ii) thatthe person is the person whose copyright would be infringed by
the importation of the object; and

(b)  request the Comptroller to inform the person—

(i) if the Comptroller becomes aware that any such object is intended
to be imported into the Fiji Islands; or

(ii) if any such objectis in, or at any time comes into, the control of the
Customs.

(2) A notice under subsection (1) must—
(a) contain the particulars in support of the claims referred to in subsection
(1){a}required by the Comptrollerinaform approved by the Comptroller;

(b)  specify the period for which the notice is to be in force, being a period—
_ e (i) notlonger than 5 years after the date of the notice; or

(ii) ifcopyrightinthe work to which the notice refates will expire within
5 years after the date of the notice, not longer than the period tor
which copyright will last; and

(c)  be accompanied by the prescribed fee.

(3) The Comptroller must, in relation to a notice under subsection (1)—
(a) acceptthe noticeifitis givenby a person mentioned in subsection (1) and
complies with subsection (2);

(b) ----—----deC]in&thGJlOﬁC&if—it is not-given by a person mentioned-in-subsection - -
(1) or does not comply with subsection (2); and

(c) within a reasonable time after receiving the notice advise the claimant
whether the notice has been accepted or declined.

@ A notice accepted under subsecuon (3)(a) temains in force for the period
specxﬁed in the notice unless—
(a) itisrevoked by the person who gave it by notice in writing; or

(b)) itis chsch_axged by_‘-the court under section 133.
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(5) Sections 129 to 135 apply to an object which is the subject of a notice under
subsectibn (1) of this section as they apply to an item which is the subject of a notice under
section 128(1).

.Delegan'on of powers, duties, and functions
137. Withthe written consent of the Minister responsibie for finance, the Comptroller
- may from time to time, either generally or-in particular; in writing delegate to any officer
of Customns all or any of the powers, duties and functions conferred or imposed on the
Comptroller by or under this Part.

Protection of persom‘ acting under authority of Act
138. Nelther the State, the Comptroller nor any officer of Customs is liable for any
loss or damage occasioned by anything done or omitted to be done or purporting to have
beendonein the exercise of any power, duty or function under this or under any regulations
made under section 229 for the purposes of this Part, unless the Comptroller or the officer
of Customs has not acted in good faith.

Part X
COPYRIGHT LICENSING

Division 1—Works of more than one Author

Works of more than one author
139.—(1) References in this Part to licences or licensing schemes covering works of
more than one author do not include licences or licensing schemes covering only—
(a) asingle collective work or collective works of which the authors are the
same; or

(b) works made by or by employees of, or commissioned by, a single
individual, firm, company or group of companies.

%

(2) For the purposes of subsection (1), a group of companies means a holding
company and its subsidiaries w1thm themeaning of section 156 of the Companies Act (Cap.

247).
Division 2—References and Applications with respect to Licensing Schemes

Licensing schemes to which sections 141 10 147 apply

140, Sections 141 to 147 apply to—
(a) a hcensmg scheme that—-

(@) s Operated by alicensing body;

(11) relates to copyrlght in aliterary, dramatic, musical or artistic work,
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an audio visual work, or a sound-track when accompanying an
audio visual work;

(iii) covers works of more than one author; and

(iv) relates to licences for copying the work or performing, showing or
, playmg the work in public, broadcasting the work or including the
work in a cable programme or in a communication to the public;

(b)  alicensing scheme in relation to copyright in a sound recording (other
than an audio visual work sound-track when accompanying an audio
visual work), broadcast or cable programme, or in the typographical
arrangement of a published edition;

(c}  alicensing scheme that relates to copyright in a computer pro gramme.
sound recording or audio visual work;
T
(d)  alicensing scheme that authorises—
(i) copying of a literary, dramatic, musical, or artistic work or of the
typographical arrangement of a published edition by or on behalf of
an educational establishment;

(ii) the inclusion in a cable programme service of a broadcast or
communication to the public made from a place in the Fiji Islands
by reception and immediate retransmission; and

(e)  any other licensing scheme provided for by this Act,

and inthose sections the term “licensing scheme” means alicensing scheme of anv of those
descriptions.

Reference of proposed licensing scheme 1o Tribunal
141.—(1) The terms of a licensing scheme that—

(a)  is proposed to be operated by a licensing body: and
(b)  is proposed to apply generally or in relation io any description of cases,

- may be referred to the Tribunal by—
(i) ‘theoperator of the proposed scheme: or

(ii) anorganisation whichrepresentspersons claimingtorequire licences
in cases of a description to which the scheme would apply.

(2) Uponreceipt of a reference under subsection (1) the Tribunal must first decide
~‘whether to entertain the reference and may declme to do so onthe ground that the reference
ls premature.

. (3) If the Tribunal decides to entertam a reference it must consider the matter
referred and make such order, either confirming or varying the proposed scheme so far as
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it relates to cases ofthe descnptlon to which the reference relates, as the Tribunal considers

to be reasonable in the cifcumstances.

@) An order under subseCtjdn (3) may be made so as to be in force indefinitely or for
such penod as the Tribunal decndes

_ Reference of licenising scheme 1o Tribunal
142 -—(1) If while a hcensmg scheme is in operation, a dispute arises between the
operator of the scheme and— '
(a) apersonclaiming to require alicence in a case of a description to which
the scheme applies; or

(b) an organisation which represents such persons,

the operator or that person or organisation may refer the scheme, in so far as it refates to
cases of that description, to the Tribunal.

(2) A scheme that has been referred to the Tribunal under this section remains in
operation until proceedings on the reference are concluded.

(3) The Tribunal must consider the matter in dispute and make such order, either
confirming or varying the scheme so far as it relates to cases of the description to which
the referencejt‘elates, as the Tribunal considers reasonable in the circumstances.

(4) Anorder under subsection (3) may be made so as to be in force indefinitely or for
such period as the Tribunal decides.

Further reference of scheme to Tribunal
143.—(1) Ifthe Tribunal hason a previous reference of a licensing scheme under this
section, section 141 or section 142 made an order with respect to the scheme, then, subject
to subsection (2), while the order remains in force—
(a}) the operator of the scheme;

(b) -~ aperson claiming to require alicence in a case of the description to which
the order applies; or

~(c) amorganisation whichrepresents-such persons;—— -
may again refer the scheme, so far as it relates to cases of that description, to the Tribunal.
(2) 'Eieept"witli 'the”s'pecial leave of the Tribunal, a licensing scheme must not be

referred again to the Tnbunal under subsectlon (1) in respect of the same description of
cases earher than

'12 months after the date of the order on the previous reference; or

_ (b) | 1f the order was 'made so as to be in force for 15 months or less - 3 months
before. the explry of the order,

whlchever occ rs

S
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(3) A scheme that has been referred to the Tribunal under this section remains in
ation until proceedmgs on the reference are concluded.

~(4) 'The Tribunal must consider the matter in dispute and make such order, either
ing, varying, or further varymg the scheme so far as it relates to cases of the
ription to which the reference relates, as the Tribunal considers reasonable in the
IStANCes. . . .

5) Anorder under subsection (4) may be made so as t0 be in force indefinitely or for
period as the Tribunal decides.

N Effect of order of Tribunal made on reference

144.—1) A licensing scheme that has been confirmed or varied by an order of the
'nal under section 141, 142 or 143 remains in operation, so far as it relates to cases of
- description in respect of which the order was made, for as long as the order remains in

(a)  pays to the operator of the scheme any charges payable under the scheme

- in respect of a licence covering the case in question or, it the amount

- cannot be ascertained, gives an undertaking to the operator to pay the
charges when ascertained; and

(b} complies with the other terms applicable to such a licence under the
scheme,

ghe same position as regards infringement of copyright as if the person had at all
al times beenthe holder ofalicence granted by the owner of the copyright in question
ance with the scheme.

“The Tribunal may direct that an order, so far as it varies the amount of charges
s#as-effect from-a date before that on which it was made, but not earlier than the
hich the reference was made or, if later, on which the scheme came into operation.

¥f a direction is given under subsection (3)— -
a)  any necessary repayments, or further payments, must be made inrespect
of charges already paid; and

(b} thereferencein sub_section (2){a)tothe charges payable under the scheme
are to be construed as a reference to the charges payable under the order.

Appl:canon for grant of licence in connection with licensing scheme
I) ‘A person who claims, in a case covered by a licensing scheme, that the
the scheme has refused to grant to that person or to procure the grant to that
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personof ahcencem accordance thh the scheme orhas failed to do so within areasonable
time after being asked, may apply to the Tribunal for a licence.

(2) A person who clalms, ina case excluded from a licensing scheme—
(a) that the operator of the scheme has refused to grant to that person or to
- procure the grant to that person of a licence, or has failed to do so within
a reasonable time_of being asked, and that-in the cireumstanees it is
unreasonable that a licence should not be granted; or

(b) that the operator of the scheme proposes terms for a licence that are
unreasonable,

may apply to the Tribunal.
\-\.
(3) A caseis to be regarded as excluded from a licensing scheme for the purposes of
subsection (2) if—
(a) the scheme provides for the grant of licences subject to terms excepting
matters from the licence and the case falls within such an exception; or

(b} the case is so similar to those in which licences are granted under the
scheme that it is unreasonable that it should not be deait with in the same
way.

(4) Ifthe Tribunal is satisfied that a claim under subsection (1) or (2} is well-founded.
it must make an order declaring that, in respect of the matters specified in the order, the
applicant is entitled to a licence on such terms as the Tribunal considers are applicable in
accordance with the scheme or, as the case may be, are reasonable in the circumstances,

(5) An order under subsection (4) may be made so as to be in force indetinitely or for
such period as the Tribunal decides.

App_l_ication Jor review of order as 1o entitlement to licence
- 146.—(1)_Ifthe Tribunal has made an order usider section 145 that a person s entitled
toa licence under a ncensmg scheme the operator of the scheme or the original applicant

) Excep’t With‘the special leave of the Tribunal, an application must not be made
under subsect:on (1) earher than—
(a) 12 months-after the date of the -order, or of the decision on a previous
: apphcanon under thts section; or

(b} : _ 1f the or_der was made soastobeinforce for 15 months or less,or as aresult
o __f}°f thé¢ ect_smn ona prevxous application under this section, is due to
7 expire. thhm 15 months of that demslon 3 months before the expiry date,

'whl chever occurs ’ﬁrst ¥
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7 (3) TheTribunal mustonan apphcatmn for review under this section confirm or vary
‘17 its order as the Tribunal considers reasonable, having regard to the terms of the licensing
 scheme or, as the case may be, the circumstances of the case.

Effect of order of Tribunal made on application
147. Ifthe Tribunal has made an order under section 145 which remains in tor(,e the
‘ person in whose favour the order i is made is, if the person— :
R - (@)~ paysto the operator of the scheme any charges payable in accordance with
A the order; or .

(b) if the amount cannot be ascertained - gives an undertaking to pay the
charges when ascertained; and

(c) complies with the other terms specified in the order,

in the same position as regards infringement of copyright as if the person had at all material
times been the holder of a licence granted by the owner of the copyright in question on the
terms specified in the order.

Division 3—References and Applications with respect to Licensing by
Licensing Bodies

Licences to which sections 149 to 152 apply
148. Sections 149 to 152 apply to the following deacriptions of licence granted by a
licensing body otherwise than under a licensing scheme—
(a) alicence that—

(i) relates to copyright in a literary, dramatic, musical or artistic work. '
in an audio visual work, or in a sound-track when accompanying an
audio visual work;

(ii) covers works of more than one author; and

(iii) authorises the copying of the work or the performance, showing or
playing of the work in public, or the broadcasting of the work, or the
inclusion of the work in a cable programme or communicatipnto the
public; '

______ _(b) alicence relating to copyright in a sound recording (other than an audio
L visual work), in a sound-track when accompanying an audio visual work,
broadcast, or cable programme, or in the typographical arrangement of a
published edition; _ _
(c) alicence that authorises the copying of a literary, dramatic, musical or

artistic work or the typographical arrangement of a published edition by
or on behalf of an educational establishment,

‘and in those sections the term “licence” means a licence of any of those descriptions.
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Reference to Tnbumd of pmposed licence
149.—(1) The terms on which a licensing body proposes to grant a licence may be
referred to the Tribunal by the licensing body or the prospective licensee.

(2) Uponreceiptof a reference under subsection (1) the Tribunal must first decide
“whether to entertainthe reference and may dechne todosoonthe grou nd that the reterenc,e
is premature

(3) If the Tribunal decides to entertain a reference, it must consider the terms of the
prOposed licence and may make such order, either confirming or varying the terms, as it
" considers reasonable in the circumstances.

(4) Anorder under subsection (3) may be made so as to be in force indefinitely or for
such period as the Tribunal decides.

Reference to Tribunal of expiring licence
150.—(1) Alicensee under a licence that is due (0 expire, either by effluxion of time
or as a result of notice given by the licensing body, may refer the licence to the Tribunal
on the ground that it is unreasonable in the circumstances that the licence should cease to
be in force.

(2) A reference under subsection (1) may not be made earlier than 3 months before
the licence is due to expire.

(3) Alicenceinrespectof which areference has been made to the Tribunal under this
section remains in operation until proceedings on the reference are conchuded.

(4) If the Tribunal finds a reference well-founded, it must make an order declaring
that the licensee continues to be entitled to the benefit of the licence on such terms as the
Tribunal considers reasonable in the circumstances.

(5) Anorder under subsection (4) may be made so as to be in force indefinitely or for
such period as the Tribunal decides.

Apphcanon Jor review of order as to licence
151 —-(1) If the Tribunal has made an order under section 149 or 150, the licensing
body or the person entitled to the benefit of the order may apply to the Tribunal to review
the order

(2) Except with the specral leave of the Tnbunal an application cannot be made
under subseenon (1) earlier than— - :
. ‘( ) 12 months after the date. of the order or of the GECISIOII 0n a previous
apphcatnon under this section; or :
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(h) ifthe order was made so as to be in force for 15 months or less, or, as a
result of the decision on a previous application under this section, is due
to expire within 15 months of that decision, 3 months before the expiry
date,

checyeor occurs first.

¢35 ‘he Tribunal muston an application for review under this section confirm cr vary
ey 2% it considers reasonable in the circumstances.

Effect of order of Tribunal as to licence
be --{ 1) If the Tribunal has made an order under section 149 or 150 and the order
wane w0 force, the person entitled to the benefit of the order s, if the person—
fer)  pays to the licensing body any charges payable in accordance with the
order; or

/hj  if the amount cannot be ascertained, gives an undertaking to pay the
charges when ascertained; and

‘) complies with the other terms specified in the order,

£z M{,f, position asregards infringement of copyright as if the person had at all material
< meson the holder of alicence granted by the owner of the copyright in question on the
srecified in the order.

= “{ e benefit of an order under this Part may be assigned—
) inthe case of an order under section 145, if assignment is not prohibited
under the terms of the Tribunal’s order; and

74)  inthe case of an order under section 150, if assignment was not prohibited
under the terms of the original licence.

~# 1w Tribunal may direct that an order under section 149 or 150, or an order under
1 wvarying such an order, so far as it varies the amount of charges payable, has
w2 date before that on which the order is made, but not earlier than the date on
reference or application was made or, if later, on which the licence was granted
sase-may be, was duetoexpire. - ... R

4 ﬂireétio_n is made under subsection (3)—
~ any necessary repayments, or further payments, must be made in respect
of charges already paid; and

- the reference in subsection (1)(a) to the charges payable in accordance
with the order is to be construed, where the order is varied by a later order,
-as areference to the charges payable under the later order.



278 - Copyright—11 of 1999
-Division 4~—Factors to be_ Taken into Account in Certain Classes of Cases

Unreasonable discrimination
153. Indetermining what is reasonable on a reference or application under this Part
relating to a licensing scheme or licence, the Tribunal must have regard to—
(a) the availability of other schemes, or the granting of other licences, to other
| persons m smular circumstances; and

” (b) theterms of those schemes or llcences

and must exercise its powers so as to ensure that there is no unreasonable discrimination
between licensees, or prospective licensees, under the scheme or licence to which the
reference or application relates and licensees under other schemes operated by, or other
licences granted by, the same person.

Licences for reprographic copying
154, 1If a reference or application is made under this Part relating to the licensing of
reprographic copying of published literary, dramatic, musical or artistic works, or of the
typographical arrangements of published editions, the Tribunal must have regard to—
(a) the extent to which published editions of the works in question are
otherwise available;

(b)  the proportion of the work to be copied; and

(c)  the nature of the use to which the copies are likely to be put.

Licences for educational establishments in respect of works included in broadcasts or cable programmes
155.—(1) This section applies to a reference or application made under this Part in
relation to a licence for— ‘
(a) the recording, by or on behalf of an educational establishment, of a
broadcast or cable programme that includes a copyright work; or

(b)  the making of copies of such a recording,
for educational purposes.

(2) Where this section applies, the Tribunal must, in considering what charges (if
- —any)shouldbe paid foralicence; haveregard to the extent to-which the owners of copyright-
in the work included in the broadcast or cable programme have already received, or are

entitled to receive; payment in respect of their inclusion. '

. Licences to reflect conditions imposed by pramoters of events
156. —(1) In respect.of a licence relating to a sound recording, audio visual work,

broadcast or cable programme that includes, or is to include, any entertainment or other
event, the Tnbunal—- L : :

. (a) must have. regard to any conditions 1mposed by the promoters of the :
-entertainment or other event; and
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(b)  mustnot hold a refusal or fallure to grant a licence to be unxeasonable if
" the licence could not have been granted consistently with any such
conditions.

(2) Nothing in this section requires the Tribunal to have regard to any conditions in
so far as they—
~ (a)__ purport to regulate the charges to be imposed in respect of the grant of a
licence; or

(b) relate to payments to be made to the promoters of any entertainment or
other event in consideration of the grant of facilities for making the
recording film, broadcast, or cable programime.

Licences to reflect paymenis in respect of underlying rights |

157.—(1) In considering what charges (if any) should be paid for a licence on u
reference or application under this Part in relation to a licence for the rental to the public
of copies of a computer program, sound recording or audio visual work, the Tribunal must
take into account any reasonable payments that the owner of copyright in the computer
program, sound recording or audio visual work is liable to make. in consequence of the
granting of the licence or of the acts authorised by the licence, to owners of copyright in
works included in the program, recording, or audio visual work.

(2) Onareference or application under this Part in relation to licensing inrespect or
copyright in a sound recording, audio visual work, broadcast or cable programme, the
Tribunal must take into account, in considering what charges (if any) should be paid for
a licence, any reasonable payments that the copyright owner is liable to make, in
consequence of the granting of thelicence or of the acts authorised by thelicence, inrespect
of any performance included in the recording, audio visual work, or cable programme.

Licences in respect of works included in retransmissions

158.
to alicence to include in a broadcast, communication to the public or cable programme—
(a)  aliterary, dramatic, musical or artistic work; br

(b)  asound recording or audio visual work,

~ where one broadcast communication to the public or cable progrﬁﬁiihe (“the first
transmission”) is, by reception and immediate retransmission, to be further broadcast,
- communicated to the pubhc or mcluded inacable] programme (“the turther transmission”).

2) So far as the further transmission is to the same area as the first trapsmission, the
-~ Tribunal must, in considering what charges (if any) should be paid for licences for either
transmission, have regard to the extent to which the copyright owner has already received,
~or is entitled to receive, payment for the other transmission that adequately remunerates
-the copyn ight owner in respect of iransmlssmns 1o that area.
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(3) .So far as the further transmission is to an area outsme that to which the first
transmission is made, the Tribunal must not take the further transmission into account in
considering what charges (if any) should be paid for licences for the first transmission.

Division 5—Reprographic copying by Educational Establishments

“ Power to extend coverage of scheme or licence

159.—(1) This section applies to—
(a) alicensing scheme to which, by virtue of section 140, sections 141 to 147

apply,; and

(b) alicence to which, by virtue of section 148, sections 149 to 152 apply,

so far as the scheme provides for the grant of licences, or the licence is alicence authorising
the making by or on behalf of an educational establishment for the purposes of instruction
of reprographic copies of a published literary, dramatic, musical or artistic work, or of the
typographical arrangement of a published edition.

— (2) If it-appears to the Minister with respect to a scheme or licence to which this
5 section applies that—
(a) works of a description similar t0 those covered by the scheme or licence
are unreasonably exciuded from it; and

(b} ~ making them subject to the scheme or licence would not conflict with the
normal exploitation of the works or unreasonably prejudice the Jegitimate
interests of the copyright owners,

the Minister may by order provide that the scheme or licence extends to those works.

(3) Ifthe Minister proposes to make an order under subsection (2), the Minister must
give notice of the proposal to—
(a) the copyright owners;

(b) thelicensing body in question; and

(c) suchpersonsororganisationsrepresentative of educational establishments,
e ——and- anynther persons or organisations, as.the Minister thinks fit.

/
(4) A notice under subsection (3) must inform the persons notified of their right to

make written or oral representations to the Minister about the proposal within 6 months
from the date of the notice; and if any of them wishes to make oral representations, the
- Minister must appomt a person to hear the representaﬂons and report to the Minister.

(5) In cons1dermg whether to make an order under subsection (2) the Minister must
take into-account: any representations made under subsection (4) and any other matters
which appear to the Mlmster to be relevant.
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: Variation or discharge of order extending scheme or licence
160.—(1) The owner of the copyrightin a work in respect of which anorder is in force
under section 159 may apply to the Minister for the variation or discharge of the order,
stating the reasons for making the application.

(2) 'The Minister must not entertain an application under subsection (1) made within
2 years of the making of the original order, or of the making of an order on a previous

exceptional. “

(3) After considering an application under subsection (1) the Minister may—
(a} confirm the order forthwith; or

{b) give notice of the application to—
(i) the licensing body in question, and

(i) such persons or organisations representative of educational
establishments, and such other persons or organisations, as the
Minister thinks fit.

(4) A notice under subsection (3)(b) must inform the persons notified of their right
to make written or oral representations to the Minister concerning the application within
2 months from the date of the notice; andif any of them wishes to make oral representations,
the Minister must appoint a person to hear the representations and report to the Minister.

(5) In considering an application under this section the Minister must take into
account thereasons for the application, any representations made under subsection (4), and
any other matters which appear to the Minister to be relevant.

(6) TheMinister may make any order the Minister thinks fit confirming or discharging
an order under section 159 (or, as the case may be, the order as previously varied), or
varying (or further varying) it so as to exclude works from it.

Appeals against orders
161.—(1) The owner of the copyright in a work which is the subject of an order under

—--section-159-may.appeal to the Tribunal and the Tribunal may confirm or discharge the

order, or vary it so as to exclude works from it, as it thinks fit having regard to the
considerations mentioned in subsection (2) of that section.

(2) If the Minister has made an order unglef section 160—
~(a) theperson who applied for the order; or

(b) any person or.organisation representing an educational establishment
- which was given notice of the application for the order and which made
representations in accordance with subsection (4) of that section,
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may appeal to the Tribunal and the Tribunal may confirm or discharge the order or make
any other order whxch the Mnmster mlght have made.

(3) Anappealunder this section cannotbe brought later than 6 weeks after the making
of the order appealed against or such later time, as the Tribunal allows.

(4) _An order under section 159 or 160 does not come into effect until the end of 6

weeks after the making of the order or, if an appeal is brought before the end of that period,
until the appeal proceedings are disposed of or withdrawn.

(5) If an appeal is brought after the end of the period mentioned in subsection (4), a
decision of the Tribunal on the appeal does not affect the validity of anything done in
reliance on the order appealed against before the decision takes effect.

Division 6—Implied Indemnity in Schemes or Licences for Reprographic Copring

Implied indemnity in certain schemes and licences for reprographic copying
162.—(1) This section applies to—
(a)  every schemé for licensing reprographic copying of a published literary.
dramatic, musical or artistic-work, or of the typographical arrangement of
a published edition; and

~{b) every licence granted by a licensing body for such copying,

if the scheme or licence does not specify the works to which it applies with such
particularity as to enable a licensee to determine whether a work falls within the scheme
or licence by inspection of the scheme or licence and the work.

(2) There is implied—
(a) in every scheme to which this section applies an undertaking by the

operator of the scheme to indemnify a person granted a licence under the
scheme; and

(b). in every licence to which this section applies an undertaking by the
licensing bocly to indemnify the licensee,

~against any liability mmmedbyihelmensee by reason of the licensee having infringed ....—

copynght by making or authonsmg the making of reprographic copies of a work in
cxrcumstances wnhm the apparent scope of the licence.,

3) For the purposes of this section, the circumstances of a case are within the
apparent scope of a licence if—
(a ) _itis not apparent from inspection of the licence and the work in question
.- that the work does not fall within the description of works to which the
hcence apphes and
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(b) thelicencedoes notexpressly providethatitdoes notextendto copyright
of the description infringed.

(4) In this section, the term “liability” means liability to pay—
(a) any sum payable in respect of an infringement of copyright;

(b) - costs reasonably incurred by a licensing body in connection with actual
or contemplated proceedings against the licensee for infringement of
copyright.

(5) A scheme or licence to which this section applies may contain reasonable
provision—
(a)  with respect to the manner in which, and the time within which. claims
under the undertaking implied by this section are to be made;

(b) enabling the operator of the scheme or, as the case may be, the licensing
body to take over the conduct of any proceedings affecting the amount ot
the operator’s or, as the case may be, the licensing body’s liability
indemnify under such an undertaking.

Determination of equitable remuneration
163.—(1) li—
~ (a) acopyright owner and a librarian cannot agree as 1o the remuneration to
be paid to the copyright owner under section 51(3)(d);

(b} acopyright owner and the State cannot agree as to the remuneration (o be
paid to the copyright owner under section 58(2);

(c) anexclusivelicensee and the State cannot agree as to the remuneration to
be paid to the exclusive licensee under section 59(2);

(d) alicensee and the copyright owner or exclusive licensee, as the case may
be, cannot agree on the part of the payment to be paid to the licensee under
section 59(3); or <

(e) acopyright owner and a person who makes a recording ot a broadcast or

B _____cable programme cannot agree as to the remuneration to be paid to the

copyright owner under this Act,
either party may apply to the Tribunal to determine the remuneration to be paid.

(2) The Tribunal must consider a matter referred to it under subsection (1) and make
an order it considers reasonable in the circumstances.

(3) Either party to an drdéf;méde under this section may apply to the Tribunal to
review its order. I
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cannot be made earher than 12 months after the date of the original order or of the order
on a previous apphcatlon under that subsection.

(5) The Tnbunal must on an application for review under this section confirm or vary
its original order as it con31ders reasonable in the circumstances.

(6) "An order under s subsecﬂon (5) has effect from the date on Which itis made or a
later date specified by the Tribunal.

Part X

PERFORMERS’ RIGHTS
Division 1—General

Definitions
164. In this Part of this Act, unless the context otherwise requires—
“copy”, in relation to a recording,
(a) means a copy of arecording made directly from that recorcing: and

(b} includes a copy of a recording made indirectly from that recording:

“illicit recording” — %
(a) means arecording of the whole or any substantial part of a performance
made without the performer’s consent and otherwise than for private and {;

domestic use; and |

(b) includes a copy, made without the performer’s consent and otherwise a
than for private and domestic use, of a recording where— :

(i) therecording was made with the performer’s consent, but the copy
is made for purposes different from those for which the performer
gave his or her consent to the recording; or

- (i1) the recording was made in accordance with one or more of the
exemptions in sections 170 to 174 or sections 179 to 181 but the
copy is made for different purposes;

“performance” —
(a) means—

(i)' adramatic performance, including adance, amime,and aperformance
' glven with the use of puppets;

(ii) - a musical performance;
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' tatlon of aliterary work; or

(1v) a performa ce of 2 vanety act or any similar presentaﬂml

bemg in any such case elther—. _

(A) a llve performance given in any country by a Fiji Islands
cxhzen or a person domiciled or resident in the Fiji Islands, or
“bya cmzen or subject of or a“person'domiciled or resident in
a Convenhon country;

(B) alive performance given in the Fiji Islands or in a Convention
country; or -

(C) a performance to which this Part applies pursuant to section
165(2) or 200 or to regulations made under section 201; but

(b)  does not include—
(1) a performance referred to in section 45(1);
(ii) areading, recital, or delivery of any item of news and information:
(iii) a performance of a sporting activity; or

(iv) participation in a performance as a member of an audience;

“recording” inrelation to a performance, includes arecording or audio visual work—
(a) ~made directly from the performance; or

(b) made from a broadcast or communication t© the public, or a cable
programme, that includes the performance.

Application
165.—(1) This Part applies to any act done on or after the commencement of this Act
in relation to a performance given on or after such commencement.

(2) Notwithstanding subsection (1), 1f a performance was given—
_(a) inthe Fl_]l Islands

(_bkr)ﬂ'f ina Conventmn country in respect of which section 200 applies;

(c) ina country or other place in respect of which a regulation under section
201 is in force; _

(d) inany place by aFiji Islands citizen or a person domiciled or resident in
© . the'HijiIslands; or by a‘citizen or subject of or a person domiciled or
resident in a Convenuon country

this Part of this Actalso applles in relahon to aperform ance givenbefore the commencement
of this Actif— SN
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(i) not morc'tha'n: 50years has elapsed from the end of the calendar year
- m wluch the performance was given; or

(i) in the case ofa performance given in a Convention country, or in
another country by a citizen or subject of or a person domiciled or
re51dent in'a Convention country, any period of protection given to

_ that performance in the Convent;on country has not explred

(3) Notw1thstandmg that by virtue of subsection (2), this Part applies to a performance
given before the commencement of this Act, nothing in this Part applies to—
(a) any actdone, in relation to that performance, before the commencement
of this Actorin pursuance of arrangements made before the commencement
of this Act; or

(b) the sale, letting for hire, or offer or exposure for sale or hire, after the
commencement of this Act, of any recording or copy of a recording in
existence in the Fiji Islands immediately before the commencement of
this Act.

(4) The rights conferred by this Part are independent of —
(a) any copyright in, or moral rights relating to, any work performed or any
~ soundrecording or audio visual work of, or a broadcast, communication
to the public or cable programme that includes, the performance; and

(b) any other right or obligation arising otherwise than under this Part,

(5) Therights conferred by this Part on a performer are conferred only in relation to
performances by that performer, whether alone or with others.

Division 2—Performers’ Rights

Consent required for recording or live transmission of performance
166.—(1) Aperformer’srights areinfringed by a person who, withoutthe performer’s
consent—
( a) makes, ~otherwise than for_the person’s private_and-domestic use, a
o recordmg of the whole or any substantial part of a performance; or

(b)ﬂ broadcastshve orcommumcates tothepubllc the whole or any substantial
pa.rt of a performance.

.. @) In prooeedmgs for-infringement of a performer’s rights brought under this
section, a defendant, f'ho shows that at the time of the infringement the defendant believed

on reasonable grounds that the performer’s consent had been given is not liable to pay
. damages ' E T
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- Infringément by use of illicit recording
167. A performer S rlghts are infringed by a person who, without the performer’ s
consent—
(a) presents for public performance the whole or any substantial part of a
performance; or

(b)  broadcasts, communicates to the public or includes in a cable pro gramme
the whole or any substantial part ‘f a performance, '

by means of a recording that is, and that the person knows or has reason to believe is, an
illicit recording. '

Copying of recordings
168.—(1) Aperformer’srights areinfringed by aperson who, without the performer’s
consent and otherwise than for that person’s private and domestic use, copies arecording
if the person knows or has reason to believe that the recording was made without the
performer’s consent.

(2) In proceedings for infringement of a performer’s rights brought under this
section, a defendant who shows that at the time of the infringement the defendant believed
onreasonable grounds that the performer’s consent to the recording had been given is not
liable to pay damages.

(3) A performer’s rights are infringed by a person who, without the performer’s

consent and otherwise than for the person’s private and domestic use, copies arecording—

(a) if the copy is made for purposes different from those for which the
performer gave consent to the recording; or

(b) if the recording was made in accordance with one or more of the
exemptions contained in sections 170 to 174 or sections 176 to 181, but
the copy is made for different purposes.

(4) In proceedings for infringement of a performer’s rights brought under this
section, a defendant who shows that at the time of the infringement the defendant believed

on reasonable grounds that the performer’s consent to the copymg of the recordmg had
been given is nof Tiable to pay damages. R

Infrmgemen.f-by importing, possessing, or dealing with illicit recording
169.—(1) Aperformer snghts aremfrmged by aperson who, without the performer’s
consent—
(a)  imports into the Fiji Islands othenwse than for the person’s private and
domestic use; or - -

(b) in the course of a business, possesses, sells, lets for hire, offers or exposes
- for sale or hlre, or dlstn‘outes

arecording thati is, and that the person knowsor hasreason to believe is, anillicit recording.
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(2) If,in pmmedmgs for infringement of a performer’s rights brought under this
section, a defendant shows that the recording was innocently acquired by the defendant or
a predecessor in title of the defendant, the only remedy available against the defendant in
respect of the infiingement is damages not exceeding a reasonable payment in respect of

the act complainad of.

OF In..,sﬁbséeﬁan-(Z), “innocently acquired” means that the person acquiring the
recording did not know, and had no reason to believe, that it was an illicit recording.

Division 3—Acts Permitted in relation to Performances

Incidental copying of performance or recording
170.—1) Tue rights conferred by this Part are not infringed by—
(a) wwincidental copyingofaperformanceorrecordinginasoundrecording,
audio visual work, broadcast, or cable programme;

(b)  thw public performance of a sound recording or audio visual work, the
making of a broadcast or the communication of a cable programme to the
pubdlic. if the performance or recording has been incidentally copied in
at sound recording, audio visual work, broadcast, or programme; or

(c) x issue to the public of copies of such a sound recording audio visual
work. broadcast, or cable programme.

(2) For the paaposes of this section, a performance or recording, so far as it consists
of—
(@) waNcor
(b) woids spoken or sung with music,

is not incidentallv copied in another work if the performance or recording is deliberately
copied.
Permitici 15 in relation to performances, criticism, reviews, and news repokting
171. Copying of a performance or recording—

(a) forthe purposes of criticism or rev1ew of that or another pertormance or
o T o wrding, ofof a work or :

(b) - foeihe purposes of reporting current events,
does not infringe zry of the rights conferred by this Part.

Things done for purposes of instruction or exantination

172, -—(1) Theuights conferred by this Part are not infringed by the copying of a
recording Of a perifInance if—
{a) Uw gopying is done—

'@ inpreparing a course of instruction;
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(:1) for use durmg a course of instruction;
(iii) - durmg a course of instruction; or
(y). after a course of instruction,

if the 1nstruct10n is'on how to make audio visual works or audio visual sound-
tracks or relatcs to the learning ofalanguage or is conducted by correspondence;
“(b) the copymglsﬂone by oronbehalf of a person who is to give, is giving,
or has given the lesson, or by or on behalf of a person who is to receive,

is receiving, or has received the lesson; and

{c) nochargeismade for the supply of a copy to any student or other person -
who is to receive, is receiving, or has received the lesson.

(2) The rights conferred by this Part are not infringed—
(a) bythecopying of arecording of a performance for the purposes of setting
or answering the questions in an examination: or

(b) by anything done for the purposes of an examination by way of
‘communicating the questions to the candidates.

Playing or showing sound recording, audio visual work, broadcast or cable programme
-at educational establishmeni.

173.—(1) . The public performance of a sound recording, audio visual work, broadcast
or cable programme at an educational establishment for the purposes of instruction, before
an audience consisting of persons who are students or staff members at the establishment
or persons directly connected with the activities of the establishment, does notinfringe any
of the rights conferred by this Part.

(2) For the purposes of this section, a person is not a person directly connected with
the activities of an educational establishment by reason only that the person is a parent or
guardian of a student at that educational establishment.

Recording of broadcasts and cable programmes by educational establishment
174. Arecording of a broadcast or cable programime, or a copy of such a recording,
may be made by or on behalf of an educational establishment for the educational purposes
-of the establishment withoutinfringing any of the Tights conferred by this Part in relation
to any performance or recordmg mcluded in the recording or copy.

. _ Subséquem dealings
175.—(1) If a recordmg, ora copy ofa recordmg, that would otherwise be an illicit
recording— -
(a) ismadei in accordance with section 172 or 174; and

(b) is subsequently dealt W1th in terms of subsection (2) of this section,

-it is an illicit recordmg——-- :
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(i) for the purposes of the dealing referred to in paragraph (b) unless the
-dealing is authorised by the performer; and

(ii) for the purposes of any dealing that is subsequent to the dealing
referred to in paragraph (b), unless the first-mentioned dealing js
authorised by the performer.

(2) In subsection (1) the term “dealt with” means sold or let for hire, or offered or
exposed for sale or hire, in the course of a business.

Parliamentary and judicial proceedings
176, The nghts conferred by this Part are not infringed by anything done for the

purposes of—
(a) parliamentary or judicial proceedings; or

(b) reporting such proceedings.

Commissions of inquiry and statutory inquiries
177. 'The rights conferred by this Part are not infringed by anything done for thc
purposes of—
(a) the proceedings of a commission of inquiry a ministerial inquiry or =
statutory inquiry;

(b) reporting any such proceedings that are held in public.

Acts done under statutory authority
178.—(1) If the doing of a particular act is specifically authorised by a written law,
the doing of the act does not infringe the rights conferred by this Part unless the Iaw
provides otherwise.

(2) Nothing in this section excludes any defence of statutory authority otherwise
available under or pursuant to any written law.

kS

Use of recordings of spoken words in certain cases
179. —(1) If arecording of the reading or recitation of a literary work is made—
—{a)— fc_)r the purpose-of reporting current events; or -

(b) for the purpose of broadcasting, or cdmmunicating to the public, the
whole or part of the reading or recuatnon

itisnotan mfrmgement of the nghts conferred by this Part to use the recording (or to copy
the recording and use the copy) for that purpose, if the conditions contained in subsection
(2) are comphed w1th

-----

(a) the recordmg is a direct recordmg of the reading or recitation and is not
taken from aprevious recording or from a broadcast or cable programme;
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(b) - the makmg of the recordlng was not prohibited by or on behalf of the
person gwmg the readmg or recntatlon

(c) theuse made of the recording is not of a kind prohibited by or on behalf
of that person before the recordmg was made; and

(d) theuseis by or w1th the authority of aperson who is lawfully in possession
__oftherecording.

Recordings of folk-songs
180.—(1) A recording of a performance of a song may be made for the purpose of
including the song in an archive maintained by a prescribed body without infringing any
of the rights conferred by this Part, if the conditions in subsection (2) are complied with.

(2) The conditions referred to in subsection (1) are that—
(a) the words are unpublished and of unknown authorship at the time the
recording is made;

(b) the making of the recording does not infringe any copyright; and
(c)  the making of the recording is not prohibited by any performer.

(3) Copies of a recording made in reliance on subsection (1) and included in an
archive maintained by aprescribed body may, if the condition in subsection (4) is complied
with, be made and supplied by the archivist without infringing any of the rights conterred
by this Part,

(5) Theconditionreferred to insubsection (3)is that no personis furnished with more
than one copy of the same recording.

Playing of sound recording for purposes of club, society, etc.
181.—(1) Itis notaninfringement of any right conferred by this Part to play a sound
recording as part of the achvmes of, or for the benefit of, a club, society, or other
organisation, if the conditions in subsection (2) are complied with.

-(2) —The—condltmns refer'red to-in- sobsechon (D are— -

(a)  thatthe club socwty, or orgamsatxon is not established or conducted for
profit; o

(b) thatthe main Objeots'of the club, society, or organisation are charitable or
are otherwise concerned w1th the advancernent of religion, education, or
socxa] welfare r-a’nd

(c) that the proceed of any charge for admission to the place where the

recordmg isto.be eard are apphed solely for the purposes of the club,
: ,soc:ety, or org ‘ ‘
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- .. Incidental recording for purposes of broadcast or cable programnie
182, —(1) A person who proposes to—
© (a) broadcast a recordmg of a performance; or

(b) commumcate to the pubhc érecordmg of a performance,

in 'circumstances not mfrmgmg the rights conferred by this Part is to be treated as having
obtained consent for the purposes of this Part to the making of arecording for the purposes

of the broadcast or cable programme.

(2) The consent referred to in subsecuon (1) is subject to the conditions that the
recording—
(a) must not be used for any other purpose; and

(b} mustbedestroyed within 6 months of being firstused for broadcasting the
performance or, as the case may be, communication to the public of the
performance,

unless the Minister has authorised the preservation of the recording in the records of a
government department or in the National Archives because of its documentary character
or exceptional importance, in which case it may be kept and used for archival purposes.

(3) A recording made in accordance with this section is an illicit recording-—
(aj- forthe purposes of any use inbreach of the conditionin subsection (2}«
" and '

(b)  for all purposes if either of the conditions in subsection (2) is broken.

Free public performance of broadcast or cable programme

183.—(1) The public performance of a broadcast (other than a broadcast to which
subsections (5) to (7) apply), the communication of a cable programme to an audience, or
any other communication to an audience which has not paid for admission to the place
where the broadcast, cable programme or communication is to be heard or seen, does not
infringe any right conferred by this Part in relation to a performance or recording included

in— T _

(a) the broadcast, cable programme or communication; or
~= 7 (b) "any sound recording or audio visual work that is played or shown in
public by reception of the broadcast, cable programme or other
~ communication.

(2) For the purposes of subsection (1) an audience is to be treated as having paid for
admlssmn to a place if—
(e a ) ---"*‘members of the audlence have paJd for admxssxon to a place of which that
T -"place forms pait;

(b) 78_999_3;0‘ services are supplied at-tl}atipla(:e, or at'a place of which that
place forms part, at prices—

R R
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(i) that are substannally attributable to the facilities aﬁorded for

hearing ‘or’ seemg the broadcast, cable programme or other
‘communication to the public; or

(i) thatexoéed moseusually chargedthere and that are partly attributable
to those facilities; or

the place is a hotel, motel, camping ground or similar place and the

" audience consmts of persons residing at the hotel, motel, camping ground

or place.

(3) For the purposes of subsection (1) the following are not to be treated as having
paid for admission to a place—

(a)

(b)

persons admitted as residents or inmates of a place (other than a hotel.
motel, camping ground, or other place to which subsection (2)(c) applies):

persons admitted as members of a club or society where the payment is
only for membership of the club or society and the provision of facilities
for hearing or seeing broadcasts or cable programmes is only incidental
to the main purposes of the club or society.

(4) Subsections (5) to (7) apply inrespect of the public performance of a broadcast—

. {a)
(b)
(c)

that is made for reception in the area in which it is played or shown;
that is not a satellite transmission or an encrypted transmission; and

thatis shown or played simultaneously uponreception of the transmission
of the broadcast.

(5) The public performance of a broadcast to which subsection (4) applies to an

{a)
(b)

(a)

(b)

audience which has not paid for admission to the place where the broadcast is to be heard
or seen does not infringe any right conferred by this Part in relation to a performance or
recording included in—

the broadcast; or

any sound recording or audio visual work included in the broadcast.

; ' (6) For the purposes of subsection (5) an audience is to be treated as having paid for
" admission to a place if— |

‘members of the audience have paid for admission to a place of which that
place torms pan or

goods or servxces are supphed at that place, or aplace of which that pla(,e

~ forms part—-—-

()" atprices that are substantially attributable to the facilities afforded
' for heanng or seeing the broadcasi; or
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(ii) at prices exceeding those usﬁzﬂly charged there and that are partly
attributable to those facilities.

(7) For the purposes of subsection (5) the following are not to be treated as having
paid for admission to a place—
~ _....{a) _persons admitted as residents or inmates of-a-place (including, without
limitation, persons residing in a hotel, motel, camping ground, or similar
place;

(b) persons admitted as members of a club or society where the payment is
' only for membership of the club or society and the provision of facilities
for hearing or seeing broadcasts or cable programmes is only incidental

to the main purposes of the club or society.

(8) Ifthe making of a broadcast or communication to the public was an infringement
of the rights conferred by this Part in relation to a performance or recording, the fact that
the broadcast or communication was heard or seen in public by the reception of a broadcast
or cable programme must be taken into account in assessing the damages for thut
infringement.

Reception and retransmission of broadcast in cable programme service
184. ——(1) This section applies where a broadcast made from a place in the Fijt Islands
is, by reception and immediate retransmission, communicated to the public.
(2) Where this section applies—

(a) therights conferred by this Part in relation to a performance or recording
included in the broadcast are not infringed if and to the extent that the
broadcast is made for reception in the area in which the cable programme
service is provided; and

(b) ifthe making of the broadcast was an infringement of any right conferred
by this Part, the fact that the broadcast was retransmitted as a programme
in a cable programme service must be taken into account in assessing the
damages for the infringement,

Provision of subtitled copies of broadcast or cable programme

185.—(1) A prescribed body may, for the purpose of providing people who are deat

- or hard of hearing or physically or mentally handicapped in any other way, with copies that
are subtitled or otherwise modified for their special needs, make recordings of television
broadcasts or cable programmes without infringing any right conferred by this Part in
relanon to a performance or recordmg included in the broadcast or cable programme.

Q) A body must not be prescnbed for the pu:poses of'subsection (1}ifitisestablished
or conducted-for proﬂL :
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Recordmg of broadcast or cable programme for archival purposes
186.-(1) A recordinig’ of a broadcast or cable programme of a prescribed class, or a
copy of such a recording; may be made for the purpose of being placed in an archive
maintained by a prescribed body without infringing any right conferred by this Part in
relationto a performance or recordmg included in the broadcast or cable programme.

(2) Abodymust notbe  prescribed for the purposes of subschon (1) 1f itis estabhshed
or conducted for profit.

Division 4—Duration and Transmission of Rights

Duration of rights
187. Therights conferred by this Part exist in relation to a performance until the end
of 50 years after the end of the calendar year in which the performance takes place.

Transmission of rights
188.—(1) The rights conferred by this Part are not assignable, and are transmissible
only in accordance with this section.

(2) On the death of a person entitled to performers’ rights—
(a) if the deceased person by testamentary disposition specifically directed
that the rights should pass to any person or persons, the rights so pass:

(b) - ifor to the extent that there is no such direction, the rights are exercisable
by the personal representatives of the deceased person.

and references in this Part to the performer, in the context of the person having performers

rights, are to be construed as references to the person for the time being entitled to exercise
those rights.

(3) Ifunder subsection (2)(a) a right becomes exercisable by more than one persoﬁ.
it is exercisable by each of them independently of the other or others.

%
(4) Anydamages recovered by personal representatives under this section inrespect
of an infringement after a person’s death devolve as part of the estate of that person as if

- the right of action-had-existed-and been-vested-in-the-person-immediately -before-death. .

Division 5—Consent

: ‘Consent
189.—(1) Consent for the purposes of this Part may be given in relation to a specific

performance, a spemﬁed descrxptmn of performances or performances generally,and may
relate to, past or future performances '

@), _.If a nghtconferredbyﬂnsPartpasses to another person, any consent binding on
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. the person prewousl y entltled bmds the person to whorn the right passes in the same way

as if the consent had been given by that person.

.Power of Tribunal to give consent on behalf of performer
190 —(1) If a person ‘wishes to make a copy of a recording but—
(a) the consent of a performer to the making of such a copy is required; and

(b)) elther— T

(i) theidentity or whereabouts of the performer cannot be ascertained
by reasonable inquiry; or

(ii) the performer unreasonably withholds his or her consent,

the person may apply to the Tribunal for consent to make the copy.

(2) The Tribunal may, subject to this section, make an order giving consent 10 the
making of the copy and may attach any conditions to the order it thinks fit.

(3) The consent given by the Tribunal under subsection (2) has effect as the consent
of the performer for the purposes of the provisions of this Part relating to performers’
rights.

(4) The Tribunal must not give consent under subsection (2) unless satistied that any
directions as to the service or publication of notices the Tribunal gives have been complied
with.

(5) The Tribunal must not give consent under subsection (2) unless satisfied that the
performer’s reasons for withholding consent do not include the protection of any
legitimate interests of the performer; but it is for the performer to show what the reasons
are for withholding consent, and in default of evidence as to the reasons the Tribunal may
draw any inferences it thinks fit.

(6) Inany case before it the Tribunal must take into account the following factors—

(a) whether the recording of which the applicant seeks to make a copy was

___made with the performer’s.consent-and-is-lawfully in the-possession or
control of the person proposing to make the copy:

(b) whether the makmg of the copy is consistent with the obligations of the
o partles to the arrangements under which the recording was made, or is
otherwise cons1stent thh the purposes for which the recording was made.

(7) If the Tnb mal glves consent under this section, it must, in default of agreement
between the apphcan_t.iand the performer make any order as it thinks fit as to the payment
0 the forn er m consxderanon of oonsent bemg given.
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Division 6—Remedies for Infringement

Proceedings for infringement of performers’ rights
191.—(1) -Aninfringement of any of the rights conferred by this Part is actionable by
the performer in whom the right is vested.

--(2)— Aninfringementof any of the rights conferred by this Part is actionable, on behalf
of a performer, by a person having recording rights, without any need to obtain the consent
of the performer to the bringing of the proceedings, unless the performer (when conferring
the recording rights) expressly requires his or her consent to be obtained.

(3) In proceedings for infringement of any of the rights conferred by this Part the

relief that a court may grant includes—
(a) aninjunction (subject to any terms the court thinks fit); and

(b) damages.

(4) If, in proceedings under this Part—
(a) aninfringement is established; and

{b) the court is satisfied that it is proper to do so, having regard to—
(i) the flagrancy of the infringement,

(ii) anybenefitaccruing to the defendantas aresultof the intringement:
- and

(iii) all other relevant matters,

the court may award any additional damages the justice of the case requires.

Order for delivery up in civil proceedings
192.—(1) If a person has an illicit recording of a performance in his, her or its
possession, custody, or control in the course of a business—
(a) anyperson havmg performers’ rightsinrelationto the pertormance under
this Part; or

this Part

may apply to a court for an order that the illicit recording be delivered up to the applicant
‘or any other person the court may direct, notw1thstandmg that other proceedings for
mfrmgement of this Act have not been commenced.

(2) An order must not be macle under subsection (1) unless the court also makes, or
it appears to the court that there are grounds for makmg, an order under section 199.

3) A person 0o whom an 1111c1t recording is delivered up in pursuance of an order
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under th.lS sectionmust, ifan order under section 199 is not made, retain theillicitrecording
pending the making of an order or the decision not to make an order, under that section.

(4) Notwithstanding any rule of court, an order may be made under this section on
an ex parte application if service of notice of the application would cause undue delay or
other serious detriment to the applicant. ... ... - -

(&) Nothing in this section affects any other power of the court.

Right to seize illicit recordings
193.—(1) An illicit recording which is found exposed or otherwise immediately
available for sale or hire, and in respect of which a person would be entitled to apply for
an order under section 192, may be seized and detained by that person or a person
authorised by that person.

(2) The right to seize and detain under subsection (1) is exercisable subject to the
following subsections and is subject to any decision of the court under section 199.

(3) Before anything is seized under this section notice of the time and place of the
proposed seizure must be given to a local police station.

(4) A person may for the purpose of exercising the right conferred by this section
enter premises to which the public have access, but may not seize anything in the
possession, custody or control of a person at his, her or its permanent or regular place of
business and may not use any force.

(5) Ifanything is seized under this section, a notice in the prescribed form containing
the prescribed particulars as to the person by whom or on whose authority the seizure is
made and the grounds on which itis made must be left at the time and place of the seizure.

Division 7—Offences

Criminal !mbzl!tyfar makmg dealmg w:rh usmg, or copymg illicit recordings.

(a) makes for sale or hire;

(b)  imports into the Fiji Islands otherwise than for that person’s private and
' _domesnc use;

(c) possesses_ in the course of a business with a view to committing any act
infringing the rights conferred by this Part;

(d) .in the course of a business—
(1) _' f,:o'ffEfS? or exposes for sale or hire;
(i) sells or lets for hire;

T L L TR B T R W g S, G S
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(111) dlstrlbutes or |

| (e ) dlstnbutes otherw1se than in the course of a business to such an extent as
to affect prejudlm ally the performer,

a recording'.that is, and that the person knows is, an illicit recording, commits an offence.

recordmg, 10 be—
(a) subjecttoa pubhc performance or communicated to the public, or

_( b) broadcast or included in a cable programme service,

commits an offence.

(3) A person who, otherwise than for that person’s private and domestic use, copies
a recording—
(a) without the consent of the performer, if the person knows that the
recording was made without the performer’s consent;

(b)  where the copy is made for purposes different from those for which the
performer gave consent, and the person knows that the performer has not
consented to the copying of the recording for different purposes;

. (c) where the original recording was made in accordance with one or more
of the exemptions contained in sections 170 to 174 or sections 176 to 181.
the copy is made for different purposes, and the person knows that the
performer has not consented to the copying of the recording for those
different purposes,

cominits an offence.

(4) A person who commits an offence under this section is liable on conviction—
(a}) inthecaseof anoffence under subsection (1) -to a fine of $5,000 for every
- illicit recording to which the offence relates, but not exceeding $50,000
-in respect of the same transaction, and to imprisonment for 3 months;

-~ ——(bh)—inthecase of an offence against subsection (2) or (3) - to a fine 0f $50,000
- andto 1mpnsonment for 3 months,

o

(6). If aperson is convxcted of an offence against this section in circumstances where
the offence involves the makmg of proﬁt or gain, the offence is deemed to have caused a
loss of property for the purposes of section 165 of the Criminal Procedure Code (Cap.21)
and the. provxsions of that Act relatmg to restitution apply accordingly.

S Order for delwery up.in criminal proceedings
)5 1) The court before ‘which. proceedmgs are brought against a person for an
offence under secnon 194 may, if satisfied that, at the time of the defendant’s arrest or




(1) has been or is about to be committed.
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| charge, the defendant had in hxs, m.r or jts possession, custody, or control in the course of

a business an illicit recording, order that the recording be delivered up to a person having
petformers rights in relation to the perfonnance or to any other person the court may
direct. -

(2) An ordef may be'-m:.i{k:_ under subsection (1) by the court of its own motion or on

the application of the prosecution, and may be made whether or not a person is convicted

of the offence, but must not be made if it appears to the court unlikely that any order will
be made in the proceedings under section 199.

3 A person*fo* whom an ilticit recording is delivered up pursuant to an order made
under this section must retain the recording pending the makin g of an order, orthe decision
not to make an order, under section 192.

Search warrants
196.—(1) If a magistrate is satisfied by information on oath given by a police otficer
that there are reasonable grounds for believing—
(a) that an offence urder paragraph (a), (b), (d)(iii) or (e of section 194 ( 1)
has been or is shbout to-be committed in any premises; and
(b) that evidence that such an offence has been or is about to be committed
© isin those premiss,

the maglstrate may issue a warrant authorising a police officer to enter and search the
premises, using such reasonabie force as is necessary.

(2) A warrant under this section—
(a) may authorise persons to accompany any police officer executing the
warrant; and

(b} remains in force for 28 days from the date of its issue.

(3) In executing a warrant issued under this section a police officer may seize an
article if he or she reasonablyhalieves that it is evidence that an offence under section 194

False r@wxmtmn of authoruy 1o give consent

197. A person who repmm ta}sely that he or she is authorised by any other person
to give consent fo_r purp(}sa\ of this Part in relation to a performance, unless the first-
mentioned; person beheves onremnable grounds that he or she is so authorised, commits
an offence and‘l 3 '1'a _ lé on umﬁ:ﬁon to a fme of $10,000 and to imprisonment for 3
months. -

v . IM} af officers of body corporate
198. Ifabod £ 15 QBViC tcd of an offence -against section 194 every director
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. and every perSOn concerned in the management of the body corporate is guilty of the
offence if it is proved—
(a) thattheactthatconstituted the offence took place with his or her authority,
permission, or consent; and

- (b) t_hatheot she—

() knew, or could reasonably be expected to have known, that the
' offence was to be or was being committed; and '

(ii) failed to take all reasonable steps to prevent of stop it.

Order as to disposal of illicit recording
199.—(1) Anapplication may be made to a court for an order that an illicit recording
delivered up pursuant to an order under section 192 or 195 or seized under section 193 be—
(a) forfeited to any person who has performers’ rights in relation to the
performance as the court directs, or

(b) destroyed or otherwise dealt with as the court thinks fit.

(2) Inconsidering what order (if any) should be made under subsection (1) the coust
must have regard to—

(a) whether other remedies available in proceedings for infringement of the
rights conferred by this Part would be adequate to compensate the person
or persons entitled to the rights and to protect the interests of that person
or of those persons; and

(b)  the need to ensure that no illicit recording is disposed of in a manner that
would adversely affect a person having performers’ rights in the
performance.

(3) The court must issue directions as to the service of notice under this section on
persons having an interest.in a recording.

(4) Any person having an interest in a recording is entitled— =
(a) toappearinproceedings for an order under this section, whether or not the
person is served with notice; and

(b) to appeal against any order made under subsection (1), whether or not the
person appears in the proceedings,

and such an order does not take effect until the end of the period within which notice of
an appeal may be given or, if before the end of that period notice of appeal is duly given,
’untﬂ the final determination or abapdonment of the proceedings on the appeal.

- (5) If there ismore than one person interested in a recording, the court may direct that
c recordmg be sold, or otherwxse dealt w1th and the proceeds divided, and may make any
her order as it thinks just. L
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(6) If the court decides that no order should be made under this section, the person in
whose possession, custody, or control the recording was before being delivered up is
entitled to its refurn.

Division 8—Extraterritorial Application

Extratemtonal application of Part X
--200. Thjs Part applies-inrespectof a performance given in any place outside the Fijt
Islands by a citizen or subject of, or a person domiciled or resident in, a country or place
outside the Fiji Islands, if the performance was given after the coming into force inrespect
of that country or place of a regulatlon made under section 201 which applies to the
performance.

Regulations

201 ——(1) The Minister may by regulations apply in relation to any country or place |

outside the Fiji Islands any provision of this Part specified in the regulations.

(2) Regulations made under this section may—
(a) apply any provision of this Part subject to specified exceptions and
modifications; and

(b)  directthat any provision of this Part applies either generally or in relation
to a specified class of performances.

(3) The Minister must not make regulations under this sectioninrelation to a country
or place unless satisfied—-

(a) inthe case of a country - that it is a Convention country; or

(b) ineither case - that reciprocal provision has been or will be made under
the law of the country or place in respect of the class of performances to
which the regulations relate.

(4) Regulations under this section may be made to apply generally to a country, or
to any territory for whose international relations the Government of that country is
responsible, or to the coun!ry exclusive of a]l or any such territories, or to a place other

Part X
COPYRIGHT TRIBUNAL
" Division 1—Constitution

- Copynght Tnbunal
202. This section estabhshes the Copyrlght Tribunal.

o T i PR R 1
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: . = Membership of Tribunal
203 —(1) Subject to subsectmn (4), the Tnbunal consists of a Chairman and 2 other
members.

(2) The Chairman of the Tribunal—
(a) - must be app'ointed by the Judicial Service Commission; and

b))  miust ‘be alegal practitioner of not less than 7 years’ standing. -

(3) The Judicial Service Commission must appoint the other 2 members of the
Tribunal.

(4) The Judicial Service Commission may appoint a Resident Magistrate to be the
Tribunal and a reference in this Part to a member of the Tribunal includes a Resident
Magistrate appointed as the Tribunal.

Term of office of members of Tribunal
204.—(1) A member of the Tribunal may be appointed for a term not exceeding 3
years,

(2) A member of the Tribunal may hold office concurrently with any other office held
by him or her and may be reappointed.

(3) Upon the expiry of the term for which a member was appointed, the member.
unless he or she earlier vacates or is removed from office under section 2035, continues in
office untjl—

(a) he or she is reappointed; or

(b)  asuccessor is appointed.

(4) The powers of the Tribunal are not affected by any vacancy in its membership.

Vacation of office
205 —(1) A member of the Tribunal may at any timeresign office by notice in writing
.to the Judicial Service Commission.

(2) - A member of the Tribunal is deemed to have vacated office if he or she dies, or
is adjudged bankrupt under the laws of any country

, 3) A member of the Tnbuna} may at any tlrne be removed from office by the Judicial
Service Commlssmn for dlsablhty affeotmg performance of duty, for neglect of duty, or
for rmsconduct :

Deputtes of members

206, _41) Ifa member of the Tribunal—
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(a). - becomes incélpable of acting by reason of illness, absence, or other cause;
or

(b) deems it not proper or desirable to act in any particular proceedings,

the Judicial Service Commission may appoint a person to act as deputy to the member for
the period or purpose stated in the appomtment

(2) A person must not be appomted as deputy to the Chairman unless he or she is
eligible for appointment as Chairman,

(3) Adeputy, while acting as such, is deemed to be a member of the Tribunal, and the
deputy to the Chairman while acting as such has the powers of the Chairman.

(4) No appointment of a deputy, no act done by a deputy as such, and no act done by
the Tribunal while any deputy is acting as such, may in any proceedings be questioned on
the ground that the occasion for the appointment had not arisen or had ceased.

Remuneration and travelling allowances

207.

fees, salary or allowances and traveiling allowances and expenses to be fixed by the Public
Service Commission.

(2) Subsection (1) does not apply to an appointment made under section 203 (4)

Division 2—Jurisdiction and Procedure

Jurisdiction of Tribunal
208. The Tribunal has the functions conferred on it by this Act and any other written
law. _

Parties to proceedings
209.
is the subject of a reference or application to the Tribunal under section 141,
142,143,145, 146 149 150, or 151 must be mcluded as a paﬂymthe proceedings before
-the “Fribunal: R

(2) The Tribunal may direct that an organisation or person be added as a party to any
proceedings before the Tribunal if the Tribunal is satisfied that the organisation or person
has a substantial interest in the matter in dispute and either—

(a) - the organisation or person applies to be made a party to the proceedings;
Tor - - .

(b) the Tribunal of its own motion adds the organisation or person as a party.

(3) Ifin the opinion of the Attorney-General the public interest is or may be affected
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0 other partxes as the Tnbunal dlrects appear and be heard Or may present submissions
~ in writing.

Sittings of Tribunal
210.-—(1) The Tribunal must fix a time and place for the hearing of proceedings and
cause notice to be given to the parties of the time and place so fixed.

(2) A sitting of the Tribunal must not take place, except for the purposes of
interlocutory or other ancillary matters, unless all members are present.

(3) Sittings of the Tribunal must be heldin public unless the Tribunal in any particular
case, having regard to the interests of the parties and of all other persons concerned.
considers that a sitting or any part of it should be held in private.

(4) The Tribunal may prohibit the publication of any report or description of the
proceedings or of any part of the proceeding before the Tribunal.

(5) A person who contravenes an order made under subsection (3) commits an
offence and is liable on conviction to a fine of $5,000.

(6) Slttmgs of the Tribunal may be adjourned from time to time and from place 10
place.

Procedure of Tribunal
211.— (1) A party to proceedings before the Tribunal may appear personally or by
a legal practitioner or agent.

(2) The Tribunal may appoint a legal practitioner to appear and be heard in any
proceedings as counsel assisting the Tribunal.

(3) The decision of the majority of members is the deeision of the Tribunal, unless
the Tribunal consists of a single judge.

(4) A decision of the Trzbunal must be in writing and must state the reasons for the
decision. :

(5) Except as otherwise provided in this Part, the Tribunal determines its own
procedure,

Ewdence in proceedings before Tribunal
212 (1) Subject to this section,. the Evidence Act (Cap 41) applies to the Tribunal
in the same manner as. if the Tnbunal were a court wnthm the meaning of that Act.
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(2) The Tnbunal may receive as evidence any statement document, information or
matter that may in its optmon ass_ist itto deal effectlvely with a matter before it, whether
or not the same would be admissible in a court of 1aw.

(3) The Tribunal may take evidence on oath, and for that purpose any member or
officer of the Tnbunal may. admlmster an oath

(4) The Tribunal may -‘permit a person appearing as a witness before it to give
evidence by tendering a written statement and, if the Tribunal thinks fit, verifying it by
oath,

Witness summons
213.—(1) The Tnbunal may of its own motion, or on the application of any party to
the proceedings, issue a witness summons to a person requiring the person to attend before
the Tribunal to give evidence at the hearing of the proceedings.

(2) A witness summons under subsection (1) must state—
(a) the place where the person is to attend;

(b) the date and time when the person is to attend;
(c) the papers, documents, records, or things that the person is required to
“"bring and produce;
(d) that the person is entitled to be tendered or paid a sum in respect of
allowances and travelling expenses; and

(e) the penalty for failing to attend.

(3) Thepower to issue a witness summons under this section may be exercised by the
Tribunat or the Chairperson, or by any officer of the Tribunal purporting to act by the
direction or with the authority of the Tribunal or the Chairperson.

Service of summons
214.—(1) A witness summons under section 213 may be served—
“'-'—'-'('a)"——byﬂeli-vering-it-personal-ly-to- the person summoned; or

(b) by postmg itby registered letter addressed to the personsummoned at that
person s usual place of residence.

2) A summons must—
(a) . if served under subsection (1)(a) be served at least 24 hours before the
attendance of the witness is required; or

(b) | ,L1f 1t 1s se_rved under subsectton (1)(b) be served at }east 10 days before the
o date on. whlch the attendance of the witness is required.

ES
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(3) Ifa summons is posted by registered letter, it is deemed for the purposes of

i subsectton (2)( b) 10 have been served at the time when the letter would be delivered in the

ordinary course of post.”

~Witnesses' allowances
215 —{1) A witness attending ‘before the Tribunal to give evidence pursuant to a
summons is entitled to be paid witnesses’ fees, allowances and travelling expenses either
as prescnbed by regulatrons or, if! there are nosuch regulations, as the Tribunal determines
in each case.

(2) When the Tribunal issues a summons under section 213 the Tribunal, or the
person exercising the power of the Tribunal under subsection (3) of that section, must fix
an amount that, on the service of the summons, or at some other reasonable time before the
date on which the witness is required to attend, is to be paid or tendered to the witness.

(3) The amount to be fixed under subsection (2} is the estimated amount of the
allowances and travelling expenses to which, in the opinion of the Tribunal or person, the
witness is entitled if the witness attends at the time and place specified in the summons.

4 If a party'to the proceedings has requested the issue of a witness sumimons, the
fees, allowances, and travelling expenses payable to the witness mustbe paid by that party.

(5) Ifthe Tribunal hasofits own motionissued a witness summons, the Tribunal mav
direct that the amount of the fees, allowances, and travelling expenses—
(a) form part of the costs of the proceedings; or

(b) Dbe paid out of public funds.
Privileges and immunities

216. Witnesses appearing before the Tribunal have the same privileges and immunities
as witnesses have in proceedings in a Magistrates Court.

7 Non-attendance.or refusal to co-operate
217.—(1) A person who, after being summoned to attend to give evidence before the

" Tribunal or to produce to the Tribunal any papers, documents records, or things, without
sufficient cause=——— TR e —

(a) farls to attend m accordance wrth the SUIMIMons;

(b} refusestobe sworn orto grve evrdence or, having been sworn, refuses to
.. answer any questton that the person is lawfully required by the Tribunal
or any member of it to answer concerning the proceedings; or

(c ) -farls to produce any such paper, document record, or thing,

: cornmrts an offenoe and 1s hable on convrctton to a ﬁne of $2 000.
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2) ‘A person summoned to attend before the Tribunal must not be convicted of an
offence under subsection (1) unless there was tendered or paid to that person travelling
expenses in accordance with section 215.

, : Contempt of Tribunal
218.—(1) A person who—
(a) assaults, threatens intimidates or intentionally insults the Tribunal or any
" ’iember of it or any special adviser to or officer of the Tribunal, during

a sitting of the Tribunal, or in going to or returning from any sitting;

(b) intentionally interrupts the proceedings of the Tribunal or otherwise
misbehaves while the Tribunal is sitting; or

(¢ )- intentionally and without lawful excuse disobeys an order or direction of
a member of the Tribunal in the course of any proceedings before the
Tribunal,

commits an offence and is liable on conviction to a fine of $2,000.

(2) A member of the Tribunal may order the exclusion from a sitting of the Tribunai
of any person whose behaviour, in that member’s opinion, constitutes an offence under
subsection (1), whether or not the person is charged with the offence; and a police officer
may take such steps as are reasonably necessary to enforce such exclusion.

Costs
219.—(1) The Tribunal, in any proceedings before it under this Act, may make such
order as to costs as it thinks fit.

(2) Anorder as to costs may be filed in a Magistrate’s Court and may be enforced as
a judgment of that Court.

Stating case for High Court
220,—(1) The Tribunal may, at any time, before or during the hearing or before
delivering its decision, on the application of any party to the proceedings or of its own
motion, state a case for the opinion of the High Court on any question of law arising in any
* proceedings before the Tribunal.

Wn(fffh?ﬁ‘fiﬁin_éi}nu‘?',t give notice to the parties to the proceedings of the Tribunal’s
intention to state a case under this section.

(3 Except where the Tnbunal intends to state a case of its own motion, the question
on a case must _be in the forn_‘l of a special case to be drawn up by the parties to the
proceedings, and, if the parties do not agree, to be settled by the Tribunal.

4) If the 'I‘ribuﬁfii ihteﬁds to state a case of its own motion, it must itself state and sign
acase settmg forth the facts and quesﬂons of law arising for the determination of the High
Court. ’
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R Appeal on question of law
2 partyw any proceedings. before the Tribunal is dissatisfied with any

pf the Tribunal as being erroneous in point of 1aw, the party may appeal to
gurton that question of law.

' PDWI under this auctlon must be deait with in accordance with the High Court

Part X11
MISCELLANEQUS
Division 1-—Other Laws

Rights and privileges under other enactments or common law

_) Nothing in this Act affects—
). any right Of privilege of any person under any other enactment,

_ any right or privilege of Parliament,

any right of privilege of the State existing otherwise than under a written

law, -

. therightof the State or any personderiving title from the State to sell, use.
" or otherwisc deal withobjects forfeitedunder the laws relating to customs

and cxc: se, Of
" the operatlon of any rule of equity relating to breaches of trust or

 confidence. .

' subseeuanu | t;sp_pj;;gh_t_oz._tight,in the nature of copyright exists
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Division 2—Devices Designed to Circumvent Copy-Protection

Devices designed to circumvent copy-prolection _—

223.—(1) Ifcopies of acopyright work are issued to the public, by or with the licence
of the copyright owner, in an electronic form that is copy-protected—

(a) .

the person issuing the copies to the public has the same rights against a
person specified in subsection (2) as a copyright owner has in respect of

““"an infringement of copyright; and

" the person issuing the copies to the public has the same rights under

section 111 or 123 inrelation to any device or means (of the kind referred
to in subsection (2)(a) of this section) that a person has in his, her or its
possession, custody, or control with the intention that it should be used to
make infringing copies of copyright works, as a copyright owner has in
relation to an infringing copy.

(2) For the purpose of subsection (1) (a) the following are specified—

{a)

(b)

a person who makes, imports, sells, lets for hire, offers or exposes tor sale
or hire, or advertises for sale or hire, any device or means specitically
designed or adapted to circumvent the form of copy-protectionempioyed,

a person who publishes information intended to enable or assist persons
to circumvent that form of copy-protection,

knowing or having reason to believe that the devices, means, or information will be used
to make infringing copies.

(3) References in this section to copy-protection include any device or means
intended to prevent or restrict copying of a work or to impair the quality of copies made.

(4) Sections 116 to 119 apply in relation to proceedings under this section.

(5) Section 125 applies, with all necessary modifications, in relation to the disposal

of anything delivered up under subsection (1)(b) of this section. N

Offence of fraudulently receiving programmes

224, :_(l) A personwho, withintent to-avoidpaymentof any charge applicable to the

recepﬂon of a programme included in a broadcasting service or cable programime service
provided from a place in the Fiji Islands, receives such a programme, commits an offence

and is liable on conviction to a fine of $500.

(2) Ifabody corporate is convicted of an offence against this section, every director
and every.person concerned in the management of the body corporate is guilty of the
offence if it is proved that the act that constituted the offence took place with his or her
authority; permission, or consent,
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"Rights and remedles in’ respect of apparatus -€lc., far unauthorised reception of transmissions
225.—(1) A'person who— '
(a) makes charges for the reoeption of programmes included in abroadcasting
SRR *Servwe or. cable programme service provided from a place in the Fiji
"Islan(iS' KLU AT

- (b ) sendsen _‘rypted transmissions of fany o other description from aplace inthe
T Rjisames o —

is entitied to the nghts and remedies in subsections (2) and (3).

2) A pe'rson-to whom;subsecﬂon (1) applies—
(a) - hasthe samerights and remedies against apersonreferred to in subsection
(3) as a copyright owner has in respect of an infringement of copyright;
and '

(b) has the same rights under section 111 or section 123 in relation to any
apparatus or device (of the kind referred to in subsection (3)(a)) as a
copyright owner has in relation to an infringing copy.

(3) For the purpose of subsection (2)(a) the following are specified—
{a)  aperson whomakes, imports, sells orlets for hire any apparatus or device
i designed or adapted to enable or assist persons to receive the programumes
or other transmissions when they are not entitled to do so; or

(b) a person who publishes any information that is calculated to enable or
" assist persons to receive the programmes or other transmissions when
they are not entitled to do so.

(4) In section 110(1) as it applies to proceedings for infringement of the rights
conferred by this section, the reference to the defendant not knowing or having reason to
believe that copyright existed in the work is to be construed as a reference to not knowing
or having reason to believe that the acts complzuned of infringed the rights conferred by
this section. .

(5) Section 125 amﬂl neoessary modifications, in relation to the-disposal of
anything delivered up under. subsectmn (2)(b) of this section.

-

i

‘ Dw:szon 3——Places outs:de the Fiji Islands

o Supplememary prowsmns as to fraudulent reception
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‘. (b) provide that section 225 applies in relation to such programmes and to
encrypted transmissions sent from such a country or place.

(2) Regulauons must notbe made under subsectxon ( 1}inrespectofacountryorplace
unless it appears to the Minister that provision has been or will be made under the laws of
the country or place giving adequate protecdon to persons making charges for programmes

included in broadcastmg services or cable programme services provided from the Fiji
: IsIands or, as the case may be, for enctypted transmissions sent from the Fiji Istands.

(3) If sections 224 and 225 apply in relation to a broadcasting service or cable
programme service, they also apply to any service run for the person providing that service,
or a person providing programmes for that service, if the service so run consists wholly or
mainly in the sending by means of a telecommunications system of sounds or visual
images, or both.

Application to places outside the F iji Islands
227.—(1) The Minister may by regulations apply inrelation io any country or place
outside the Fiji Islands any of the provisions of this Act specified in the regulations (except
Part X and sections 224 and 225 in respect of which powers are given by sections 201 and
226 respectively.)

(2) Regulations made under this section may apply a specified provision -
(a) = inrelationto persons who are citizens or subjects of a country, or who are
~domiciled or resident in a place - as it applies inrelation to persons who
are Fiji Islands citizens or are domiciled or resident in the Fiji Islands;

(b) inrelation to bodies incorporated under the law of a country or place - as
it applies in relation to bodies incorporated under the law of the Fiji
Islands, or, in the case of an audio visual work, as it applies to a body
which has its headquarters in a prescribed foreign country;

(c) inrelation to works first published in a country or place - as it applies in
relation to works first published in the Fiji Islands;

(d) in relatjon to broadcasts made from or cable programmes sent from,

e S cab]e programmes sent from, the Fl_]l Islands

(3) Regulations made under this section may-—
(a) apply any provision of this Act subject to specified exceptions and
modlﬂcatlons and

(b ) dlrect that any provision of this Act applies either generally or inrelation
: 1_' to a Spemﬁed class of works or other class of cases.

B
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(4) The Mmlste ‘must not 'aké"any' r_egulati_ons under this section in relation to a

(%) Regul Jtons unde thls sectlon may be made to apply generally to a country, or
to any temtory for. whose -_..mtematlonal relations the Government of that country is
responsible, or'to the country excluswe of all or any such territories, or to a place, other
than a country, which has its own laws and jurisdiction in respect of copyright.

6y If— R

(a) anunpublished work is of unknown authorship but there are reasonable
grounds to suppose that the author of the work was at the material time a
citizen or subject. of a country other than the Fiji Islands or was domiciled
or remdent ina place other than the Fiji Islands;

(b) prowsmn has been made by regulations under this section for applying
any of theprovwlons of thlS Actin relation to persons who are citizens or
-+ subjects of that other country or are domiciled or resident in that place;

.( c)

_ --under the %aw Qf that other p}ace a person is authorised to represent the
rotect and enforce the rights of the author in relation to that

' lf the person were the author of the work for
ns of this Act under the regulations.

e.term Sat the. matenal tlme” has the meaning given to it in

thi ldcgs not giving adequate protection

of a place other than a Convention

slands;or -
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a body incorporated under the law of that place,

and the regulations may make such provision for all purposes of this Act or for a specified
purpose and either generally or in relation to a specified class of cases, having regard to
the nature and-extent of the failure referred to in subsection (1),

_7777(37); Regulations under this section may be made to apply- generally to-a country, or
to any territory for whose intemational relations the Government of that country is
responsible, or to the country exclusive of all or any such territories, or to a place, other
than a country, which has its own laws and jurisdiction in respect of copyright.

(4) Inthissection “FijiIslands work” means a work by aFiji Islands citizen or which
originates in the Fiji Islands.

Division 4—Regulations

Regulations

229. The Minister may make regulations for all or any of the following purposes—

(a)
(b)

() .
(d) -

(e)
()
(g)

(h)

()

prescribing a body as a judicial body for the purposes of this Act;
prescribing classes of libraries for the purposes of section 48;
prescribing institutions for the purposes of section 106;

prescribing bodies for the purposes of section 66, 81, 82, 180, 185 or 186;

prescribing classes of broadcasts or cable programmes for the purposes
of section 82 or 186;

prescribing the form in which a notice is to be given under section 112,
128, or 193;

prescribing the particulars to be contained in a notice given under section
128 and 193;

requiring a person giving a notice under section 112, 128 or 193 either at
the time of giving the notice or subsequently, to furnish evidence in
support of the claim;

requiring—

‘(i) aperson giving a notice under section 112, 128 or 193 either at the

time of giving the notice or subsequently; or

_(ii) apersontowhomanitemistobe or has been released from detention

‘under sect:lon 132(1)

 tog glve securlty or an mdemmty, or both to such persons, of any amount, and
' on terms ‘and conditions to be determined by the Comptroller of Customs;

()

‘providing: for exceptions to any requlrement to give security or an
o mdemmty 1mposed by any regulatlons made under paragraph (i);

prov1d1ng for the dlsposmon of any secunty glven under any regulations
made under paragraph (i);

et e
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(t) prov1d1ng for the forfeiture to the claimant, by consent, of an item
detained under section 132(1);
(m) . prescribing a fee for the purposes of section 136(2)(c);

(n) " imposing réquirements in respect of licensing bodies or any specified
class or classes of licensing body or any SpeCIerd 11censmg body, in
~ relation toall or any of the following—

(i) thecontents of the constitution or other form of rules of the licensing
body or bodies;

(i1) the representation of copyright owners in the management of the
licensing body or bodies;

(111) the collection, holding, and distribution of money by the licensing
body or bodies;

(iv) thedisclosure of the financial affairs of the licensing body or bodies:

(v) access to, and disclosure of, records held by the licensing body or
bodies;

(vi) any other matter relating to the conduct or the operation of the
licensing body or bodies;

(o) authorising, subject to specified conditions, the rental to the public of
copies of—

(i) any specified class or classes of computer program;
(i) any specified class or classes of sound recording; or

(111) any audio visual work or Spec1f1ed class or classes of audio visual
work,

without the consent of the owner of the copyright in the work;

(r) regulatmg the makmg, importation, sale, hire, or use of decoding
equ1pment

- {q) prescnbmgoffenccs inrespect of the contravention of or non-compliance
- -withany provision of regulat:ons made under paragraph (p) and prescribing
| xceedmg $5,000, that may, on conviction, be imposed in
' such offence

iding fo any ot_her matters contemplated by or necessary for giving
ls -Act and for 1ts due administration.

n S_Jurlsdxctlon

’ Magtstmtes Coirt
nder this Act may be heard and determmed by a
lstrate may 1mpose the max1mum senfence under

- ResidentMa
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' this Act notwithstanding any limitat¥n on a magistrate’s jurisdiction under any other Act,
and the Magistrates Courts Rules andighe Criminal Procedure Code (Cap. 21) are amended
accordingly. ,

Diviion 6—Repeals

_Repeals
A of the Schedule are repealed.

~ 231.—(1) The Acts specified in}
(2) TheOrders specified in Part B of the Schedule are revoked in their application to
the Fiji Islands. :

(3) Theregulations specified in Part C of the Schedule are repealed.

(4) Thelnterpretation Act(Cap.7)applies to the revocation of certain Orders effected
by subsection (2} as if it were the repeal of an Act.

SCHEDULE
(Section 231)
Enactments repealed

Part A

Performers Protection Act (Cap. 243)
Copyright (Broadcasting of Gramophone Records) Act (Cap. 244)

PART B

Copyright (Fiji) Order 1961(UK)

Copyright (International Organisations) Order 1961(UK)
Copyright (Broadcasting Organisations) Order 1961(UK)
Copyright (International Conventions) Order 1964(UK)

PART C

. ..Copyright (Customs) Regulations - ——— - - i e
Copyright (Libraries) Regulations .
Copyright (Notice of Publication) Regulations
Copyright Royalty System (Records) Regulations.

Passed by the House of Representatives this 4th day of February 1999.
Passed by the _Sena_té this 9th day of March 1999. |
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