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ACT NO. 49 OF 1988

[L.S.] K. K. 7. MARA

President

{9 MNovember 1998]

AN ACT
TO AMEND THE FAIR TRADING DECREE 1992
ENACTED by the Parliament of the Fiji Islands—
Part 1 —PRELIMINARY

Short title, etc
L—{1) This Act may be cited as the Fair Trading (Amendment) Act 199%.

(2} The Fair Trading Decree 1992 is in this Act referred o as the Decree.

Commencement

2. This Actcommences on such date or dates as the Minister, by notice published in
the Gazerte, appoints.

Part 2—AMENDMENTS OF FAIR TRADING DECRES

’ Interpreration
3. Section 4 of the Decres is amended—-
fa) by inseriing in subsection (1) after the definition of * Assistant Director’ the
following definitions—
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“suthorisation” means an authorisaton granted by the Commission under
Division 1 of Part VIIIA,

“authorty”, in relation to the State, means-—
fa)  abody corporate established for a purpose of the Stare t by or under =
law of the State; o1

(b} an incorporated company in which the State, of a body corporate
referred to in paragraph {a), has a contolling interest;’;

{f) byinserting insubsection(1) after the definition of *Business” the folivwing
defipifions—
*“*Commerce Act” means the Commerce Act 1998

“Comimission” means the Commerce Commission estanlished by the
Commerce Act)’™

{c) by inserting in subsection (1) after the definition of ‘Corporation’ the
following definition -
* *Court” means the High Court;’;

{d} byinsertinginsubsection (1) after the definition of “occupier’ the following
definitions—
‘ “practice of exclusive dealing’ means the practice of exclusive
dealing referred o in subsection (2), (3) (4, (3), (6), (7, (&), o0 ()
of section 46,

“practice of resale price maintenance’ means the practice of resaie
price maintenance referred to in section 47 or 47A;"

{e; byinserting insubparagraph (if) of subsection (93(a} ‘substantial’ atter 'a’;
and

{f} by inserting in subparagraph (ii) of subsection (9)(b) ‘substantial’ after 'is".

Extended application of Parts }if and IV
4. Section 5 is amended by deleting from subsection (1) ‘Part 3 extends’ and
substituting ‘Parts 111 and IV extend’,

New sections
5. Section7 of the Decree is repealed and the following sections are substituted—

‘Application of Decree (0 Siuie
7.—{1) Subiect o this section, this Act binds the State insofar as the State
carries on a business, either directly or by an anthority of the Staie.
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(2) Nothing in this Decree renders the State liable to a pecuniary penalty
or to be prosecuted for an offence.

{3) The protection in subsection (2) does not apply to an authorizy of the
State.

Activities that are not business
7A.—(1) For the purposes of section 7, the following do not amount o
carrying on a business -
fa)  imposing or collecting—

(i) taxes;
(Ii}y  levies;or

{(iily fees for licences; or

(b}  granting, refusing to grant, revoking, suspending or varying
licences (whether or not they are subject to conditions).

- (2) Subsection{1) does not lirnit the things that do not amount to carrying
on a business for the purposes of section 7.7,

Deletion of Division heading
6. Part I of the Decree is amended by deleting the heading ‘Division’.

Contracts, arrangemenis or understandings restricting dealings
or gffecting comperition
7. Section27of the Decree is amended by inserting after subsection (4) the foilowin W
‘subsection—

(4A) Without limiting the gererality of subsections (1) to (4}, a provision
of a contract, arrangement or understanding, including a licence.
mace or arrived at after the commencement of this subsection, has no
effect and is unenforceable if it -

(@)  isanexclusionary provision or has the purpose, or has oz is
likely to have the effect, of substantially lessening
competition; or

{(b)  has the purpose, or has or is likely to have the effect, of
conferring on any person (whether or not the person is a
party to the contract, arrangement or understanding)
exclusive rights under any Decree or Act.’.



568

Fair Trading (Amendment)}— 49 of 1998

Contracts, arrangements or understandings in reletion ro prices

8. Section 28 of the Decree is amended—

(a)

(b}

{c)

(d)

{a)

{c)

{d)

{e)

by deleting from paragraph (4)(b) ‘so acquire’ and substituting ‘or services
so acquired’,

by deleting from subsection (6) ‘controlling or maintaining of, the price ror.
or a discount, allowance,’ (secondly occurring);

by inserting in subsection {7) "or services’ afler ‘goods’;
by inserting in subsection (7) ‘goods or services by persons 10 whom the
goods o1 services are or would be supplied by the’ immediztely after

‘re-supply of the'.

Covenants gffecting compeiition

Section 29 of the Decree is amended:

by deleting from subsection (1) ‘a person associated with a corporation if the
covenant has, or is likely to have, the effect of substantially lessening
competition in any market in which such person orf any person associated
with such person’ and substituting ‘an associate of the parson if the covenant
has, or is likely to have, the effect of substantially lessening competition in
any market in which the person or an associate of the person’;

by deleting from subsection (2) 'a person associated with such person’ and
substituting 'an associate of the person’;

by deleting from subparagraph (i) of subsection (2)(a) ‘associated with’ and
substituting “who is an associate of”;

by deleting from subparagraph (i) of subsection (2){a) 'associated with such
person' and substituting 'who is an associate of the first mentioned person’;

by deleting from subparagraph (ii) of subsection (2)(a) ‘that person is, or
would be, under an obligationto actinaccordance with directions, instructions
or wishes of the corporation’ and substituting ‘the associare is, or would be,
under an obligation to act in accordance with directions, instructions or
wishes of the first mentioned person'; and

by deleting subsection (6) and substituting the following subseciion—
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‘(6) For the purposes of this section and section 30, two persons are takin
10 be associated with each other in relation to a covenant or proposed
covenant if, and only if—

{a)  oneofthe personsisunder an obligation {otherwise than in
pursuance of the covenant or proposed covenant}, whether
formal or informal, 1o act in accordance with directions,
instructions or wishes of the other person in relation to the
covenant or proposed covenant; or

(b;  one of the persons is a body corporate in refation to which
' the other person is in the position mentoned in section
4(5)(axii).".

Covenants in relation io prices

10. Secticn 30 of the Decree is amended—

the words from and including “if” were omired’;

{b} by deleting from paragraph (b) of subsection (3) ‘person’ and substituting
‘persons’; and

{c} by inseriing in paragraph (b} of subsection {4) 'or services' after ‘goods’
{wherever occurring).

Restriction on conduct that hinders or prevents the supply
of goods or services to others

11. Secdon 31 of the Decree is amended by deleting from subsection (1) everything

‘after ‘where’ and substituting ‘the conduct is engaged in for the purpose, and would have

ot be likely to have the effect, of causing—

{a) substantial foss or damage to the business of the third person, the fourth
person or a bedy corporate that is related to either of them; or

(b} a substantial lessening of competition in any market in which the third
person, the fourth person or 2 body corporate that is refated to either of them
supplies or acquires goods or services.’.

Prohibition of contracts, arrangements or undersiandings affecting
supply or acquisition of goods or services
. 12, Section 32 of the Decree is amended by deleting subsections (3) and (4} wnd
' Suhsmu{ing‘the following subsection—
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(3} Paragraph(2)of section4(9) appliesinrelation to subsection P ofthis
section as if subparagraph (2){ii) were omitted.’.

Misuse of marke! power
13. Section 33 of the Decree is amended by deleting subsection (7).

Insertion of new section
14, After section 33 of the Decree the following section is inserted—

‘Anti'-comperitive conduct
33A.—~(1) A person engages in prescribed anti-competitive conduct if the
PErson—
(a)  has a substaniial degree of power in & market; and

{b)  takes advantage of that power with the effect. o likely
cffect, of substantially lessening competition in thator anv
other market.

(2} A person must not engage in prescribed anti-competitive conduct.’.

Callective tendering
15, Section 34 of the Decree is amended—

fa} by deleting subsection (1) and substituting the following subsection—

(6) Any two or more persons, being wholesalers, refailers or CORTaciorns
or suppliers of services must not—

(a)  tender for the supply or purchase 0f any goods or services

at prices, or on terms, agreed or arranged between them, ur

(b)  inresponse to an invitation to tender, agree or arrange {or
all or any of them to abstain from tendering for the supply
or purchase of any goods or services'; and

(b) by deleting from subsection (2) ‘It shall not be a defence in proceedings for
anoffence against this section’ and substituting ‘Subsection(2)is contravene:
whether or not the circumstances are such’.

Repeal of sections
16. Sections 35 t0 45 of the Decree are repealed.

Exclusive dealing
17. Section 46 of the Decree is amended-—
(a) by deleting from subsection (1) *shalf be guilty of an oifence who r trade
Or commerce, engages’ and substituting ‘must not, in trade or commerce.
engage’; and
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(b) bydeleting from subsection (10) 'the practice of exclusive dealing constituted
by a person engaging in conduct of a kind referred to in subsection (2), (3),
(4) or (5) or paragraphs (8)(a) or (b} or ($)a), (b} or ()" and substituting '»
person engaging in conduct that constitutes the practice of exclusive
dealing’. :
Resale price mainlenance
18. Section 47 of the Decree is amended—
{a} by deleting 'shall be guilty of an offence under this Decree who engages” umd
substituting 'must not engage’; and

(b) by adding the following subsections—

'(2) Subject to this section, 2 person {Supplier) engages in the practive ol
resale price maintenance if the person does an act referred to inuny o
the paragraphs of subsection (3).

_.{3) The acts referred to in subsection {2) are the following—

(z;  the supplier making if known to 2 second person that the
supplier will not supply goods 1o the second person uniess
the second person agrees not to sell those goods at a price
less than 2 price specified by the supplier;

e
o=
o

the suppiier inducing, or attempting t¢ induce, a second
persan noito sell, at aprice less than a price specified by the
supplier, goods supplied to the second person by the
supplier or by a third person who, directly or indirectly, hax
obtained the goods from the supplier;

(c)  thesupplier entering into an agreement, or offering to enter
into an agreement, for the supply of goods t a second
person, being an agreement one of the terms of whichis, or
would be, that the second person will not seil the goods al
apricelessthan a price speciiied, orthat would be specitied.
by the supplier;

{d)  the supplier withhelding the supply of goods to a second
person for the reason that the second person—
(i)  has not agreed as menticned in paragraph {a), or

(i)  hassold, or is likely 10 sell, goods supplied to him by
the supplier, or goods supplied to him by a third
person who, directly or indirectly, has obtained the
goods from the supplier, at a price less than a price
specified by the supplier as the price below which
the goods are not (o be sold;
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the supplier withnolding the supply of goods to a second person for the

reason that a third person who, directly or indirectly, has obiained. or wishes

to obtain, goods from the second person—

(iy  has not agreed not to sell those goods ai a price fess than a price
specified by the supplier; or '

{(iiy  has sold, or is likely to sell, goods supplied to him, or 10 be supplicd
to him, by the second person, af 2 price less than a price specified by
the suppiier as the price below which the goods are notio be sold: and

the supplier using, inrelation 10 any goods supplied, or that may be supplied.
by the supplier © a second person, a siaiement of a price that is likely w be
undersiood by that person as the price below which the goods are not e he
sold.

{4) For the purposes of subsection (3)—

{a)

(b)

{c)

(d)

aprice thatis specified by another parson on behalf of'the suppiier is deemed
10 have been specified by the supplier;,

ifthe supplier makes it known, in respect of goods that the price below which
those goods are notto be soidis a price specified by another personinrespect
of those goods, or in respect of goeds of a tike description, that price i3
deemed to have been specified, in respect of the first-mentioned goods, by
the supplier;

if a formula is specified by or on behalf of the supplier and a price may be
ascertained by calculation from, o1 by reference 1o, that formula. that price
is deemed 10 have been specified by the supply; and

if the supplier makes it known, in respect of goods, that the price below
which those goods are not to be sold is a price ascertained by calculation
from, or by reference to, a formula specified by another personinrespect of
those goods or inrespect of goods of a like description, that price is deemed
to have been specified, in respect of the first-mentioned goods, by the
supplier.

(5) In subsection (4) ‘formula includes’ a set form or method.

(6) For the purposes of subsection (3}, anything done by a person acting on behalf vf.
or by arrangement with, the supplier is deemed to have been done by the supplier.
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(7) A referencein any of (a) to{e) of subsection (3) including a reference in negative
form, to the selling of goods at a price less than a price specified by the supplier includes
a reference (0—

fa)

(b)

(c)

the advertising of goods for sale at a price less than z price specilted by the
supplier as the price below which the goods are not 10 be advertised for sale:

the displaying of goods for sale at a price less than a price specitied by the
supplier as the price below which the goods are not to be displayed {or sale.
and

the offering of geods for sale at a price less than a price specificd by i
supplier as the price below which the goods are not ¢ be offerad for sale.

and a reference in paragraph (d), (e) or (f) of subsection (3) to 4 price below wiich the
g00ds are not to be sold includes a reference to the price below which the goods are noi
to be advertised for sale, to the price below which the goods are not to be displayed for

sale and to the price below which the goods are 0ot 10 be offered {00 saie

(&) Forthe purposes of subsection (3}3(b), the supplier is not to be taken as inducing,
or atiempting to Induce, a second person as mentioned inthat paragraph in relagon o any

. BOOdsS—
: (a)

(b

by reason only of a statement of a price being applied to the goouds as
mentioned in subsection (12)(a) or being applied to a covering, label, reel or
thing as mentioned in paragraph (12)(b), provided that the statenment is
preceded by the words ‘recommended price’; Of

by reason only of the supplier having given notification in writing (o Uw
second person (not being a notification by way of a statement being applied
as mentioned in paragraph (2)) of the price that he recommends as appropriate
for the sale of those goods, provided that thereis included in the notification.
and in each writing that refers, whether expressly or by implication. to the
notification, a statement to the following effect—

“The price set out or referred (o herein is a recommended price anly and
there is no obligation to comply with the reconumendation.™.

(%) For the purposes of paragraph (d) or (e} of subsection (3) the supplier is decimed
1o withhold the supply of goods to another person if—
{u) the supplier refuses or fails to supply those gooris 1o, or as reguested by, the

other person;
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(b) the supplier refuses to.supply those goods. except on erms that are
dxsadvantageous to the other person

/c) insupplying goods to the other person, the suppher treats that person less
favourably, whether in respect of time, method or place of delivery or
otherwise, than the supplier treats other persons to whom the suppher
supphes the same or similar goods; or

(d) the supplier causes ot procures a person to withhold the supply of goods
- theother person as mentioned in paragraph (a), (b) or (c} of this subsection.

(10)  Subsection (3)(d)-does not apply in relation to the withholding by the supplier
of the supply of goods to another person who, within the preceding year, has sold goods
obtained, direcdy or indirectly, from the supplier at less than their cost o that other
 {a) for the purpose oOf attracting to the establishment at which the goods were

sold persons likely to purchase other goods; or

' (b) otherwise for the purpose of promcir.in_g the business of that other person.

(11)  For the purposes of subsection (1), the following must be disregarded—
(a) agemine seasonal or clearance sale of goods that were 0ot ascamrai for the
_purpose of being sold, at that sale; or

(b) asaleof goods that took place with the consent of the supplier_.

-(12) For the purposes of subsection (3)@ if— .
. laj asaementis apphedto goods, whether by being woven in, impressed on.
worked imo or annexed or affixed to the goods or otherwise:

(b) a-statement is applied to a covering, 1abel; ree] or thing in or with which
goods are supplied; ot

b fc;  astatement iS used in a sign, advertisement,-invoice, catalogue, business

letter, business paper, price list or other document or otherwxse ina manner
likely to lead to the belief that it refers to goods,

: thc stam;ﬁent is taken wrh}jive been used in relation to those goods.
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“covering” mcludmg asmppa glass;bottle, vemsé.] box, capsu]e, case, frame or
wrappesn,

“Yabel” includes a band or ticket.’,

Insertion of new sections

19. After section 47 of the Decree the following sections are inserted— -

. 47A. (1)

@

h 478. (1)

‘Resale price maintenance in relation to services

Sections 47 and 47B apply to conduct in relation to services in a way
that corresponds to the way they apply to conduct in relation 1o geods.

For the purposes of subsection (1), sections 47 and 47B are to be read
with appropriate modifications including— -

~{a} - references O goods are to be read as references to services;

{bj referencestothe saieof goods areto beread as refercncvs‘
to the re-supply of Sewmes ’

Ewdemza.ry provisions

If, in pr-ocuedmgs under this Act bv a person (the plaingiff)

acra;nsz ancﬂlerperson (the defendant), itis claimed that the defendant
has-engaged in the practu:e of-resale pnce mamtenance and it is

. esmblished that—

{a) the defendant’has acted, in relation to the plaintff, as Iﬁeudened

in paragraph 47(1)aJ, (b), (c) or (d);

(b) during a'peridd eﬁdin‘g immediately before the time wherr_-the _

* defendant so-acted. the defendant had been supplying goods of
- the kind withheld to the plaintiff or to another person carrying on
a business similar 1 that of the plaingff; and

fc) during the period of 6 months immediately before the time when

the defendant so acted, the defendant became aware of a matter

- or circumstance capable of constituting a reason referred o in
paragraph 47(3)d) or (e} for the defendant’s so acting,

‘then, subject to'subsection (2), that matter or circumstance is, uniess

.- the contrary is estabhshed taken 0 be the reason for the riert,ndam 5
. 9{) d.ctmg
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) Submcuon (1) does not ,

mentioned in paragraph 47(1](!:)‘ ar(c)butmewms tﬁsadvantageous to
the plaintiff, or the less favoirable treatineiit of the plainfiff, consisted
onlyof arequirement by the defendant as to the time at which, or the form
inwhich, payment wastobe made oras to the giving of security to secure

paymest.

{3) Inthe application of this section in proceedings by the Commission for
an injunction, references to the plaintiff must te construed as references
1o & person specified in the application for the injunction as the person i
relation to whom the defendant is claimed to have acted as mentioned in
paragraph (1)(a).’. )

Price ducnmmanan
20 Sechou 43 of the Decree is amended by omitting from subsection (1) ‘shall be
guﬂty of an offence who' and substituting ‘must not’.

. ’ ) Mergers
21, Secton 49 of the Decree is amended—

.. {a) by deleting from subsection (1) ‘shall be guﬂty of an offence who Acqulres
' and substmmng must 201 acquire’; . -

) .(b') by df:lenng subsecnog {2); and
(ci byinserting after subsAecr_io:i' (5) the-following subsection—
(5A) Tt— '

-{aj a person has entered into a contract{o acqmre snares in Lhe
capital of a body COrporate Ot assets of a body corpoue

(b} the confract is subject 1o a condition that the provisions of
" the contract relating to the acquisition wilt not come into .
force unless_and until -the person has been granted dn’
. authorisation (o acquire the shares or assetsiand

(c/)  the person applied for the granz of the authorisation berore
the expiration of 14 days after the contract was enteredinto.

the acquiéition of the shares or assets must not be regarded for the
- purposes of this Decree as having taken place in pursuance of the
contract before—

(d;  theapplication for the authorisation is disposed Og; ot
fe;  the contract ceases o be subject to the condition, © ]
~whichever first happens.’.
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‘ Acquumon mnie F&i _ '
22. Section 50 of the Decree is amended by deleting the ﬁnal subsection. -

Repead of mctions
23. Sections 51 and 52 of_the Decree are repealed.
- o Heading 1o Divisior I of Part IV -
: 24, Theheading to Division 1 ofDmW of the Decree is repealed and the following
heading is substituted—

‘Division J—Unfair Practices’.

Insertion of new sections

..5 After secnon 66 of the Decree, the followmg sections are inserted—

‘Pyramid selling schemes
T oo o Gba. o (1) A persDn must not act as the promoter of, or operate, 2 pyraxmd
. ‘ .+ selling scheme.

<

(2) For the purposes of this section, pyramid seihnc scheme means 4
schemeu— '

(@) ~ which pmwdes for the sale or dlstﬂbutlon or-geods or
" services of both for reward; ' :

" f¢j  which, to maﬁy participants ip the scheme, constitutes
- primarily an opportumity to sell aninvéstment opportunily
rather than an opportunity 0 sell-goods or services; and

(c; - whichisorislikely wobe upfair to many of the pammpams '
- inthe scheme in that—

(i) the financid rewards o_f rnany of those partcipants

’ are dependent on the recruitrnent of additional
participams (whether or not successively i ower
evels) and

(ify  the number of addmonal pamcxpams inthe scheme
that must be recruited o produce reasonablefinancial
rewards (o participants in the scheme is not anainable
Or is pot likely to be attainable by many Ot the -

j  participants in the scheme.

(3} For the purposes of this section, pyramid selling scheme includes an
© arrangement for the supply of goods or services pursuznt to an
arrangement of the type commonly known as a chain letter
_fﬁlrangemcmbutdf}es notinciude ztnyschemeurlacuviticsf ‘nelyding
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Unlawful acmnsmdmpmxmumr . '
66B. (1) A creditor, or the agent of a creditor, must 10t for the puxpese of

recovering a trading debt of the creditor—

(a)

(5]

(¢)

(d)

make anydemandforpaymentmthout mdlcanng the creditor’ 31dent1ty and.
the balance owing to the creditor and, if the demand is made by the agent, )

the agent’s identity and authonty to make the demand;

demand payment of any amount that the creditor ot agent does not hone:tlv
believe to be due and owing to the creditor;

persist in demanding payment from a person who has denied liability
without making reasonabie inquiries to ensure that the demand is based on
reasonable EI'OImdS‘

‘make any personal calls ot teleph(me calis for the purpose of demandmo

payment—

@) onapu'nhc holiday; or

(e)

" (2) A creditor, or the agent of 2 credltor, must not, for the purpose of recovenng a -

i (i) betweenthe hours of- 10 00 pm of one day and 1. OO am of the mexy;

or

éxéept as reasonably necessary to détermine the debtor’s whereabours,
communicate with an employer, acquaintance, friend. relative or neighbour
of the debtor (not being agumanmr) -

Tading debt—

(at]
{b)

fc)

Jfalsely repres.ent that cnmmal or other proceedmgs will lie for non-payment )

of the debr;

falsely pretend ta be authonsed insome official capaczty toclaim or enfofce
paymem, of

falsely represent that a document has some official character thatit does not

have_.' -

T T T A




66C. A person who is a wholesaler, retailer or contractor must T0t enter -
into— :
fa) an agreementdr amngementwim another person whoisa
wholesaler, fetailer or contractor as to the price or prices
which either of them will bid at any auction sale of goods
- : _ Or services; or ' .

(b) - an agrecment or arrangement under which a party to the
agreement or amangement agrees to abstain from bidding
“at an auction sale of goods-or services. ’

- Supply of rradmg Stamps
66{). {H A person must not—
- (a)  supply, or arange for the supply of, any coupou,, stamp,
"~ . token, cover, package, document or other thmgs either
directly or indirectly, to— .
" ()  any manufacturer, packer, mpoaer dlstnbutor ot
seller of goods, or - . -

(i)  any seller of services; and

. (b} undertake to redeem that coupon; stamp, token, cover,

_ package, document or thing, or undertake that it will-be
redeemed, whether ornot it has to be produced of surrendered
to any person by giving or dehvermg 10 its-holder any
money, goods Of services.-

(27 Nothmg in subsccuon(l) applies to any coupon, stamp, token TOVer,
package, documentor thing issued directly or indirectly in connection
~ with any goods or services by the mamfacturer, packer, importer,
distributor or seller of the goods or services, being a cotipon, token,
cover, package, document or thing which by itself or with any other

" act or-thing entitles or purports to entitle the holder to receive any
money . from the issuer, whether or.not it has to be produced or
. surrendered to any person. -
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(3) Inthis secuon——

'seller mrelauouwanygoods,meansmeperscnbywmmme ) |
goodsaresoldtoapemonwho;nnchasesmemfora
purposeomermanmal&

Refisal 10 sell goods or services undess other goods or services are also purchased .
66E. (1) A person must not, whether as principal or agent, refuse to sell _
- goods or services except on the condition that other goods or
services are also purchased from that person or from any other
person, Or attempt t0 impose any such condition.

(2)  Nothing in this section renders unlawful any condition against the -
separate saleof any goods forming part of a set or forming part of
a single or composite article. , '

Adubseration
66F (1) A person must not—
fa) aculterate any goods for supply bv way oftrade Of CORLTErce:
o oor .

(b}  supply bif way of trade or commerce any adulterated ng_ds.

(2) Iz a prosecution of a person under section 103 for aa offence -
againstthis section, itis adefence if the person establisheés that the
adulteration was not carried out fraudulestly and that the goods
were supphed accompanied by a clear and conSplcuous netice

~ stating explicitly the nature of the adulteration, or were supphed
- in & container dlsplaymg such a notice.

(3) Iis also a defence if the person establishes thal——
(a)  the presence of extraneous matter is an dnavoxdable
' ‘consequence of the collecuen ot procassmg of such goods
and

(by the amount of the extraneous matter does not 2xceed such
tolerance as is prescribed by the Minister in regulations
under subsection (4) .

(4) The Minister mayt by regulation prescribe in respect of spemﬁed
£00ds or a specified class of goods the amount of extranecus
rnarter to be tolefated
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(5) F&rtbepurposmofthsssection,‘goods.
lay -

"_"&anedmbeadunermed—
s been in ‘whole or in part
omitted o7 removgd from them‘ -

(b)  if a substance has been substituted wholly or in part for
‘ another substance,

e} if damage or inferiority has been concealed in any way; or -

“(d)  if any substance has been added to the goods or mixed ot
" packed with the goods so asto increase their buik or weight.
reduce their quality or strength.or make therm appear beter
or of greater value than they are.
- (6) The regulations may, for the purpose of this section, specify in
relation to specified goods, or goods of a specified class. constituents
~or substances the goads are required to conzain.

_ Hoardmg, etc
H6G. A persou who is in possession of goods for mercaniile purposes must -
“notdestroy or hoard the goods, or refuse to sel! the goodsor make them
. available for sale, if the destruction, hoarding or refusal raises, or tends
. o raise, the cost of other simnitar. goods, ot maintains the market przu:

_ of the goods. -

Black marketing
66H. (1) A person must not, whether as principai or agent. sell iy mnds ot
purposes of resale, unless the person is satisfied—

(@;  thatthe goods are required by the buyer, in zood faith. for
_ihe legitimate purposes of his business: and

{b) in pamcular, that the effect of the u*ansacm;n‘_whemer hv
. itself or taken in-conjuriction with transactions of the suine
. oréfasimilar nature, will not be to increase -t will noitend
0 increase the price to the ulimaie suyer »f the goocs
above a fair and reasonable price (whetner :nat price ne a
lawfut price or not).
-(2} This section cioes not appf’y with respect 1o the sale uf zny goods to 2
retailer for purposas of retail sale.
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on demand of a quantity or number of the goods and tender of the
-appropriate price, to supply the goods in the quantity or number

_ demanded.

Statemant of price or condition and pull date

66.1 (1) A person must not offer goods for sale by retait if any statemem of
pnce or conditions of sale (relating to the availability of discounts
or trade-in or other allowances) imprinted on, attached 0 or
exhibited with the goods does not set out in a prooainent position
and inclear and legible figures the price ar which the goodscan b::
bOught for cash.

b -
' (2) A person must not sell, display for sale, or camse to be distributed

for the purposes of sale alty perishabie of semi- perishable goods
in package form unless the pull date is markad on the package '

G In:ms_secﬂon-—- |

‘pull date’ means the last date on which ‘perishablé Or ‘semi-
pedshab}e goods are 1o be sold.

Mandarory trade-ins prohibited
66K (1) A person must not, in the course of trade, sell goods at retail or
supply services if the person, whether as principal or agent,
_indicates in the course of bargaining with any purchaser or
prospective purchaser of those goods or sefvices—
" (a}  thatthe goods wiil be sold or the services will be suppiied
) only if the purchaser or prospective purchaser sells or
- arranges the sale of secondhand goods to the seller orf 1o 2
person nominated by the seller; ot
(b) - that the termi‘ and conditions on wiich the seiler wiil sell
' those goods or supply those services will be less favourable
. thanthose upon which he would make them available if the
. . , .. purchaser-of prospective purchaser were 10 sell or 0
 ieem e i “arrange the sale of secondhand goods 1o me seller or 10 a
o S ._.pcrson nommated byﬂmsei[er -



2. Section108 oftheDecrems nded

(1) Subject to subsectmns (2) and (3), a person who——

the followmg subsecuons-—
{a} contravenes;
(b}

(c)
(d)

(3)

aids, abets, counsels or procures a person 10 contravene;

induces, or attempts to induce, a person whether by threats or promises or
otherwise, to tontravene;

isin any way,

directly or indirectly, knowingly concerned in, of party to. the

contravention by a person of;, or

conspires with others o contravene,

a provision of Part I'V, other than section 534, is guiity ofan offence-punishable on
conviction by a fine not exceading $10,000.

(1A) Subjectto subsections (2) and (3}, a person found guilty of an offence under
s ~this- Decree for which no other penalty is-provided is punishable on
convicton by a fine not excesding $5 (00 for a first offence apd $10,000 for
4 second or subsequent offence.’.

Im'en‘wrz of new sections -

..7 After section. 124 of the Decree Tthe follomnﬁ sections are msc’tcc

124A. (D).

(a)

by

i (¢

(d)
(e}

g

Pecuniory pena.ines

" If thie Court is satisfied that d person—=

has coniravened a provision of Part III;
has’ an:empted o contravene such a provisica:

has aided, abetted, counselled or procurea a- persnn 1.
contravene such a provision;

has induced, or attempted to mduc., a perscn whether by
Lhreats Of promises or. orherw;se Conlrzvene sucl 4
provision; ' o

fias been in any way, directly or indirectiy. knowingiy

concerned in, of party to, the contravention>y 4 pf:r:ef)n Ny

such a provision; or

has conspired with others to contravene such 4 provision.

~~~~~
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the Court may order the persun i pay £ the State such pecusiary
penalty, in respect of each act or omission by the person to which
this section applies, as the Court determines to be appropriate
having regard to all relevant matters, including the nature and
extent of the act or omission and of any loss or damage suffered
as a result of the act or omission, the circumstances in which the
act or omission took place and whether the person has previously -
been found by the Court in proceedings under this Part to have
engaged in any similar conduct.

= (2) The pecuniary penalty payabie under subsection (1) bg-( a body corporate is 0ot 1o
exceed $1 million for each act or omission 1o which this section applies.

(3) The pecuniary penalty payable under subsection (1) by a person cther than a body
* corporateis-netto-exceed $300,000 for each actor omission to which this section appiies.

(4) If conduct consttutes a confravention of two or more provisions of Part IIf, a
proceeding may be institiited under this Act against apersoninrelation o the contravention
ofone or both of the provisions but a person is not liable to more than onepecumarv penalty
- under this secuon in respect of the same conduct

Civil action for recovery ofpecunmry penailies
124B.(1) - The Commission may instirute a proceeding in the f“oun 01 thE_ .
recovery on behalf of the State of a pecuniary penaity referred 10 in -
Secuon 124A

2y A proceedmg under subsecﬁon (1) may be commem:ud wﬂun six
yea.rs after the conr.ravennon . .

Criminal proceedings net to be broug hi for contravention of Part [II°
124cC. Cnmmal proceedings do not lie against apersonby reasononly that Lhe
person—
{aj has contravened a prowsmn of Part III;

{b)  has attempted to comtraveng such a provision,

) } - '
fe}  has aided, abetted, counselled or procurad a person o
contravene such a provision;

(dj  has induced, or attempted to induce, a person, whether by
- --threats or promxses or omerwxse 0 conEravene such 4
—f}rﬂvxsloa : : :



(fi has consplmd with otfies’ (o Contravene such a provision.”s

" Injuncrions
28. Secucn 125 of the Decree is amended by inserting after subsection (2) the
following subsection— '

'(5A) A person other than the Minister or the Commission is not entitled to
make an application under subsection (2} for an injuncton by reason
-that a person has contravened or ‘attempted o conTavene Or is
proposing to contravene, or has been or is propesing © be involved

in a contravention of, secuon 33A

Aa:rwn jor damage:
..9 Secuon 126 of the Decree is amended by deleting from subsecdon (1) ’Pan I or
VI and substimting Pas-HE; IV, Vor VT,

Insertion of new Parr .

30 Arter Pan VIO of the Decree the following Part is inserted—

‘Part VIHA—_AU'I'HORISA’HONS AND NOTIFICATIONS IN RESPECT OF
- RESTRICTIVE TRADE PRACTICES

Division 1 ——Aurhorr.sauons

. Power of Commission to grant authorisations
129A —1) SUD_]E‘,C'CID this Part, the Comumnission may, upon apphc,auon oy ur on-
benalf of a person, grant an authorisation @ the person— '
- (@) to make a contract of arrangement, or arrive at an understanding, wm:q 4.
provision of the proposed contract, arrangement or upderstanding would be.
" ormight be, an exclusionary provision or would have the purpose, of vould.

- have or might have the effect, of Substanually lesserung competitinn within . -'

the meaning of section 27: or

(b w give effect to a’‘provision of a contract, arangement or understanding
when the provision is, or may be, an exclusionary provisicn or has the
purpose, of has or may have the effect, of subitantially lessening compeniion
within the meaning of section 7, '

and, wmie such an andmnsauon remams in force—

= ]
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{c)

making the contract or mmngément or amwng at the undastandmg in
accordance with the authotisation and giving effect in accordance with the
authorisation to any provision of the contract or arrangement so made or of
the understanding so arrived at;

{d} inthecaseofan aﬁmoris;al:i-bn,to give effect to a provision of a contract—
. (i) theprovision is notunenforceable by reason of subsection 27(1); and

(i) subsection27(2) does notprevent the person from giving effect to the
provision in accordance with the authorisation; or

(e).- inthe case of an authorisation o give effect 1o a provision of an arrangement
or understanding—subsection 27(2) does not prevent the person from
giving effect to the provision in accordance with the authorisation.

(2) Subject to this Part, the Commission may, upon application'by cr on behalf of
a person. grant an authorisation o the person—

{a) 1o require the giving of, o to give, a Covenant when the proposed covenant

would have the purpose. or.would have or might have the effect. of

substantially lessening compeuuon in amarket refefred to in. paIaEraDn_

29(2)( a), or

. (b} toenforce r_he terms of a covenant,
- and, while such an authorisau‘on remains in force:

" f¢) . in the case of m aut_honsauon 10 requite the giving of. or to give. 1
covenant— -

] _(i‘) the covenant is notunenforceable by reason of subsection 29(1}; md '

(i) subsection 29(2; does not apply in relation to the covenant: o1

‘d} in the case of an authorisation to enforce the terms of a covenant—

‘i) thecovenant is not unenforceable by redson of subsection 290 jzund

(iiy  paragraphs 29(2)(b; and {¢} do not appiy in relation  the covenant,

o =
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(3) An authorisation granted by the Commission to a person under this section xo—
(a} make a contract or arrangement or arrive at an understanding;
(b) give effect io a provision of a contract, arrangément or understanding;
(c) require the giving of, or give, a covenant’ or
{d} enforce the terms of a covenaant,

has effect as if it were also an authorisation in the same terms to every other person named

or referred to in the application for the authorisation-as aparty 10 the contract, arangement
or understanding, or as a proposed party to the proposed contract, amrangement of

- understanding, or as a person who is or would be bound by, or entitled 1o the benetit 0f.
the covenant or the proposed covenant. as the case may be.

~ (4) Subjectto this Part, the Commission may, upon application bv a person, grant an
authorisation to the person. and 0 any other person acting in concert with the first-
mentioned person, to engage in conduct to which section 31 or 32 would or might apply
and, while such an authorisation remains in force, that section does not apply in relation
10 the engaging in that conduct by the apphcant and by any person acting in concert with
--the-applicant..

(5} Subject to this Part, the Commission may, upon application by a person, gran an
authorisation to the person to engage in conduct that constitutes (or may constitute) the
practice of exclusive dealing and. while such an authorisation remains in.Jorce, sectivn
+6 does not prevemnt the person Tom engaging in that conducz in ac\.ordam,e with the
_ authonsauon B o o -

(8) Subjectto this Part, the Commissicn may, upon applic’aiion by'aperson, grant un
authorisarion to the.person 1o engage in conduct that constitutes (or may constituie; 1e
oractice of resale price mamtenanc;* While the authorisation remains in force, section 47
does not prevent the person from engaging in that conduct in accordance with the
authonsauon ' T ' Co

{7 SdeeCf 1o thiis Part_ the Camms&m may, up0n application by 4 persun, grunt 4
aumonsauon 10 the person to acquire shares in the capital of a body COTpoTAte OF {0 ALguire
assets of a body corporate and, while such an authorisation Temains in ioree, seciiun 3%

" does ot prevent the person from ecquinng shares or-assels in dccordanck wiin b
" authorisadon. -

(8') An authorisation o a person under subsection{ 1) may he expressed s as 16 2ini-
20 0T in relation to ancther person who— : ]
fa; inthe case of an authorisation o maké 4 CONMTAct o arra nuemeni of =Irive
atan understanding—becimes a party 10 the proposed CoNtract tr Arrangement
at a time after it is made or becomes a party (o the proposed anierstandiny
atatme afier itis amived ator
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(b) in the case of an anthorisation to give effent to a provision of a contract,
- arrangergent orunderstanding—becomes a party to the contract, arrangement
or understanding at a time after the anthorisation is granted.

(9) Aa authorisation under subsection {2) may be expressed so as to apply to or in
relation to “another person who—
fa) inthecaseofan aurthorisationto requlre Lhe vzvm_ g of, orto give, acovenant—
* becomes bound by, orentided to the benefit of, the proposed covenant at a
time after the covenant is given; or

(b) in the case of an autherisation to enforce the terms of a cov enant-becomes
bound by, o entitled to the benefit of, the covenant at 2 tme after the
authorisaton is gIanted

(10) The Commissicn does not nave power to grant an authorisation to a person to
" miaKe 4 cohtract Or arrangement, to arrive af an understanding or to require the giving of,
or to give, acovenant if the coniract or arrangement has been made, the understanding has
. Besnarrivedat or the covenant has been given before the Comrmsszon makesadetermization
_in "espect of the apphcanon
- {11)  An application rnade to the Commission under this section for an authorisation
in relation to'a particular contract or proposed contract may be sxpressed 1o be made also
in relation to another coatract or proposad contract that isor will be, orin relation to wo
or more other contracts or proposed coniacts that are or will be, in similar terms to the first-
mentioned contract.-or proposed contract and, if an application is 0 expressed, the
COH]}‘IILSIOH may grant d single authorisation in respect of ail the contracts or proposed

CODTACS Or may grant separate authorisaricns-in respect of any one or more of the contracts
or proposed contracts.

12y When an application made "o the Commissicn under this section for an -
anthorisation in relation to a particular contract or propesed contract is expressed in-
accordance with subsection (11, to be macz also inrelation to another contract of contracts
or proposed contract of proposed contracts—-
‘a; the applx_canon TOUSt set our—. - - :
{i; " the names of the pames to =ach other contract; and - *
{ii; the names of the parties to each other proposed contract if those

_ names are known tc the apphca.nt at the time wheq the apphcanon s
made; fmd
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(b) ifan authonsahomsgmnmdmrespectofapmposedcoauactmenameaaf

. the parties to which were not so known to the applicant, the authorisation is,

by force of this subsection, deemed to be expressed to be subject to a

" condition thas any party to the contract will, when so required by the

Commission, furnish to the Comimission the names of all ihe parties to the
contract. ‘ ‘

(13) Insubsecttons (11) and{1°)— -
(a) contractincludesan arrangement, understandmg or covenant, and proposed
contract has a correSpondmg meaning; and

(b) the reference to the parties to a contract or proposed contract is, for the
~ purposes of the application of those subsections in relation to a covenant or
proposed covenant by reason of paragraph (a) of this subsection, to be read

as a reference to the persons who are or will be, or but for subsection 29(1)

would be, respectively bound by or entitled to the beneﬁt of, the covenant
or proposed covenant.

" (14) " Aperson who has made an application to the Commission for an authorisation
may at any time, by notice in writing to the Commission, withdraw the applicanon.

Procedire for appiications

129B —-( I) An apphcénon foran anthorisation mustbemade in wntmg as prescnued :

) ( 2) The Commission must canse to be made pubhc in such manner asit Lhmks
~ i notice of the receipt by the Commussion of an application-for.an authorisation.

_ (3» The Commission must kee eep a register of applications for authorisations
zeceived by it (including apphcanon; that have been withdrawn),

f4;  Subject to this section, the register kept under subsection (3} must include—
fa) any document furnished 0 the Commission ip relation to an application for
an authorisation:

' (bj any draft determination, and any summary of reasoas, by the Commission
- furnished to any person under section-129C;
fc; any document relatmg fo—

(i) - the revocation bv the Comlmssmn of an authonsaﬂon or- .

fii) = the subsutunon of an authonsation for an authomanor Drewouﬂ ¥in
foree; ,
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{d)

fe)

o
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any record of a conference made in accordance with subsection 129C(8) and
any certificate in relation to a conference given under subsection 129C(9);

particulars of any oral submissions made to the Cornmission in relation (o
such an application; and

the deterrnination of the Comumission on such an apphcation and the
statement of the reasons given by the Commission for that determination.

(5) When a person furnishes a document to the Commission m relanon t© an
application for an authorisation or makes an oral submission to the Cornmission in refation
to such an application, he or she may, at the time when the document is furpished or the
subrmission is made, request that the document or a part of the documment, or that particulars
of the submission or of part of the submission, be excluded from the register kept under
subsection {3} by reason of tne conﬁdenual nature of any of the matters contained in the
doctiment or §ibmission.

{6) When sach a request is made—

(a)

{b)

if the document or the part of the document, or the submission or the part of
the submission, to which the request relates contains particuiars of—

(i)  asecret formula or process;

(i)  the cash consideration offered for the acquisition of shares in the
capital of a body corporate or assets of a person; or

(1)  thecurrent costs of manufacturing, producing or marketing goods or
Services,

the Commission must exclude the document or the part of the document, or
particulars of the submission or of the part of the submission, as the case may
be, from the register kept under subsection (3); and

in any other case, the Commission may, if it is satisfied that it is desirable
to do so by reason of the confidential nature of the matters contained in the
document or the part of the docurment, or in the subrnission or the part of the
submission, exclude the document or the part of the document, or particulars
of the submission or of the part of the submission, as the case may be, from
that register.

(7) Ifthe Commission refuses a request to exclude.a docutnent or part of a document
from the register kept under subsection (3), the Commission must, if the persoi who
furnished the document to the Commission so requires, return the docnment or part of the
document to him or her and, in that case, paragraph (4 )(a} does not apply in relation to the
document or part of the document.
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(8) Ifthe Corumission refuses arequest to exclude particulars of an oral submission
or of patt of ap oral submission from the register kept under subsection (3), the person who
made the submission may inform the Cornrmnission that he or she withdraws the subrnissicn
or that part of the submission and, in that case, paragraph (4 )(e) does not apply in relation
to the submission or that part of the submission as the case may be.

{(9) Ifthe Commission is satisfied thatitis desirable to do so for a.ﬁy reason other than
the confidential nature of matters contained in a document or submission, the Commission
may exclude adocument or part of a document referred to in paragraph (4)(e) or pasticulars
referred to in paragraph (4)(e) from the regisier kept under subsection (3).

(10) If apersonreguests,inaccordance with subsection (5) thata document or a paxt
of 2 docament, or that particulars of a submission or of part of a submission, be excluded
from the register kept under subsection (3}, the docurment or past of the document, or

" partivoiars-ofihe submission or of the part of the submission, must not be included in that
register untt! the Commission has made 2 determination in relation (o the request.

Determination of applicegions for authorisaiions
129C.—(1) The Commission must, in respect of an application for an authorisation-——
(a) make adetermination in writing granting such anthorisation as it considers
appropriate; or

(b) ake a deterrmination in writing dismissing the application.

(2) The Commission must take intc account any submissions in relation to the
application made to it by the applicant, by the State or by any other person.

(3) The Commission must state in writing its reasons for a determination made by it.

{4) Before making a determination in respect of an application for an authorisation,
the Commission must comply with the requirements of section 129D,

{(5) The Commission must not make a determination granting an anthorisation under
subsection 129A(1), (2) o1 (5) inrespect of aprovision (notbeing a provision that is or may
be an exclusionary provision) of a proposed contract, arrangement or understanding, in
respect of a proposed covenant, or in respect of proposed conduct unless it is satisfied in
all the circumnstances that the provision of the proposed contract, arrangement or
understanding, the proposed covenant, or the proposed conduct, as the case may be, would
result, or be likely to result, in abenefit to the public and that that benefit would outweigh
the detriment to the public constituted by any lessening of competition that would resul,
or be likely to result, if—
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{a) the proposed contract or arrangement were made, or the proposed
understanding were amived at, and the provision concerned were given
effect to;

(b) the proposed covenant were given, and were complied with; or

(¢} the proposed conduct were engaged in,
as the case may be.

(6) The Commission must not make a determination granting an authorisation
under subsection 129A(1) or (2) in respect of a provision (not being a provision that is or
may be an exclusionary provision) of a contract, arrangement or understanding or, in
respect of a covenant, unless it is satisfied in all the circumstances that the provision of the
contract, arrangement or understanding, or the covenant, as the case may be, has resulted,

-oris likely to resnlt, in 2 henefit to the public. and that that benefit outweighs or would
outweigh the detriment to the public constituted by any lessening of competition that has
resulted, or is likely to result, from giving effect to the provision or compiying with the
covenant,

(7 The Commission must not~—
(a) make a determination granting—
(i) an authorisation under subsection 129A(1) in respect of a provision
of a proposed contract, arrangement or understanding that is or may
be an exclusionary provisien;

{i) an authorisation under subsection 129A(4) in respect of proposed
conduct; or

(i)  an authorisation under subsectior 129A(6) for proposed conduct to
which section 47 applies,

unless it is satisfied in all the circumstances that the proposed provision or
the proposed conduct would result, or be likely to result, in such a benefit
to the public that the proposed contract or arrangement should be allowed
to be made, the proposed understanding should be allowed to be arrived at,
or the proposed conduct should be allowed to take place, as the case may
be; or

(b) make a determination granting an authorisation under subsestion 129A(1)
in respect of 2 provision of a contract, arrangement or understanding that is



Fair Trading {Amendment}— 45 of 1998 593

or may be an exclusionary provision unless it is satisfied in all the
circumstances that the provision has resulted, or is likely to result, in such
abenefit to the public that the contract, arrangement orunderstanding should
be allowed to be given effect to.

(8) The Commission must not make a determination granting an authorisation under
subsection 129A(7) in respect of a proposed acquisition of shares in the capital of a body
corporate or of assets of a person or n respect of the acquisition of a controlling interest
in a body corporate within the meaning of section 50 unless it is satisfied in all the
circumstances that the proposed acquisition would result, or be likely to resuit, in such a
benefit to the public that the acquisition should be allowed to take place.

(9) In detenmining what amounts to 2 benefit to the public for the purposes of
subsection {8)—
(a) the Commission must regard the following as benefits to the public {in
— - ...addifion to any other benefits to the public that may exist apart from this
paragraph)—
(i)  asignificant increase in the real value of exports;

(ii) a significant substitution of domestic products for iraported goods;
and :

© {b) without limiting the matters that may be taken into account, the Commission
musttake into accountall otherrelevant matters that relate to the inernational
competitiveness of any Fiji Islands industry.

(10) Subject to subsections (11}, {14), (15), (16) and {17}, if—
(a) theMinister, by notice published in the Gazette, fixes a date for the purposes
of the application of this subsection in relation to applications for
authorisations under subsection 129A(1), (2, (), {5) or (6); and

(b} the Commission does not determine an application for an authorisation
under a subsection in relation to which a date is so fixed within 4 months
from that date or the date on which the application was or is received by the
Commisston, whichever is the later,

the Commission is deemed to have granted, at the expiration of that perod, the
authorisation applied for.

(i1) If, within the latest occurring 4-month period referred to in subsection (103(5)
in relation to an application for an authorisation, the Commission gives to the applicant a
written niotice requesting the applicant to give to the Cormmission additional information




594 Fair Trading (Amendment}— 49 of 1958

relevant to the determination of the application, the reference in that paragraph to 4 months
is to be read as a reference to a period consisting of 4 months increased by the number of
days in the period comimencing on the day on which the notice is given to the applicant and
ending on the day on which the applicant gives to the Commission such of the additional
information as the applicant 1s able to provide.

(12) Subject to subsections (14). (15} and (17), if the Commission dozs not
determine an application for an authorisation under subsection 129A(7) within—
{a) 30daysfromtheday on whichthe application is received by the Comrmussion;
or

(b} if the Commission, before the end of that period: of 30 days gives io the
applicanta notice in writing requesting theapplicant to give tothe Commissicn
additional information relevant to the determination of the application - the
period consisting of 30 days from the day on which the application is
received by the Cormumission increased by the number of days in the period
commencing on the day on which the notice is given to the applicant and
ending on the day on which the applicant gives to the Commission such of
the additional information as the applicant is able to provide,

the Commission is deemed to have granted, at the end of that penod, the
authorisation applied for.

{13} The Commission may, within the 30-day period mentioned in sabsection (12),
notify the applicant in writing that the Commission considers that the period shouid be
extended to 45 days due to the complexity of the issues involved. If the Commission so
notifies the applicant, the references in subsection (12} to 30 days are to be read as
references to 45 days.

(14) If the applicant for an authorisation informs the Commission in writing before
the expiration of the period referred (0 in subsection (10) or (12) (in this subsection and
in subsection (15) referred to as the base period) that the applicant agrees to the
Commission taking a specified longer period for the determination of the application, that
longer period is deemed, for the purposes of the application, to be substituted in subsection
(10) or {12}, as the case may be, for the base period.

(15) For the purposes of any application of subsection (14), a reference in that
subsectjon to the base period is to be read, if another period is deemed by any other
application or appiications of that subsection to have been substituted in subsection (10}
or (12) for the base period, as a reference to that other period.

(16) Ifapersontowhomanotice has been sent under subsection 129D(2) inrelation
to a draft determination in respect of an application for an anthorisation notifies the
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Comnission in accordance with subsection 1291(6) that he or she wishes the Commission
to hold a conference in relation to the draft determaination, the period referred 0 in
subsection (10) of this section is deemed to be increased by a period equal to the period
commencing on the day on which the first notification m relation to the draft determination
was received by the Commission and ending on the seventh day after the day specified in
the certificate given by a member of the Commission in pursuance of subsection 129D(9)
as the day on which the conference terminated.

(17) If aparty to a joint venture makes at the one time two or more applications for
authorisations, being applications each of which deals with a matter relating to the joint
venture— ‘

(a) the Comimission must not make a determination in respect of any one of
those applications unless it also makes determinations at the same time in
respect of the other applications; and

T T (B) i the-Commissionrdoes not make a deterraination in respect of any ons of
the applications within the period referred to in whichever of subsections
(10} and (12) is applicable in relation to that application, the Commission is
deemed to have granted, at the expiration of that period, all the athorisations
applied for.

Commission to afford opportunity for conference before determining application for authorisazion
129p.—(1) Before determining an application for an authorisation (other than an
application for an authorisation under subsection 129A(7)), the Commission must prepare
a draft determination in reltation to the application.

(2) The Commission must, by notice in writing sent to the applicant and to each other
mterested person, invite the applicant or other person to notify the Commission, within 14
days aftera date fixed by the Commission being notearlier than the day on which the notice
18 sent, whether the applicant or other person wishes the Corpmission to hold a conference
in relation to the draft determination.

3y
(a) the draft determination provides for the granting of the application
unconditionally; and

(b} no person has made a written submission to the Commission opposing the
application,

each notice by the Commission under subsection (2) must inform the persen to
whom the notice is sent that the draft determination so provides.
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4y I— :
(a) the draft determination does not provide for the granting of the application
or provides for the granting of the application subject to conditions; or

(b} the draft determination provides for the granting of the application
unconditionally but a written submission has, or written submussions have.
been made to the Commission opposing the application,

the Commission must send with each notice under subsection (2) a copy of the
draft determination and—

{c) inacasetowhich paragraph (a) applies - a summary of the reasons why the
Commission is not satisfied that the application should be granted or whi it

i

is not satisfied that the application should be granted unconditionativ: or

... {d) . inacaseto which paragraph (b) applies - a suramary of the reasons why 1t
is satisfied that the application should be granted unconditionally.

(3) If each of the persons to whom a notice was sent under subsection (2)—
(a) mnotifies the Commission within the period of 14 days roentioned in that
subsection that he or she does not wish the Commission to hold aconference
in relation to the draft determination; or

(b} does not notify the Commission within that period that he or she wishes the
Comumnission to hold such a conference,

the Commission may make the determination at any time after the expiration of
that period.

(6) Ifany of the persons to whom a notice was sent under subsection (2) notifies the
Commission in writing within the period of 14 days mentioned in that subsection that he
or she wishes the Commission to hold a conference in relation to the draft determination,
the Commission mustappoint a date (being not later than 3 days after the expiration of that
period), time and place for the holding of the conference and give notice of the date, time
and place so appointed to each of the persons to whom a notice was sent under subsection

(2).

(7) At a conference held under subsection (6)}—
(a) the Commission must be represented by a member or members of the
Commission {being a member or

{b) members whe participated in the preparation of the draft detemmination!
nominated by the Chairperson;




fc)

fd)

L
M:/l

Fair Trading (Amendment)}— 49 of 1998 597

each person to whorm a notice was sent under subsection (2) and any other
interested person whose presence at the conference is considered by the
Cornrrussion to be appropriate is entitled to attend and participate personally
or, in the case of a body corporate, may be represented by a person who, or
by persons each of whom, is a director, officer or employee of the body
corporate;

person participating in the conference in accordance with paragraph (a} or
(b) is entitled to have another person or other persons present to assist hirn
or her but a person who so assists ancther person at the conference is not
entitled to participate in the discussion; and

no other person 1s entitled to be present.

(&) A member of the Cominission participating in the conference must make a record
of the discussions sufficient to set out the matters raised by the persons participating in the
—comference, - e

{9} Themember of the Commuission who represents the Commission atthe conference,
or, if the Commission is represented by more than one member of the Commission, one
of those members appointed by the Chairperson—

(a)

(b)

{c)

may exclude from the conference any person who uses insulting language
atthe conference, creates, or takes part in creating or continuiag, adisturbance
at the conference or repeatedly interrupts the conference;

may terminate the conference when he or she is of the opinion that a
reasonable opportunity has been given for the expression of the views of
persons participating in the conference (other than persons excluded from
the conference under paragraph (a}}; and

must give acertificate certifying the day on which the first notification under
subsection (6) in relation to the draft determination was received by the
Commission ang the day on which the conference terminated,

and any such certificate must be recetved in all courts as evidence of the matters
certified.

(10) A document purpotting to be a certificate referred to in subsection (9) is, unless
the contrary is established, deemed to be such a certificate and to have been duly given.

(11} The Commission must take account of all matters raised at the conference and
may at any time after the termmination of the conference make a determination in respect
of the application.
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(12) For the purposes of this section, interested person ineans a person who has
notified the Commission in writing that he or she, ora specified unincorporated association
of which he or she is a member, claims to have an interest in the application, being an
interest that, in the opinion of the Commission, is real and substantial.

(13) If the Commission considers that two or more applications for authorisations
that are made by the same person, or by persons being bodies corporate that are related to
each other, involve the same or snbstantially similar issues, the Cornmission may treat the
applications as if they constituted a single application and may prepare one draft
determination in relation to the applications and hold one conference in refation to that
draft determination.

Grant, revocarion and variation of autherisanons
129E.-—(1) Anauthorisation may be expressed to be in force fora perod specified
in the authorisation and, if so expressed, remains in force for that period only.

(2) An authorisation, other than an anthorisation deemed to have been granted under
subsection (1) or (12) of section 129C, comes nto force on the day specified for the

(3) If the Commission considers that it i3 appropriate to do so—
{a} for the purpose of enabling due consideration to be given to an application
for an authorisation; or

(b} for any other reason,

an anthorisation granted in respect of the application may be expressed to be an
interim authorisation and the Commussion may at any time revoke an authorisation
50 expressed.

(4) Subsections (3} to (8) of section 129C do not apply in relation to an authorisation
that is expressed to be an interim authorisation.

(5) An authorisation may be expressed to be subject to such conditions as are
specified in the authorisaiion.

(6) If, atany time after the Comrnission has granted an authorisation, it appears to the
Commission that the authorisation was granted on the basis of evidence or information that
was faise or misleading in a material particular, that a condition to which the anthorisation
was expressed to be subject has-not been complied with or that there has been a materia
change of circumstances since the authorisation was granted—

(a) the Commussion must give notice accordingly to the person to’ which the
authorisation was given and any other persons whoappear to the Comroission
to be interested and afford them a reasonable opportunity of makmg
subrnissions to the Commission in the matter; and
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(b} when, after so notifying the person and other  persons {if any) and
considering any submissions made by those persons, the Commission is
satisfied that the authomsation was granted on the basis of evidence or
information.that was false or misteading in a material particular, that the
condition has not been complied with or that there has been such a material
change of circumstances,

the Commission may make a determination revoking the anthotisation and, if it considers
it appropriate to do so, granting a further authorisation n substitution for the authorisation
so revoked.

Division 2—Notifications

Notification of exclusive dealing
129F.—(1) Subject to subsection {2), a person who engages, of proposes o engage,
in conduct of a kind referred to in subsection (Z), (3}, (4), (), (6).{7). (8) or (¥) of section
46 may give to the Commission notice, as prescribed, setting out particulars of the conduct
"ot proposedtonthict.

(2) A person may not give a notice for conduct or proposed conduct if—
{a) thepersonapplied foran authorisation for the conduct or propesed conduct;
and

(b} theCommissionmade adetermination dismissing the application or granting
an authonsation {whether or not the authorisation is siill in force).

(3) Hthe Commissionis satisfied thai the engaging by a personinconduct or proposed
conduct of a kind referred to in subsection (2), (3}, (4), (3),{6), (T}, (8) or (9} of section 46
the subject of a notice given by the person to the Commission under subsection (1) has or
would have the purpose or has or is likely to have, or would have or be likely to have, the
effect of substantially lessening competition within the meaning of section 46 and that in
all the circumstances—

{a) theconducthasnotresulted oris notlikely toresult, or the proposed conduct
would not result or be likely to result, in a benefit to the public; or

(b) any benefit to the public that has resulted or is likely to resuit from the
conduct, or woukd result or be likely to result from the proposed conduct,
would not cutweigh the detriment to the public constituted by any lessening
of competition that has resulted or is likely to result from the conduct or
would result or be likely to result from the proposed conduct;

the Commission may at any time give notice in writing to the person stating that the
Commission is so satisfied and accompanied by a statement setting out its reasons for
being so satisfied.



600 Fair Trading (Amendmentj— 4% of 1998

(4} Before giving a notice under subsection (3}, the Comrﬁission must comply with
the requirements of section 129G.

(5) In satisfying itself for the purposes of subsection (3) in relation to any conduct or
proposed conduct referred to in a notice given to the Commission by a person under
subsection (1), the Commission must seek such relevant information as 1t considers
reascnable and appropriate and may make a decision on the basis of any infonmation so
obtained and any other mformation furnished to it by the person or any other person oy
otherwise iny its possession.

{6) A person who has given a notice to the Comnission nnder this section in relation

to any conduct or proposed conduct may, at any time before the Cormission has given to

“the persor-anoctice under subsection (3) in relation to the conduct or proposed conduct, by
notice in writing to the Commission, withdraw the first-mentioned notice.

. {7) When a person has given notice to the Commmission under sibsection (1), the
engaging by the person in the conduct referred to in the notice after the giving of the notice
must not be taken, for the purposes of section 46, to have the purpose, or to have or be likely
to have the effect, of substantially lessening competition within the meaning of that section
unless—

{a) the Comunission has given potice to the person under subsection (3) of this
section in relation to the conduct and the conduct takes place more than 30
days (or such longer period as the Commuission by writing permits) after the
day on which the Commmission gave the notice; or

{b) the noiice has been, or is deemed to have been, withdrawn and the conduct
takes place after the dav on which the notice was, or is deemed to have been,
withdrawn,

(8) If—
{a} aperson gives a notice o the Commission under subsection (1) in rejation
to any conduct or proposed conduct;

::f
2

(b) hefore or after the notice is given the person makes an application to the
Commission for an authorisation to engage in that conduct; and

(c) the Commission— ’
(1) makes a determinaticn dismissing the application; or l

(i)  makes a determination granting an authorisation in respect of the
application,

the notice is deemed 10 be withdrawn the notice is thereupon deemed to be
withdrawn.
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(9) If—

(a} a person has given a notice to the Comimission under subsection (1) in
relation to condnct or proposed conduct and the Commission has given
notice to the person in writing under subsection (3} in refation to the conduct
or the proposed conduct; or

¢b) anoticegiven by apersonto the Commission under subsection{ | }inrelation
te conduct or proposed conduct is withdrawn or deemed to be withdrawr,

the person 1s not entitled to give a further notice under subsection (1) to the Commission
in relation to the same conduct or proposed conduct or in relation to conduct or proposed
conduct to the like effect.

' Commission to afford opportunity for conjerence before giving notice in relation to exclusive dealing
129G.—(1) Before giving a nctice under subsection 129F(3) in relation to any
conduct or proposed conduct, the Commission must prepare a draft notice in relation to

that conduct or proposed conduct.

(2) The Comnission must, by notice in writing sent to the person in relation to whose
conduct or proposed conduct the draft notice relates and to each cther interested person,
invite the person or other person to notify the Commission, within 14 days after a date fixed
by the Commiission being not earlier than the day on which the notice is sent, whether the
person or other person wishes the Commission to hold a conference in relation to the draft
notice.

(3) The Commission must send with each notice under subsection (2} a copy of the
draft notice and a sommary of the reasons why it proposes to give the notice under
subsection 129F(3).

{4y If each of the persons to whom a notice was sent under subsection (2)—
(a) notifies the Commission in writing within the period of 14 days mentioned
in that subsection that the person does not wish the Commission to hold a
conference in rélation to the draft notice; or

(b} does not notify the Comunisston within that period that he or she wishes the
Commission to hold such a conference,

the Commission must decide after the end of that period whether or not to give the notice
under subsection 129F(3).
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(3} If any of the persens to whom a notice was sent under subsection (2) notifies the
Commission in writing within the period of 14 days mentioned in that subsection that he
or she wishes the Commission to hold a conference in relation to the draft notice, the
Commission must appoint 2 date (being not later than 30 days after the expiration of that
period), time and place for the holding of the conference and give notice of the date, time
and place so appointed to each of the persons to whom a notice was sent under subsection

(2).

(6) At a conference heid under section (5)—
(a) the Commission must be represented by a member or members of the
Commission (being a member or members who participated in the preparation
of the draft notice) nominated by the Chairperson;

(b) each person to whom a notice was sent under subseciion (2) and any other
interested person whose presence at the conference is considered by the
Commission to be appropriate is entitied to attend and participate personally
or, in the case of a body corporate, may be represented by a person who, or
by persons each of whom, is a director, officer or employee of the body
corporale;

(c) aperson participating in the conference in accordance with paragraph ( a)or
(b) is entitled to have another persom or other persons present to assist him
or her but a person who so assists another person at the conference is not
entitled to participate in the discussion; and '

(d} o other person is eatitled to be present.

(7) A member of the Commission participating in the conference must make such
record of the discussions as is sufficient to set out the matters raised by the persons
participating in the conference.

(8) The member of the Commission who represents the Commission at the confercoce,
or, if the Commiission is represented by more than one member of the Commission, one
of those members appointed by the Chautperson—

fa) may exchude from the conference any person who uses insulting language
at the conference, creates, or takes part in creating or continuing, 2 disturbance
at the conference or repeatedly interrupts the conference;

(b) may terminate the conference when he or she is of the opinion that 2
reasonable opportunity has been given for the expression of the views of
persons participating in the conference (other than persons exciuded from
the conference under paragraph (2)); and
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{c) mustgiveacertificate certifying the day on which the first notification undes
subsection (5) inrelationto the draft notice was received by the Commission
and the day on which the conference terminared,

and any such certificate is t0 be received in all courts as evidence of the marters
certified.

(9) A document purporting to be a certificate referred to in subsection (3) is, uniess
the contrary is established, deemed 10 be such a certificate and to have been duly given.

(103 The Commission must take account of ali matters raisecd at the conference.

(11)  After the conference, the Commission must decide whether or not [0 give a
notice under subsection 129F(3).

(12) For the purposes of this section, interested person means a person who has
notified the Comimissionin writing that he or she, or a specified unincorporated association
of which he or she is a member, claims {0 have an interest in the matter, being an interest
that, in the opinion of the Commission, is real and substantial.

(13) If the Commission is of the opinion that two or more notices given to the
Commission under subsection 1295(1) by the same person, or by persoas being bodies
corporate that are related to each other, deal with substantially similar conduct of proposed
conduct, the Commission may treat the notices as if they constituted a single notice and
may prepare one draft notice inrelation to the notices so given to the Commission and hold
one conference in relation to that draft notice.

Register of notifications
129H.—(1) The Commission must keep a register containing—
{a) draft notices, and summaries of reasons, by the Comimission fornished (o
any person under section 129G;

{b) records of conferences made in accordance with section 129G(7) and
certificates in relation to conferences given under section 129G(8);

{c}) notices (inci uding notices thathave been withdrawn) giventothe Commission
/ g
under section 128F;

(d) documents furnished to the Commission in relation to such noticey;
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particulars of any oral subimissions made to the Comrnission in relation to
such notices;

particulars of notices given by the Commission to persons by which notices
under section 129F were given; and

particulars of any permits given by the Conunission under paragraph (&) of
section 129F(7).

(2) If a person furnishes a document 1o the Commission in rejation {0 a notice given
to the Commission under section 129F or makes an oral submission 1o the Commission
in relation to the notice, he or she may, af the time when the document is furpished or the
 submission is made, request that the document or 2 part of the document, Or thai particulars

of the submission of of part of the submission, be excluded from the register kept under
subsection (1) by reason of the confidential nature of any of the matters contained in the
docuinent or submission.

(3) If arequest is made under subsection (2) then—

(a)

{b)

if the document or part of the document, or the submission or part of the
submission, to which the request relates contains particulars of—

(i}  a secret formula or process;

(ii} the cash consideration offered for the acguisition of shares in the
capital of a body corporate or of assets of a person; or

(iii)  thecurrent costs of manufacturing, producing or marketing goods or
services,

the Commission must exclude the document or the part of the document, or
particulars of the submission or ofthe part of the subinission, as the case may
be, from the register kept under subsection (1); and

in any other case the Commission may, if it is satisfied that it isdesirable to
do so by reason of the confidential nature of maitters contained in the
document of the part of the document, or in the submission or the part of the
submission, exclude the document or the part of the document, of particulars
of the submission or of the part of the submission, as the case may be, ffom
that register.
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(4) Ifthe Commissionrefuses arequest to exchude a document or a partof adocument

from the register kept under subsection (1), the Commission must, if the person who

- furnished the document to the Comnission so requires, refurn the document or pari of the

document to him or her and, in that case, subsection (1){d} does not apply inrelation to the
doecument or partt of the document.

(5) Subsection (4} does not apply in relation to a document that was produced i the
Commission in pursuance of a notice under section 106.

(6) If the Commission refuses a request to exclude particulars of an oral submission
or of part of an oral submission from the register kept under subsection (1), the persot who
made the subrnission may intform the Commission that he or she withdraws the submission
or that part of the submission and, in that case, subsection (1){e} does not apniy inrelation
to the submission or that part of the submission, as the case may be.

(7) Ifthe Commissionis sadsiied that it is desirable to do so for any reason other than
the confidential natre of matters contained in a document or submission, the Commission
may exclude a document or part of a document referred to in subsection (1)(d) or
particulars referred t0 in subsection (1){e) from the register kept under subsection (1),

(8} If a person reguests in accordance with subsection (2} that a docuinent or part of
adocument, of that particulars of a submission or of part of a submission, beexcluded from
the register kept under subsection (1), the document or the part of the document. or
particulars of the submission or of the part of the submission, must not be included in that
register until the Commission has made a determination in relaton (o the request.’.

Limitation of acrion
31. Section 133 of the Decree is amended—

{a) by inserting in paragraph (&) of subsection (1) “the Commission,” alfier
“Director,”;

(b) byaddingattheendofparagraph (b)ofsubsection (1) 'orby the Commission
or on the Commission’s behalf; and

{c) by deleting from subsection (2) ‘or an Inspectos’ and substimting, ‘an
Inspector, the Comrmnission, a person acting on the Commission's behalf or
an officer of the Conimission’.

FPreservation of secrecy

32. Section 134 of the Decree is amended—
{a} by inserting in subsection (1) ‘or a member or officer of the Commissic:’
after ‘Inspector’; and
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(b) by inserting in paragraph ( c} of subsection (2) ‘of Lhe Commission’ after
‘Director’ (wherever occurring).

Schedule of minor and other amendments
33. The Decree is amended as set out in the Scheduie.

SCHEDULE

CONSEQUENTIAL AND MINOR AMENDMENTS OF FAIR TRADING DECREE
(Section 33)

1. Section24ofthe Decreeis amended by inserting in paragraph {a) of subsection
’ {3) *(other than Part VIIIA)Y after ‘Decree’.

2. The following provisions of the Decree are amended by inserting ‘orf the
Commission” after ‘Department’ —

Sections-IOS(I), 106(3)(a), (8) 130, 133(1¥a), (2) 134(1) and (Z){a).

3. The following provisions of the Decreg are amended by inserting ‘or the
Commission” after ‘Director’ -

Sections 98(1), 102(3), (4) (5), 105{6), 106(a), 111, 116(1), 115,
125(3)(6)(), (4), (3 (10), 129(1) 133(1)a) (b} (2), 134{1) and (2)(a)(b)
and (c).

4. Section 125(2) of the Decree is amended by inserting, ‘the Commission’ after
‘Director’.

5. Section 126 of the Decree is amended by deleting subsection (3){a).
6.  Section 127 of the Decree is amended in subsection (6) by adding at the end—

‘or unless the goods or services involved in the contravention do nor exceed
$150,000 in value’.

Passed by the House Of Representatives this 15th day of October 1928,

Passed by the Senate this 28th day of October 1998.
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