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ACT NO. 49 OF 1998 

I assent. 

[LS.j K. KT. MARA 
President 

[9 November 1998] 

AN ACT 
TO AMEND THE FAIR TRADING DECREE 1992 

ENACTED by the Parliament of the Fiji Islands-

Part 1-PREUMINARY 

Short tiJ.le, etc 

1.--(1) This Act may be cited as tl1e Fair Trading (Amendment) A.er 1998. 

(2) The Fair Trading Decree 1992 is in this Act referred to as the Decree. 

Conunencement 

2. This Act commences on such date or dates as the Minister, by notice published in 
lhe Gazette, appoints. 

Part 2-AMENDMENTS OF FAIR TRADING DECREE 

/nleipretation 

3. Section 4 of the Decree is amended-

( a) by inserting in subsection(]) after the defin.ition of 'Assisti!nt Director' the 
following definitions-
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(b) 
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"authorisation" means an authorisation granted by the Commission under 
Division 1 of Part VllIA; 

"authority", in retation to the State, means-
( a) a body corporate established for a purpose of the Stare hy "r under" 

taw of the State; or 

/b) an incorporated company in which the State, or a body corpmcctc 
referred to in paragraph (a), has a controlling imerest: ; 

by inserting in subsection O) after the definition of 'Business' rhe folh1wi ng 
definitions-

' "Commerce Act" means the Commerce Act 1998: 

"Commission" means theCornmerceCommission estahlished hy tht: 
Commerce Act;"; 

(c) by inserting in subsection (1) after the definition of 'Corporation' the 
following definition -

' "Court" means the High Court;'; 

( d) by inserting in subsection(]) after the definition of 'occupier' the following 
definitions-

' "practice of exclusive dealing' means the practice of exclusive 
dealing referred to in subsection (2), (3), (4), (5), (6), (7), (8), m (9) 

of section 46; 

"practice of resale price maintenance' means the practice of resaie 
price maintenance referred to in section 47 or 47 A:'· 

( e) by inserting in subparagraph (ii) of subsection (9)(a) 'suhstantial' after ci·: 
and 

(J) by inserting in subparagraph (ii) of subsection (9)(b) 'substantial' after ·is·. 

Extended applicaJion of Parts Ill and JV 
4. Section 5 is arnended by deleting from subsection ( 1 \ 'Part 3 extend.,' and 

substituting 'Parts III and IV extend', 

New sections 

5. Section 7 of the Decree is repealed and the following sections are substituted-

'Application of Decree co Stace 

7.-{l) Subject to this section, this Act binds the State insofar as the State 
carries on a business, either directly or by an authority of the State. 
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(2) Nothing in this Decree renders the State liable to a pecuniary penalty 
or to be prosecuted for an offence. 

(3) The protection in subsection (2) does not apply to an authority or the 
State. 

Aciivities Iha! are not business 

7A.-{1) For the purposes of section 7, the following do nor amoum to 
carrying on a business -

( a) imposing or collecting-

(i) taxes; 

(ii) levies; or 

(iii) fees for licences; or 

( b) granting, refusing to grant, revoking, suspending or varying 
licences (whether or not they are subject to conditions). 

(2) Subsection(l) does notlimitthe things that do not amount to carrying 
on a business for the purposes of section 7.'. 

Deletion of Division heading 

6. Part Ill of the Decree is amended by deleting the heading 'Division'. 

Contraccs, arrangemenls or understandings restricting dealings 
or affecting competition 

7. Section27 of the Decree is amended by inserting after subsection (4) the foilowing 
subsection--

(4A) Without limiting the generality of subsections (1) to ( 4), a provision 
of a contract, arrangement or understanding, including a licence. 
made or arrived at after the commencement of this subsection, has no 
effect and is unenforceable if it -

( a) is an exclusionary provision or has the purpose, or has or is 
likely to have the effect, of substantially lessening 
competition; or 

/b) has the purpose, or has or is likely to have the effect, or 
conferring on any person (whether or not tbe person is a 
party to the contract, arrangement or understanding) 
exclusive rights under any Decree or Act.'. 
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Contracts, arrangements or understandings in. rel.::uion to prices 

8. Section 28 of the Decree is amended--
/ a) by deleting from paragraph (4)(b) 'so acquire' and substituting 'or services 

so acquired'; 

(b) by deleting from subsection (6) 'controlling or maintaining of, the price fur. 
or a discount, allowance,' (secondly occurring); 

(c) by inserting in subsection (7) 'or services' after 'goods'; 

( d) by inserting in subsection (7) 'goods or services by persons to whom the 
goods or services are or would be supplied by the' immediateiy aftccr 
're-supply of the'. 

Covenants affecring competition 

9. Section 29 of the Decree is amended: 
( a) by deleting from subsection (1) 'a person associated with a corporation if the 

covenant has, or is likely to have, the effect of substantially lessening 
competition in any market in which such person or any person associated 
with such person' and substituting 'an associateofthepersonifth.e covenant 
has, or is likely to have, the effect of subsrantially lessening competition in 
any market in which the person or an associate of the person'; 

( b) by deleting from subsection (2) 'a person associated with such person· ,me\ 
substituting 'an associate of the person'; 

( c) by deleting from subparagraph (i) of subsection (2)( a) 'associated with' and 
substituting 'who is an associate of'; 

( d) by deleting from subparagraph (ii) of subsection (2)(a) 'associated with sucl1 
person' and substituting 'who is an associate of the first mentioned person'; 

(e) 

(f) 

by deleting from subparagraph (ii) of subsection (2)(a) 'that person is, or 
would be, under an obligation to act in accordance with directions, instructions 
or wishes of the corporation' and substituting 'the associate is, or would be, 
under an obligation to act in accordance with directions, instructions or 
wishes of the first mentioned person'; and 

by deleting subsection (6) and substituting the tbllowing subsection-
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'(6) For the purposes of this section and section 30, two persons are taken 
to be associated with each other in relation to a covenant or proposed 
covenant if, and only if-

( a) one of the personsis under an obligation (otherwise than in 
pursuance of the covenant or proposed covenant), whether 
formal or informal, to act in accordance with directions, 
instructions or wishes of the other person in relation to the 
covenant or proposed covenant; or 

( b J one of the persons is a body corporate in relation rn wh.id1 
the other person is in the position mentioned in section 
4(5)(a)(ii).'. 

Co1'enan1s in relaiion ro prices 

10. Section 30 of the Decree is amended-
;,:;.;.;...,, ____ __(a).. ___ hy.deletingfromsubsection(l) all the words after 'as ir 3.nd substit1.1t.!r1g ':'.!l 

the words from and including "if' were omitted': 

(b) by deleting from paragraph (b) of subsection (3) 'person' and substituting 
'persons'; and 

(c) by inserting in paragraph (b) of subsection (4) 'or services' after 'goods' 
(wherever occurring). 

Restriction on conduct that hinders or prevenis rhe supply 
of goods or services to others 

11. Section 31 of the Decree is amended by deleting from subsection ( l) everything 
after 'where' and substituting 'the conduct is engaged in for the purpose, and would ha,·e 
or be likely to have the effect, of causing- ·· 

(a) substantial ioss or damage to the business of the third person, tl1e fuunl1 
person or a body corporate that is related to either of them; or 

( b) a substantial lessening of competition in any market in which the third 
person, the fourth person or a body corporate tJiat is related to either of them 
supplies or acquires goods or services.'. 

Prohibition of conlracrs, arrangements or understandings a;Tecling 
supply or acquisiiion of goods or ser\/ices 

12. Section 32 of the Decree is amended by deleting subsections (3) and (4) ,,nd 
SUbstituting·the following subsection--
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'(3) Paragraph (a) of section4(9) appliesinrelation to subsection! 1, nf tltis 
section as if subparagraph (a)(ii) were omitted.'. 

Misuse ofmarkel power 

13. Section 33 of the Decree is amended by deleting subsection en. 
Insertion of new section 

14. After section 33 of the Decree the following section is inserred-

'Ami'~comperitive conduct 

33A.-{l) A person engages in prescribed anti-competitive conduct ,r tile 
person-

( a) has a substantial degree of power in a market; anu 

( b) takes advantage of that power with ti1e effeci. ,, ii ke:--: 

effect, of substantially lessening competition in !h.11 or an:: 
oiher market 

'(2) A person must not engage in prescribed anti-competitive conduct.· 

Collective tendering 

15. Section 34 of the Decree is amended-

/ a) by deleting subsection(]) and substituting ihe following subsection-

'(6) Any two or more persons, being wholesalers, retailers or contractors 
or suppliers of services must not-

( a) tender for the supply or purchase of any goods or service:; 
at prices, or on terms, agreed or arranged between them: u, 

(b) in response to an invitation to tender, agree or arrange for 
all or any of them to abstain from tendering tor L!Je supply 
or purchase of any goods or services': and 

( b) by deleting from subsection (2) 'It shall not be a defence in proceedings lur 
an offence against this section' and substituting 'Subsection (2) is contravened 
whether or not ihe circumstances are such'. · 

Repeal of sections 

16. Sections 35 to 45 of ihe Decree are repealed. 

Exclusive dealing 

17. Section 46 of the Decree is amended-
( a) by deleting from subsection (I) 'shall be guilty of an offence Wbll Jn traJ,: 

or commerce, engages' and substituting 'must not. in uade or urn1mercc. 
engage'; and 
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I b) by deleting from subsection ( 10) 'the practiceofexclusi ve dealing cunstituleJ 
by a person engaging in conduct of a kind referred to in subsection (2). (:< ). 

(4) or (5) or paragraphs (8)(a) or (b) or (9)(a), (b) or (c)' and suhstituting 'a 
person engaging in conduct that constirutes the practice or exclusive 
dealing'. 

Resale price mainien.ance 

18. Section 47 of the Decree is amended-
/ a) by deleting 'shall be guilty of an offence under this Decree who enpgcs ont! 

substituting 'must not engage'; and 

(b) by adding the following subsections-

'(2) Subject to this section, a person (supplier) engages in the practice u i 
resale price maintenance if the person does an act referred to in any ( i: 
the paragraphs of subsection (3). 

(3) The acts referred to in subsection (2) are the following-
( a) the supplier making it known to a second person that the 

supplier will not supply goods to the second person unkSo 
the second person agrees not to sell those goods at a price 
less than a price specified by the supplier; 

(b) the supplier inducing, or attempting to induce, a second 
person not to sell, at a priceless than a price specified by the 
supplier, goods supplied to the second person by the 
supplier orby a thira person who, directly or indirectly. ha, 
obtained the goods from the supplier; 

( c) 

/d) 

the supplier entering into an agreement, oroft'ering to enter 
into an agreement, for the supply of goods to a second 
person, being an agreement one of the terms of which is, or 
would be, that the second person will not seil me goods at 
a price less than a price speci lied, or that would be speci!ieJ. 
by the supplier; 

the supplier withholding the supply of goods to a second 
person for the reason that the second person-
(i) has not agreed as mentioned in paragraph (a); m 

(ii) has sold, or is likely to sell, goods supplied to llim hy 
the supplier, or goods supplied to him by a third 
person who, directly or indirectly, has obtained ti1e 

goods from the supplier, at a price less than a price 
specified by the supplier as the price bt'low whic1·, 
the goods are not to be sold; 
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(e) the supplier withholding the supply of goods to a second person for L11c 
reason that a third person who, directly or indirecUy, has obtained. or wishes 
to obtain, goods from the second person-

(i) has not agreed not to sell those goods at a price less than a pris:c 
specified by the supplier; or 

(ii) has sold, or is likely to sell, goods supplied !o !Jim. or to he supplic·d 
to him, by the second person, at a price less than a price speci!Jed hy 

the supplier as the price below which the goods are nN to be sold: aml 

(j) the supplierusing, in relation to any goods supplied, or that may be supplied. 
by the supplier to a second person. a statement of a price that is likely t0 he 
understood by that person as the price below which the gol•ds are nor ru he 
sold. 

( 4) For the purposes of subsection (3 )-
( a) a price that is specified by another person on behaltofthe supplier is deemed 

to have been specified by the supplier; 

(b) if the supplier makes it known, in respect of goods that the price below which 
those goods are not to be sold is a price specified by another person in respect 
of those goods. or in respect of goods of a like description, that price is 
deemed to have been specified, in respect of the first-mentioned goods. hv 
the supplier; 

( c) if a formula is specified by or on behalfof the supplier and a price may he 
ascertained by calculation from, or by reference to. that formula. that price 
is deemed to have been specified by the supply; and 

( d) if the supplier makes it known, in respect of goods, that the price below 
which those goods are not to be sold is a price ascertained by calculation 
from, or by reference to, a formula specified by another person in respect nf 
those goods or in respect of gooos of a like description, that price is deemed 
to have been specified, in respect of the first-mentioned goods. hy the 
supplier. 

(5) In subsection (4) 'formula includes' a set form or meth<ld. 

(6) For the purposes of subsection (3), anything done by a person acting on behalfut. 
or by arrangement with, the supplier is deemed to have been done by the ,;upplier. 
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(7) A reference in any of (a) to (e) of subsection (3) including areterence in negative 
fonn, to the selling of goods at a price less than a price specified by tl1e supplier includes 

a reference t~ 
( a) the advertlsing of goods for sale at a price less than a price speeified hy the 

supplier as the price below which the goods are not to he advertised for sale: 

(b) the displaying of goods for sale at a price less than a price specified hy the 
supplier as the price below which the goods are not to be displayed fm sale 
and 

(c) the offering .of goods for sale at a price less than a price spccificJ hj 111,.._· 

supplier as the price below which the goods are not IO be offered for sale: 

and a reference in paragraph (d}, (e) or (f) of subsection (.l) lO a price below whJch u1c 
goods are not to be sold includes a reference to the price below which the goods are not 
to be advertised for sale, to the price below which The goods are not ro he llispL1vecJ t<Jr. 
sale and to the price below which the goods are not tn, be offered for;;,;,_ 

(8) For the purposes of subsection (3)(b), the supplier is notto be taken as inducing, 
or attempting to induce, a second persori as mentioned in that paragraph in relation to any 
goods-

( a) by reason only of a statement of a price being applied to the gouds as 
mentioned in subsection (l2)(a) or being applied to a covering, label, reel or 
thing as mentioned in paragraph (l2)(b), provided that the sratement is 
preceded by the words 'recommended price'; or 

(b) by reason only of the supplier having given notification in writing to th,· 
second person (not being a notification by way of a statement being applied 
as mentioned in paragraph ( a)) of the price that he recommends as appropriate 
for the sale of those goods, provided that there is included in the notification 
and in each writing that refers, whether expressly or by implication. to tile 
notification, a statement to the following effect--

"The price set out or referred to herein is a recommended price oniy and 
there is no obligation to comply with the recommendation.". 

(9) For the purposes of paragraph ( d) or ( e) of subsection (3) the supplier 1s ,Jcc·med 
to withhold the supply of goods to another person if-

(a) the supplier refuses or fails to supply those goods to, or as requested by. the· 
other person; 
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(ll) the supplier refuses to supply those goods except on rerms that are 
disadvantageous to the other person; 

(c) in supplying goods to tile other person, the supplier treats that person less 
favourably, whether in respect of·tinie, method or place of delivery or 
otherwise, than the supplier treats other persons to whom the supplier 
supplies the same or similar goods; or 

Id) the supplier causes ~r procures a person to withhold the supply of goods m 
the other person as mentioned in paragraph (a), (b) or (c) oftllis subsection. 

( 10) Subsection (3)( d)-does not apply in relation to the withholding by the supplier 
of the supply of goods to another person who, within the preceding year, has sold goods 
obtained, directly or indirectly, ji:Dm the supplier atless than their cost to that other 
person-

( a) for the purpose of attracting \o the.establishrnent at which The goods were 
sold persons likely to !)urchase_other goods; or 

tbJ otherwise for the purpose of promoting the business ofd)at other person. 

(! I) For the purposes of subsection (1), the following mmt be di~regarded-
/ aJ a genuine seasonal or clearai)ce sale of goods that were not acquired for :he 

. purpose of_ being sold. at that sale; or 

( b J a sale o_f goods that rook place with the consent of the supplier, 

(12) For the purposes of subsection (3)(1), if-. 
CaJ a statement is applied to goods, whether by being woven in, impressed on. 

worked into or annexed or affixed to the goods or otherwise; 

(bJ a starement is applied to a covering, label, reel or tiling in or with wrJch 
goods are supplied; or 

!c; a statemeru is used in a sign, advertisement,~invoice, catalogue, business 
letter, business paper, price list or other document or otherwise in a manner 
likely to lead to the belief that it refers to goods, 

the statement is taken to have been us_ed in relation to those goods. 



I . , -. 

'1abel" includes a band or ticlret.'. 

Insertion of new sections 

19. After section 47 of the Decree the following sectio_ns are inserted-

'Resak pria mainimance in re.Jar.ion to services 

47A. -(]) &ctions4_7 and47B apply to conduct in relation to services in a way 
that corresponds to the way they apply to co"nduct in relation to goods. 

(2) For the purposes of subsection(]), sections 47 and47B are to be read 
with appropriate modifications including-

fa} references to goods are to be read as references to serviees; 

(bj references to the sale pf goods are to be read as re_fen,nces 
to the re-supply of services . 

Evuknfiary provisUms 

47B. (1) I_f, in proceedings under this Act by_ a person (the plaimiff) 
against another person (the defendant), itis claimed that the defendant 
has engaged in the practice of-resale_price maintenance and_ it is 

: established that-· 

1 a/ the defendanthas acted, in relatio!J to the plaimiff, as mentieneo 
in paragraph 47/1)/aJ: (b), (c) or !dj; 

-
0JJ during a period endin·g immediately before the time when the 

· defendant so acted. the defendant had been supplying gooci.1 ot 
· the kind withlleldto theplaintifforto another person carrying ,m 

a bll5iness similar to thar of the. pl aintifr; and 

!cJ during the period of 6 months immediately before the time when 
the defendant so aeted, the defendant became aware rJf a matter 
or circumstance capable of constituting a reason referred to in 
paragraph 47(3;(dJ or (e} for the defendant's so acting, 

·then, subject to·subsectlon (2), that matter or circumstance is, unless 
-the contrary is established, taken to be the reasrJn for the defendant', 

>0 acting .. 
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(2) Sub~tion_ (1) ~ not ~~,MfJl,1~"~"8,iJlftrr:~~ ~ matter 

mentiOnedmpangraph47(1J(liJ or(c)blittberermsdisadvantageousto 
the plaintiff, or the lffill favoorable'tteatineiit't>ftlie plaintiff, co Misted 
only of a requirement by the defendant as to the time atwhich, or the form 
in which, payment was to be made or as to the giving of security to secure 
payment. 

{3) In the application of this section in proceedings by the Commission -for 
an injunction, references to the plaintiff must be construed as references 
to a person specified in the application for the injunction as the person in 
relation to whom the defendant is claimed to have acted as mentioned in 
paragraph (l)(a).'. 

Price disqimin.alion 
20. Section 48 of the Decree is amended by omitting from subsection ( 1) 'shall be 

guilty of an offence who' and substituting 'must not'. 

Mergerr 
21. Section 49 of the Decree is ame!Jded-

( a) _ by deleting from subsection (1) 'shall be guilty of an offence who acquires' 
and substituting 'must aot acquire'; · 

(-b) by deleting su!isection (2); and 

(_c) by-inserting after subScCtion (5) the·follo\l.'i.ng subsection-: 

'(5A) - If-
- (a) a person has entere_d into acontracuo acquire shares iruhe 

capital of a body corpor:u.e or assets of a body wrporare; 

_ ( bJ the contract is subject w a rondition tha,t the provisions of 
the ccntract relating to tile acquisition will not come into 
force unless. and until -the person has been granted an 
authorisation to

0

acquire the shares or assets;-and · 

( c; the person applied for the grant of the authorisation be Io re 
the expiration of 14 days after the contract was entered imo. 

the acquisition of the shares or assets-must not be regarded for the 
purposes of this Decree as having taken place in pursuance of the 
contract before-

! di me-application for the authorisation is disposed uf; r;r 

I eJ the _contract ceases to be subject to the condition, 

whic~,ever first happens.': 
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Acqwiiio~ ~'Fy1 •• ' "·' .. ~ 
22. Section 50 of the Decree js amended by deleting the #nal subsection. · 

Rep,,a/. of sectk>r,s 

23. Sections 51 and 52 of the Decree _are repealed. 

Heading to Division 1 of Part IV 
24. The heading to Division l of Patt IV oftheDecreeisrepealedandthefoHowing 

heading is substituted-

'Div~ion I-Unfair Practices'. 

Jruertion of~ secricru 

25. After section 66 of the Decree, the following sections are inserted-

'Pyramid selling schemes 

66A. (l) A person must not act as the promoter of, or operate, a pyramid 
selling scheme, 

(2) For the purposes of this section, pyramid selling scheme means a 
scheme-

( a) · which pr-Ov:ides frn: the sale or distnbution of.goods ·or 
services or both for reward; 

r c) which, to many participants i!l the scheme, constitutes 
primarily an opportunity to .seU aninvestrnelit DJ::POrturufy 
rather than. an opportunity to sell.goods or servi~s; and 

(cj which is or is likely to be u,nfair tom8JJ,y of the pmicipams 
in the scheme in tha!-

!i) the financial rewards of many of those participants 
are dependent on the recruitment of additional 
participanrs (wherti.er .or nor at successively lower 
levels); aniJ · 

!ii) the number of additional participam.s in tl',e, scheme 
that must be recruited to produce reasonableflnancial 
rewards to participants in the scheme is not anainable 
or is not likely to be attain.able by many of the · 
participants in the scheme. 

(3) For the purposes of this section, pyramid selling scheme includes an 
arrangement for the supply of goods or servires pursuant to an 
.arrangement of the t)'P! commonly known .as a· dmn letter 
an:angement bur does notinclude any scheme oracti viri~s 1 :nt:Iu<Jing 
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66B. (1) A creditor, or the agent of a creditor, must not, for the purpose of 

recovering a trading debt of the creditor-
(a/ makeanydemandforpaymentwithoutindicatingthecreditor'sidentity and. 

the balance owing to the creditor and, if the demand is made by the agent, 
the agent's identity and authority to make the demand; 

( b j demand payment of any amount tfiat the credi toror agent does not honest! y 
believe to be due and owin_g to the creditor; 

( c) persist in demanding payment from a person who has denied liability 
without making reasonable inquiries to ensure that the demand is based on 
reasonable grounds; 

( d) make any personal calls 9r telephone calls for the purpose of demanding 
payment-

(i) on a public holiday; or 

(ii.) between the hours of 10.CXl pm of one day and 7.00 am of the next; 
or 

(e/ except as reasonably necessary to determine the "debtor's whereaboms. 
communicate with ari employer, acquaintance, friend.relative or neighbour 
of the debtor (not being a-guaramor). 

(2) A creditor, or the agent of ac creditor; must not. for the purpose of recovering a 
trading debt-

( aJ .falsely represent that criminal or oth,;!rproceedings will lie tor non-paymem 
of the debt; · - · 

lb) falsely pretend to be authorised in some official capacity to.claim or en.force 
payment; or 

. t 
( c) falsely represent that a document has some official character that it does not 

have .. 



Co/lectiw bidding at auction 

66c. A person who is a wholesaler, retailer or contractor must not enter -
mto----:-- -

(a) anagreementorarrangementwithanotherperson who is a 
wholesaler, retailer or contractor as to the price or prices 
wbich either of them will bid at any auction sale of goods 
or services; or 

{ b) an agreement or arrangement under which a party to the 
agreement or arrangement agrees to abstain from bidding 
at an auction sale of goods or ~ces. 

Supply ofrr-admg stamps 

66D. (1) A per~n must not-
( a) supply,: or arrange for the supply of, any coupon, stamp, 
· token., cover, package, document or other things, either 

directly or mdirectl-y, tJ:r-- · 
_ ·(i) any manufacturer, packer, importer, dis_tributor or 

seller of goods, or -

(ii) any seller ofservices; abd 

( b) undertake to redeem that coupon; stamp, token, cover, 
package, document or thing, or undertake that it will be 
redeemed, wrether ornotithas to be produced or surrendered 
to any person by giving or delivering to its-holder any 
-money, goods or services. -

(2) Nothinginsubsection(l) applies to any coupon, stamp, token, cover,_ 
package, documentortbingissued directly or indirectly in connection 

· with any goods or services by the manufacturer, packer, importer, 
distributor or seller of the_ goods or services, being a coupon, token, 
cover, package, document or tbing wbich by itself or with any other 

· act or thing entitles or purports to entitle the holder to receive any 
money from the issuer, whether or not it has to be produced or 
surrendered to any person. . 
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'seller'; in relation tiJ any ~riieans t11e~\Wwbo~ the 
· goods are sold ti> a peiron · who puichases them for a 
pUipOse other than resaie. 

R•fa>al ro s,ll goods or services unhss other goods or s,nrica an also purchased 
66E. (_l) A person must not, whether as principal or agent, refuse to sell 

goods or services except on the condition that other goods or 
services are also purchased from that person or from any other 
person, or attempt to impose any such condition. 

(2) Nothing in this section renders unlawful any condition against the 
separate sale of any .goods forming part of a set or forming.part of 
a single.or composite article. 

Adu/Jeracion 

66F ._(_l) A person must not-
( a} adulierate any gooqsforsupplyby wayoftr.adeorcommerce: 

or 

- /b) supply by way of trade or commerce any adulrerated goo_ds. 

(2) In a prosecution of a person under section 108 for an offence 
againsphis section, itis a defence if the person establishes that the 
adulteration was not carried out fraudulent! y and that the goods 
were supplied accompanied by a clear .ind conspicuous notice· 
stating explicitly the nature of the adulteration, or were supplied 

. in a: container displaying such a notice: 

(3) It is also a defence if the person establisi]es that-
/ aJ the presence of extran~us· matter is a:n unavoidable 

· consequence of the collection or processing of such goods·. 
and - . -

{bJ the amount of the extraneous matter does net exceed suet, 
tolerance as is prescribed by the :\1.inister in regulations 
under subsection (4). 

(4) The Minister ma}l by regulation prescribe in respect of specified 
goods or a specified class of goods the amount of extraneous 
matter to be tolerated. 
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. (a) · if ruiy valuable constituent has been in whole or in part 
- omittea ~ removed from theiri; 

. ·,- ·:·; -~ .-- ··.: . ,,,. 

(b) if a substance has been substituted wholly or in part for 
another substance; 

-.( c) . if damage or inferiority has been concealed in any way; or -

· ( d) if any substance has been added to the goods or mixed or 
packed with the goods so as to increase their bulk or weight. 
reduce their quality or strength or make them appear hetter 
or of greater value than they are. __ 

( 6) Toe regulations may: for the purpose or lhis section, specify in 
relation to specified goods, or goods of a specified-class. constiruenrs 
or substances the goods are required to contain. 

_ Hoarding, etc 

66G. A person who is in possession of goods for mercantile purposes mu.st 
· not destroy or hoard the. goods, or refuse to sen the goods or make them 
available foi;_sale, if the destruction, hoarding or refusal raises, or tends · 
to raise, the cost of other similar.goods, or maintains the market price 
of the goods: 

Black marlce1ing 

6oH. (1) A person must noL whether as principal or agent sen my goods '"r 
purposes of iesale, unless the person is satisfied-

( aJ that the goods are required by the buyer, in ?OOd taith. tor 
the legitimate purposes o_f his business and 

( bJ in particular, that the effect of the transacticn._whether hv 

itself or taken in-conjµriction with transacticr.s 11f the same 
or of asimilar nature, will not be to incre:i.,e ',r ,,.,, 11 not le!ld 

to increase the price to the ultimate buye, if the goocs 
.above a fair ·and reasonable price (,,,,hetner ·J1at price ne a 
lawful price ornot). 

·(21 Tilis section-does not appiy with respect to tte sal; of ,ny goods to a 
retailer for pµrpOses 9f retail sale. 
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(2) .A person~ offezsgoodsfor iaiebyretlil mustnotrefuseor fail, 
ondeniand of a quantity or number of the goods and tender of the 
-appropriate price, to supply the goods m the quantity or number 
demanded. 

~Ill of pria or condilion and pull date 

66J · (1) Aperson~ustnot_offergoodsforsalebyretailifanystatementof 
pi:ice or conditions of sale (relating to the availability of discounrs 
or trade-in or other allowances) imprinted on, attached to or 
exhibited with the goods does not set out in a prominent position 
and in clear and legible figures the pdce at which the goodS can be 
bought foF cash. · 

' 
(2) A person must not.sell, display for sale, or cause to be distributed · 

foi: the purposes of sale any perishable or semi-perishable gOO<Js 
in package form unless the pull date is marxro on the package. . 

(3) In this sectlon-

'pull date' means the last date on which i;erishable or semi­
pertshable goods are to be sold. 

· Mandatory trade-ins prohibited 

66K (1) A person must not, in the course of trade, sell goods at retail or 
supply services if the person, whether as principal or agent, 

. indicates in the course of .bargaining with any purchaser .or 
prospective purchaser of those goods or ser,ices- . 
/ ar that the goods wiil be sold or the senices will be suppiied 

on! y if the purchaser or prospective purchaser sells or 
arranges the sale of secondhand gQOds to the seller or to a 
person nominated by the seller; or 

( b) · that the rerm1 and conditions on which the seller will sell 
those goods or supply those services will be less favourable 
than those upon which he would make them available if the 

purcl1aser. or prospective purchase:r were to sell or w 
· arrange the sale of secondhand gOQds to the seller or w a 

· - ' . person riominare6by the seller.·. 

(,,/) 
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26. · Sectionl 08 of the Decree is ame~oio8~ s\i1>section (1) and substituting 

the following subsectiiiOS:- ' · CC ,J;'l'"•'ctrt 1:0!.i: •,; .CJ' ' 
,, ' i,. 

(1) Subject to subsections (2) and (3); a person who­
( a) contravenes; 

(b) aids, abets, counsels or procures a person to contravene; 

( c) induces, or attempts to. induce, a person whether by threats or promises or 
otherwise, to coritra vene; 

( d) is in any way, directly or indirectly, knowingly concerned in, or party to. t11e 
contravention by a person of; or 

/e) conspires with others to contravene, 

aprovisionofPartIV, otherthan~tion54, is guirty ofanoffencepunishable on 
conviction by a fine not exceeding $10,000. 

(lA) Subject to subsections (2) and (3), a person found guilty of an offence under 
Ibis Decree for which no other penalty is• provided is punishab_le on 
conviction b'y a fine not exceeding $5,000 for a first offence and SI O,(XXJ !'or 
a second or subsequent offence.'. , . 

lnse.T!ion Of new sectioru 

27. After section,124 of the Decree,1he foilowing sections are insened -

Pecuniaiy penalties 

U4A. (1) , If the Court is satisfied that a person~ 
( a) has contravened a provision of Part III; 

(b; has·_atternpted to contravene such a pro,isic·J: 

(c; has aided, abetted; counselled or procured 1,person m 
contravene such a provisiol); 

( d; has induced, or attempted to induce, a perscn •:Vhethcr hy 
thr~ats or promises or. otherviise, to r_:;;ntr::."':ene -~uCh ·c1 

provi_sion;' ' 

(e; tia.s been in any way, directly or indirecti:•, knuw:ngly 
'concerned in, or party to, thecontravemion.':,, a per:son "t 
such a provision; or 

, (Jj has conspired with otllers to contravene sue t prnv1\ll ,n. 
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Lne Court may order the pe.t'OOu 1<, payro the Staie such peomiacy 
penalty, in respect of each act or omission by the person to which 
this section applies. as the Court detamines to be aP{XOPriate 
having regard to all relevant matters, including the narure and 
~tent of the act or omission and of any loss or damage suffered 
as a result of the act or omission, the circumstances in which the 
actor omission took place and whether the person has previously · 
been found by the Court in proceedings under this Part to have 
engaged in any similar conducL · 

(2) Toe pecuniary penalty payable under subsection ( 1) by a body corporate L'i notto 
exceed $1 million for each act or oi:nissionto which this section applies. 

(3) Toe peruniary penalty payable under subsection ( 1) by a person other than a body 
corporareis-no, to-exreed $300,000 for each act or omission to wbich this section _applies. 

( 4) lf conduct constitutes a· coniraventi;n of two or more provisions of Part Ill, a 
proceeding may be instituted unqer tbis Act against a person in relation to the contravention 
of.one or bothOf theprnvisions but a person is not liable to more than one pecuniary penalty 

· under ibis section in respect of the sam:e conducL -

Civil action for recoVery of pecuniary penal.ties 

124B. (l) . Toe Commission may institute a proceeding in the Court ror the 
recovery on behalf of the State of a pecuniary penalty referroo to in 

. section 124A. 

·r2) A proceeding under subsection (1) may be comme:iced within six 
years after the contravention. 

Criminal procee4in_gs noc to be brought for conirav~ion of Parr Ill ~ 

124c. Criminal proceedings do not lie agail)Stapersonbyreasononiy rJ,ar the 
person--

( a; -has contravened a provision of Part III; 

has attempted to contravene such a provision; 

l 
has aided, abetted, counselled or procured a person to 
contravene such a provision; 

! d; has indui:ed, or a.tteinpted to induce, a per30n, whether by 
-, threats· cir promises or othenvise, to conuavene. ,uch a 
-rr~vision; 

'i}!;; 
:Ii)/ 

,] i(ii:\ 
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' .. !i;1.11 : 
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(e) has been in any way, directly or indirectly, knowingly 
-~bi.'ci'party'to';tbecontri~&ntlon tiy aperson of 
such aptovisiOD.;·'OC ,_~-- ~- ;;_~·, :·_:I · -·- -

,. ,..-¼ - ' - ·' ~. ' 

w has conspired with ottiu. :.; contravene such a provision.·, 

lnj111tCtions 

28. Section 125 of the Decree is amended by inserting after subsection (2) tile 
following subsection-

'(5A) A person other than tile Minister or the Commission is oot entitled to 
make an application under subsection (2) for an injunction by reason 

-that a person has contravened or ·anernpted to conrravene or· is 
proposing to contravene, or has been or is propesing to be involved 
in a contravention of, section 33A'. ·-

Action for damages 

29. Section 126 of the Decree is amended by deleting from subsection (1) 'Pan Ill or 
-vr and SU!Jstittrting 'Pait-HI, IV, v or VT. 

- ' 
.fnsenion of.new Part 

30. After Part VIII of the Decree the following Part is insened-

'Part VIHA-A1:JTHORISATIONS A.'-/]) NOTIF1CATI_ONS IN RESPECT OF 
- RESTRICTIVE TRADE PRACTICES 

Division I-Authorisations 

Power of C.O~.rUm Io granr a.uthoris.atio_ns 

129A.-{l) Subjectto this Part, tbe Commission may, upon applicarion-hy ,,r ,,n­

behalf of a person, grant an authorisation to the person-
( aJ to make a contract or arrangement, or arrive at :m understanding, •;;hen J -

provision of the proposed contraGt, arrangement or understanding would be. 
or might be, an exclusionary provision qr would have the purpose, or ·would. 
have or might have the effec'4 of substantially lessening com!Xtitir,n ·w1tlur. 
the meaning of sec-Jon 27, or 

(bJ to give effect to a·provision· of a contract, arrangement or understanding 
when the provision is, or may be, an exclusionary provision or has U1e 
purpose,_or has or may have the effect, of subitantiall y lessening cumpentiun 
within the meaning of secti_on 27, 

and, while such an authorisation remains in force-
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(c) inthecaseofan authorisation to make acontractor mangenieotor toamve 
.. :, · ,: .. · __ ,.-. ,., .. ,., ,/ f:~•-.:;,,-1.c:-,,,--.-n-.. -'i)··:;•:~- ·., •-- _ .-~-- · •- ,--;_.··_·;._._., .. _ _._,_ .·., 

at an ll1ldmtmding-::subsection27{7) ~ not r-cevent the person from 
making tlle contract or ammgement or arriving at the undetstanding in 
accordance with the authorisation and giving effect in &ccordance with the 
authorisation to any provision of the contract or arrangement so made or of 
tile understal).ding so arrived at; 

(a) in the case of an authorisation.to give effect to a provision of a contract-

(i) the provision is notunenfurceable by reason of subsection 27( l ); and 

(ii) subsection27(2) does notpreventthe person from giving effect to the 
provision in accordance with the authorisation; or 

( e). · in tbe case of an authorisation to give effect to a provision of an arrangement 
or understanding-subsection 27(2) does npt prevent the person from 
giving effect to the provision in accordance with the authorisation. 

(2) Subject to this Part, the Commission may, upon appiicatiorrby or on beh:llf t'i 
a person. grant an authorisation to the perso~ 

( ci) to require the giving of, or to give, a covenant when the proposed cownam 
would have the purpose. or .w9uld have or-might.have the effecL oi 
substantially lessening competition in a·market referred to in.paragraph. 
29(2)( a;;· or 

. I b) to enforce the terms of a c:ovenant, 

· and, whire such an authorisation remains in force: 

le) in the case of an authorisation to- require the giving of. or to give. 1 

covenant--

(i) the covenant is not unenforceable by reason of suosection 29(i ); md 

(ii) subsection 29(2) does·not apply in relation to the covenant: CJr 
.. 

id) in the:= of an authorisation to enforce the terms oI a covenam-

!i) Jle covenant is not unenforceable by reason of subsecJon 291; ;c :ind· 

(iiJ paragraphs.29(2)/ b I and ( cJ do not apply ip relation to the covenant. 
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(3) An authorisation granted by the Commismon to a person under this section«>-­
( a) make a contract or arrangement or arrive at an understanding; 

( b) give effect to a provision of a contract, arrangement or understanding; 

(c) require the giving of, or give, a covenant; or 

( d) enforce the tenns of a covenant. 

has effect as ifit were also an authorisation in the same terms to every other person named 
-Or referred to in the applkation for the authorisation-as aparty to the comracr. arrangemem 
or understanding, or as a proposed party to the proposed contract, arrangement or 
understanding, or as a person who is or would be bound by, or entitled to the benetir of. 
the covenant or the proposed covenant, as the case may be. 

(4) Subject to this Part, the CommiSsionmay, upon application by a person. gram an 
authorisation to the person, and to any other person acting in concert with tht: tirst 0 

mentioned person, to engage in conduct to which section 31 or 32 would or mighr :ipplv 
and, while such an authorisation remains in force, that section does -not apply in relation 
to the engaging in thar conduct by the applicant and by any person acting in concert wirh 
ihe applicant. 

(5) Subject to this Parr, the Commission mai;, upon application by a person. grant an 
authorisation to· the person to engage in conduct that constitutes (or may constitmei 1he 
practice of exclusive dealing and. while such an authorisation remains in.:orce. section 
4D does nN prevent the person from engaging in that conduct in accordance with the 
authorisation. 

- . 

( 6) Subject to this Parr, the Commission may, upon application.by a person, grant an 
authorisation to the.verso□ to engage in conduct that_ constitutes (or mav constimreJ rhe 
practice of resale pri;e maimena,;c; While the authorisation remalns in i·orce, sei:tiun; ~ 
does not pre.vent the person from engaging in that conduct in accordance with me 
authorisation. 

(7) Subject to this Parr, the (Jmmission may, upon applic:rt.ion by a pecSon. grant 1.n 
authorisation to the person to acquire shares in the capital ofa body corporate or tu ac:;uire 
assets of a !Jody corporate and, while ;uch d1l authorisationremains in force. seca,,n-.\'., 
does not· preve~t the per~n from acquif:ng shares o~· asseG in Jc.:t)ruanc~ '>:E~, :J:::: 

authorisation. 

(8) An authori-sation to a person under subsection( lJ may be expre,seu '"as"' "rcr,: 
:o or m relation to another person who-

( a) in Lile ca.se 0f an aur.hor:Saticm to make a contrac: rjr arrange~ent (Jf ·.:.r:-i ·:~ 
at'an ur,derstanding-becJmes apanyto the proposed contract I,[ :irrang~m~ct 
at a time arcer it is made or becomes a party to the prr;pmed antlersianuin·~ 
at a time after it is arri•;ed at: or 
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( b) in the case of an authorisation to give <,ffi:,,:t to a provision of a contract, 
arrangement orunderstanding-oocomes a party to the contract, arrangement 
or undemanding at a time after the authorisation is granted. 

(9) An authorisation under subsection (2) may be expressed so as to apply to or in 
relation co· another person w_ho--

- ( a) in the case ofan authorisation to require the giving of, or to give, a covenant-
becomes bound by, or entitled to.the benefit of, the proposed covenant at a 
time after the covenant is given; or 

(b) in the case of an ·authorisation to enforce the terms of a covenant-becomes 
bound by, o·: entitled to the benefit of, the covenant ai a time _after the 
authorisation is granted. 

(lO) The Commission does not have power to gr2Dt an authorisation to a person to 
rful.ke a contract 9r arrangement,· to arrive at an understanding or to require the giving of, 
or to give, a covenant if rlle contract or arrangement has been made, the understanding has 

. 6een arrived at or the covenant has been given before the Commission makes a determination 
in respect of the applj_cation. 

(11) An application made to the Commission uriderthis section for an antl!orisation 
in relation to a particular contract or proposed contract may be expressed to be made also 
in relation to another contract or proposed contract that is-or will be, or-in relation m rwo 
or more other contracts orpro_posed comi-ac::.s that are or will be, in similartenns to the fust­
mentioned contract or proposed contract and, if an application is so expressed, the 

-Commission may grant a singi_e authorisation in- respeq of all me contracts or proposed 
comrac::.s or may -grant separate authorisations-in respect of any one or more of the contrac::.s 
or proposed contracts. -

112) When an application made :o the Commission under this section for an 
3.1.lthorisation in relation to a ?anicular contract or proposed contract is expressed in· 
accordance with subsection ( l l, to be mu.e also in relation to another contract or contracts 
or ?rop-ose_d contract or proposed contrac'c.S- · 

1 a1 the application must set om-. 

(i; · the names -of the pames to each other coiirract; and 

(iiJ the names 0f the j)Mlies to each other proposed contract 1f those 
names are known to ·.he applicant ar the time when the applicat1on_is 
made; and 
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if an authorisation is granted in respect of a proposed eon tract the name,, of 

the parties to which were not so known to the applicant, the authorisation is, 
by force of this subsection, deemed to be expressed to be subject to a 
condition thlll 8ny party to the contrnct will, wben so reqnired by the 
Commission, furnish to !ht Commission the names of all the parties to the 
contract 

(13) -In subsections (11) and {12}-
( a) contract includes an ·arran,,,aement, understanding or covenant, and proposed 

contract has a corresponding meaning; and 

(bJ the reference to the parties to a contract or proposed contract i_s, for the 
purposes of the application of those subsections in relation to a covenant or 
proposed covenant by reason of paragraph (a) of this subsection, to be read 
as a reference to the ~isons who are or will be, or but for ~bsection 29(1) 
would be, r~tively bound by, or entitled to the benefit of. the.covenant 
or proposed covenant 

(14) A"person wh.o has made an application to the· Commission for an anthorisation 
may at _any time, by notice. in writing to the Commission, withdraw the application. 

. Proc.emirefor appiicaIU:ms 

L"9B.--{l) - ·An application for an anthorisation must be made in writing as presc..ibed. 

(21 The Commission must =se to be made publ..'c in such manner _as it thmks 
fir notice_of the receipt by the Commission of an application-form authorisarion. 

(3) Toe Commission· must keep a regisrer of applicarions for authorisations 
:=ived by it (rncluding applications rhat have been Withdrawn). 

141 Subject to this section,lhe regisrer kept under subsection (3) must include~ 
I a/ any document furnished to the Commission iu relation to an application for 

an authorisation: 

lb) any draft determination: and any summary ofreasons, by the Commission 
. furnished to any person ·1nder section- l29C; 

le; any documentrelating 'o---

/i) the revocation bv the Commission of an anthorisarioH: ~r 

Iii) the_substirution of an anthonsation for an authorisation previomly in 
force: 
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( d) any record of a conference made in accordance with subsection l 29C(8) and 
any certificate in relation to a conference given under subsection 129C(9); 

( e) particulars of any oral submissions made to the Commission in relation to 
such an application; and 

(f) the determination of the ComIT'jssion on such an application and the 
statement of the reasons given by the Commission for that determination. 

(5) When a person furnishes a document to the Commission in relation to an 
application for an authorisation or makes an oral submission to the Commission in relation 
to such an application, he or she may, at the time when the document is furnished or the 
submission is made, request that the document or a part of the document, or that particulars 
of the submission or of part of the submission, be excluded from the register kept under 
subsection (3) by reason of the confidential nature of any of the matters containP<l in thf 
document or submission. 

(6) When such a request is made-
( a) if the document or the part of the document, or the submission or the part of 

the submission, to which the request relates contains particulars of-

(i) a secret formula or process; 

(ii) the cash consideration offered for the acquisition of shares in the 
capital of a body corporate or assets of a person; or 

(iii) the current costs of manufacturing, producing or marketing goods or 
services, 

the Commission must exclude the document or the part of the document, or 
particulars of the submission or oftbe part of the submission, as the case may 
be, from the register kept under subsection (3): and 

(b) in any other case, the Commission may, if it is satisfied that it is desirable 
to do so by reason of the confidential nature of the matters contained in the 
document or the part of the document, or in the submission or the part of the 
submission, exclude the document or the part of the document, or particulars 
of the submission or of the part of the submission, as the case may be, from 
that register. 

(7) If the Commission refuses a request to exclude a document or part of a document 
from the register ·kept under subsection (3), the Commission must, if the person who 
furnished the document to the Commission so requires, return the document or part of the 
document to him or her and, in that case, paragraph ( 4 )( a) does not apply in relation to the 
document or part of the document. 



(8) If the Commission refuses a request to exclude particulars of an oral submission 
or of part of an oral submission from the register kept under subsection (3), the person who 
made the submission may inform the Commission that he or she withdraws the submission 
or that part of the submission and, in that case, paragraph (4 )( e) does not apply in relation 
to the submission or that part of the submission as the case may be. 

(9) If the Commission is satisfied that it is desirable to do so for any reason other than 
the confidential nature of matters contained in a document or submission, the Commission 
may exclude a document or part of a document referred to in paragraph ( 4 )( e) or particulars 
referred to in paragraph (4)(e) from the register kept under subsection (3,. 

(10) If a person requests, in accordance with subsection (5) that a document ors part 
of a documen~ or that particulars of a submission or of part of a submission, be excluded 
from the register kept under subsection (3), the document or part of the document, or 
parti.cuiarl!-oi4lle-submission or of the part of the submission, must not be included in that 
register until the Commission has made a determination in relation to the request. 

Determination of applications for authorisations 

129C.-( 1) The Commission must, in respect of an application for an authorisation­
( a) make a determination in writing granting such authorisation as it considers 

appropriate; or 

(b) make a determination in writing dismissing the application. 

(2) The Commission must take into account any submissions in relation to the 
application made to it by the applicant, by the State or by any other person. 

(3) The Commission must state in writing its reasons for a determination made by it. 

(4) Before making a detennination in respect of an application for ar, authorisation, 
the Commission must comply with the requirements o-f section l 29D. 

(5) The Commission must not make a determination granting an authorisation under 
subsection 129A(l), (2) or (5) in respectofaprovision (not being a provision that is or may 
be an exclusionary provision) of a proposed contract, arrangement or understanding, in 
respect of a proposed covenant, or in respect of proposed conduct unless it is satisfied in 
all the circumstances that the provision of the proposed contract, arrangement or 
understanding, the proposed covenant, or the proposed conduct, as the case may be, would 
result, or be likely to result, in a benefit to the public and that that benefit would outweigh 
the detriment to the public constituted by any lessening of competition that would result, 
or be likely to result, if-
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( a) the proposed contract or arrangement were made, or the proposed 
understanding were arrived at, and the provision concerned were given 
effect to; 

( b) the proposed covenant were given, and were complied with; or 

( c) the proposed conduct were engaged in, 

as the case may be. 

( 6) The Commission must not make a determination granting an authorisation 
under subsection 129A(l) or (2) in respect of a provision (not being a provision that is or 
may be an exclusionary provision) of a contract, arrangement or understanding or, in 
respect of a covenant, unless it is satisfied in all the circumstances that the provision of the 
contract, arrangement or understanding, or the covenant, as the case may be, has resulted, 
or_is..I.ike1¥.t.o.xesult-, in.a.benefit to.the public.and that tha~renefit outw<'ighs or would 
outweigh the detriment to the public constituted by any lessening of competition that has 
resulted, or is likely to result, from giving effect to the provision or complying with the 
covenant. 

(7) The Commission must not-
/ a) make a determination granting-

(i) an authorisation under subsection 129A(l) in respect of a provision 
of a proposed contract, arrangement or understanding that is or may 
be an exclusionary provision; 

(ii) an authorisation under subsection 129A(4) in respect of proposed 
conduct; or 

(iii) an authorisation under subsection 129A(6) for proposed conduct to 
which section 47 applies, 

unless it is satisfied in all the circumstances that the proposed provision or 
the proposed conduct would result, or be likely to result, in such a benefit 
to the public that the proposed contract or arrangement should be allowed 
to be made, the proposed understanding should be allowed to be arrived at, 

or the proposed conduct should be allowed to take place, as the case may 
be; or 

(b) make a determination granting an authorisation under subsection 129A(l) 
in respect of a provision of a contract, arrangement or understanding that is 
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or may be an exclusionary provision unless it is satisfied in all the 
circumstances that the provision has resulted, or is likely to result, in such 
a benefit to the public that the contract, arrangementorunderstanding should 
be allowed to be given effect to. 

(8) The Commission must not make a determination granting an authorisation under 
subsection 129A(7) in respect of a proposed acquisition of shares in the capital of a bodv 
corporate or of assets of a person or in respect of the acquisition of a controlling interest 
in a body corporate within the meaning of section 50 unless it is satisfied in al! the 
circumstances that the proposed acquisition would result, or be likely to result. in such a 
benefit to the public that the acquisition should be allowed to take place. 

(9) In determining what amounts to a benefit to the public for the purposes of 
subsection (8}-

( a) the Commission must regard the following as benefits to the public (in 
____ addition to any other benefits to the public that may exist apart from this 

paragraph}-

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; 
and 

(b) without limiting the matters that may be taken into account, the Commission 
must take into account all other relevant matters that relate to the international 
competitiveness of any Fiji Islands industry. 

(10) Subject to subsections (11), (14), (15), (16) and (17), if-
( a) the Minister, by notice published in the Gazette, fixes a date for the purposes 

of the application of this subsection in relation to applications for 
authorisations under subsection 129A(l), (2), (4), (5) or (6); and 

(b) the Commission does not determine an application for an authorisation 
under a subsection in relation to which a date is so fixed within 4 months 
from thatdate or the date on which the application was or is received by the 
Commission, whichever is the later, 

the Commission is deemed to have granted, at the expiration of that period, the 
authorisation applied for. 

(11) If, within the latest occurring 4-month period referred to in subsection (I O)(b) 

in relation to an application for an authorisation, the Commission gives to the applicant a 
written notice requesting the applicant to give to the Commission additional information 
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relevant to thedetennination of the application, the reference in that paragraph to 4 months 
is to be read as a reference to a period consisting of 4 months increased by the number of 
days in the period commencing on the day on which the notice is given to the applicant and 
ending on the day on which the applicant gives to the Commission such of the additional 
information as the applicant is able to provide. 

(12) Subject to subsections (14). (15) and (17), if the Commission docs not 
determine an application for an authorisation under subsection 129A(7) within-

( a) 30 days from the day on which the application is received by the Commission; 
or 

(b) if the Commission, before the end or-that period· of 30 days give, :0 :he 
applicant a notice in writing requesting the applicant to give to the Commission 
additional information relevant to the determination of the application - the 
period consisting of 30 days from the day on which the application is 
received by the Commission increased by the number of days in the period 
commencing on the day on which the notice is given to the applicant and 
ending on the day on which the applicant gives to the Commission such of 
the additional information as the applicant is able to provide, 

the Commission is deemed to have granted, at the end of that period, the 
authorisation applied for. 

( 13) The Commission may, within the 30-day period mentioned in subsection\ 12), 
notify the applicant in writing that the Commission considers that the period should be 
extended to 45 days due to the complexity of the issues involved. If the Commission so 
notifies the applicant, the references in subsection (12) to 30 days are to be read as 
references to 45 days. 

(14) If the applicant for an authorisation informs the Commission in writing before 
the expiration of the period referred to in subsection (10) or (12) (in this subsection and 
in subsection (15) referred to as the base period) that the applicant agrees to the 
Commission taking a specified longer period for the determination of the application, that 
longer period is deemed, for the purposes of the application, to be substituted in subsection 
(10) or (12), as the case may be, for the base period. 

(15) For the purposes of any application of subsection (! 4), a reference in that 
subsection to the base period is to be read, if another period is deemed by any other 
application or applications of that subsection to have been substituted in subsection ( 10) 
or (12) for the base period, as a reference to that other period. 

(16) If a person to whom a notice has been sent under subsection 129D(2) in relation 
to a draft determination in respect of an application for an authorisation notifies the 
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Commission in accordance with subsection 129D(6) that he or she wishes the Commission 
to hold a conference in relation to the draft determination, Ll\e period referred to in 
subsection (iO) of this section is deemed to be increased by a period equal to the period 
commencing on the day on which the first notification in relation to the draft determination 
was received by the Commission and ending on the seventh day after the day specified iI1 
the certificate given by a member of the Commission in pursuance of subsection 129D(9) 
as the day on which the conference terminated. 

(17) If a party to a joint venture makes at the one time two or more applications for 
authorisations, being applications each of which deals with a matter relating to the joint 
venture-

(a) the Commission must not make a determination in respect of any one of 
those applications unless it also makes determinations at the same time in 
respect of the other applications; and 

(EX-7fttre-eommissiom'ioes not make a determination in respect of any Ol'C nF 

the applications within the period referred to in whichever of subsections 
(10) and(12) is applicable in relation to that application, the Commission is 
deemed to have granted, at the expiration of that period, all the authorisations 
applied for. 

Commission to afford opportunity for conference before determining applica.Jionfor authorisation. 
129D.-(l) Before determining an application for an authorisation (other than an 

application for an authorisation under subsection 129A(7)), the Commission must prepare 
a draft determination in relation to the application. 

(2) Tue Commission must, by notice in writing sent to the applicant and to each other 
interested person, invite the applicant or other person to notify the Commission, within 14 
days after a date fixed by the Commission being not earlier than the day on which the notice 
is sent, whether the applicant or other person wishes the Commission to hold a conference 
in relation to the draft determination. 

(3) If-
(a) the draft determination provides for the granting of the application 

unconditionally; and 

(b) no person has made a written submission to the Commission opposing the 
application, 

each notice by the Commission under subsection (2) must inform the person to 
whom the notice is sent that the draft determination so provides. 

i 
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(4) If-
( a) the draft determination does not provide for the granting of the application 

or provides for the granting of the application subject to conditions; or 

(b) the draft determination provides for the granting of the application 
unconditionally but a written submission has, or wntten submissions have. 
been made to the Commission opposing the application, 

the Commission must send with each notice under subsection (2) a copy of the 

draft determination and-

( c) in a case to which para.graph (a) applies - a summaq of the reasons why the 
Commission is not satisfied that the application should be granted or whv 1t 

is not satisfied that the application should be granted unconditionallv: c,r 

.--J,d) .iruLc.l!-'ie to which paragraph (b) applies - a summary of the reasons whv it 
is satisfied that the application should be granted unconditionaily. 

(5) If each of the persons to whom a notice was sent under subsection (2)-
( a) notifies the Commission within the period of 14 days mentioned in that 

subsection that he or she does not wish the Commission to hold a conference 
in relation to the draft determination; or 

( b) does not notify the Commission within that period that he or she wishes the 
Commission to hold such a conference, 

the Commission may make the determination at any time after the expiration of 
that period. 

(6) If any of the persons to whom a notice was sent under subsection (2) notifies the 
Commission in writing within the period of 14 days mentioned in that subsection that he 
or she wishes the Commission to hold a conference in relation to tht draft determination, 
the Commission must appoint a date (being not later than 3 days after the expiration of Lhat 
period), time and place for the holding of the conference and give notice of the date, time 
and place so appointed to each of the persons to whom a notice was sent under subsection 
(2). 

(7) At a conference held under subsection (6)-
( a) the Commission must be represented by a member or members of the 

Commission (being a member or 

(b) members who participated in the preparation of the draft determination I 
nominated by the Chairperson; 
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each person to whom a notice was sent under subsection (2) and any other 
interested person whose presence at the conference is considered by the 
Commission to be appropriate is entitled to attend and participate personally 
or, in the case of a body corporate, may be represented by a person who, or 
by persons each of whom, is a director, officer or employee of the body 
corporate; 

person participating in the conference in accordance with paragraph ( a; or 
(b) is entitled to have another person or other persons present to assist him 
or her but a person who so assists another person at the conference is not 
entitled to participate in the discussion; and 

(,') no other person is entitled to be present. 

(8) A member of the Commission participating in the conference must make a record 
of the discussions sufficient to set out the matters raised by the persons participating m the 

··· - conference. 

(9) The member of the Commission who represents the Commission at the conference, 
or, if the Commission is represented by more than one member of the Commission, one 
of those members appointed by the Chairperson~ 

( a) may exclude from the conference any person who uses insulting language 
at the conference, creates, or takes part in creating or continuing, a disturbance 
at the conference or repeatedly interrupts the conference; 

( b) may terminate the conference when he or she is of the opinion that a 
reasonable opportunity has been given for the expression of the views of 
persons participating in the conference ( other than persons excluded from 
the conference under paragraph (a)); and 

( c) must give acertificatecertifying the day on which the first notification under 
subsection (6) in relation to the draft determination was received by the 
Commission and the day on which the conference terminated, 

and any such certificate must be received in all courts as evidence of the matters 
certified. 

(10) A document purporting to be a certificate referred to in subsection (9) is, unless 
the contrary is established, deemed to be such a certificate and to have been duly given. 

(1 I) The Commission must take account of all matters raised at the conierence and 
may at any time after the termination of the conference make a determination in respect 
of the application. 
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(12) For the purposes of this section, interested person means a person who has 
notified the Commission in writing that he or she, ora specified unincorporated association 
of which he or she is a member, claims to have an interest in the application, being an 
interest that, in the opinion of the Commission, is real and substantial. 

(13) If the Commission considers that two or more applications for authorisations 
that are made by the same person, or by persons being bodies corporate that are related to 
each other, involve the same or substantially similar issues, the Commission may treat the 
applications as if they constituted a single application and may p~epare one draft 
determination in relation to the applications and hold one conference in relation to that 
draft determination. 

Grant, revocarion and variation of authorisations 

129E.-{I) An authorisation may be expressed to be in force for a period specified 
in the authorisation and, if so expressed, remains in force for that period on!y. 

(2) An authorisation, other than a,-, authorisation deemed to have been granted under 
subsection (10) or (12) of section 129C, comes into force on the day specified for the 

_purp_ose in the authorisation. 

(3) If the Commission considers that it 1s appropriate to do so-
( a) for the purpose of enabling due consideration to be given to an application 

for an authorisation; or 

(b) for any other reason, 

an authorisation granted in respect of the application may be expressed to be an 
interim authorisation and the Commission may at anytime revoke an authorisation 
so expressed. 

( 4) Subsections (3) to (8) of section !29C do not apply in relation to an authorisation 
that is expressed to be an interim authorisation. 

(5) An authorisation may be expressed to be subject to such conditions a.s are 
specified in the authorisation. 

( 6) If, at any time after the Commission has granted an authorisation, it appears to the 
Commission that the authorisation was granted on the basis of evidence or information that 
wa.s false or misleading in a material particular, that a condition to which the authorisation 
was expressed to be subject has·not been complied with or that there has been a material 
change of circumstances since the authorisation was granted-

/ a) the Commission must give notice accordingly to the person to'whicb the 
authorisation was given and any other persons who appear to the Commission 
to be interested and afford them a reasonable opportunity of making 
submissions to the Commission in the matter: and 
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(b) when, after so notifying the person and other persons (if any) and 
considering any submissions made by those persons, the Commission is 
satisfied that the authorisation was granted on the basis of evidence or 
information that was false or misleading in a material particular, that the 
condition has not been complied with or that there has been such a material 
change of circumstances, 

the Commission may make adetennination revoking the authonsation and. if it considers 
it appropriate to do so, granting a further authorisation in substitution for the authorisation 
so revoked. 

Division 2-Notifications 

Notification of exclusive dealing 

129F.-(l) Subject to subsection (2), a person who engages, or proposes to engage, 
in conduct of a kind referred to in subsection (2), (1), (4), (5), (6), (7), (8) or (9) of section 
46 may give to the Commission notice, as prescribed, setting out pa_rticulars of the conducr 
or propnsed'COlltluct. 

(2) A person may not give a notice for conduct or proposed conduct if-
/ a) the person applied for an authorisation for the conduct or proposed conduct; 

and 

(b) theCommissionmadeadetermination dismissing the application or granting 
an authorisation ( whether or not the authorisation is still in force J-

( 3) Ifthe Commission is satisfied that the engaging by a person in conduct or proposed 
conduct of a kind referred to in subsection (2), (3), (4), (5),(6), (7), (8) or (9) of section 46 
the subject of a notice given by the person to the Commission under subsection ( 1) has or 
would have the purpose or has or is likely to have, or would have or be likely to have, the 
effect of substantially lessening competition within the meaning of section 46 and that in 
all the circumstances-

( a) the conduct has not resulted oris not likely to result, or the proposed conduct 
would not result or be likely to result, in a benefit to the public; or 

( b) any benefit to the public that has resulted or is likely to result from the 
conduct, or would result or be likely to result from the proposed conduct, 
would not outweigh the detriment to the public constituted by any lessening 
of competition that has resulted or is likely to result from the conduct or 
would result or be likely to result from the proposed conduct; 

the Commission may at any time give notice in writing to the person stating that the 
Commission is so satisfied and accompanied by a statement setting out its reasons for 
being so satisfied. 
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(4) Before giving a notice under subsection (3), the Commission must comply with 
the requirements of section 129G. 

(5) In satisfying itself for the purposes of subsection (3) in relation to any conduct or 
proposed conduct referred to in a notice given to the Commission by a person under 
subsection (1), the Commission must seek such relevant information as it considers 
reasonable and appropriate and may make a decision on the basis of any information so 
obtained and any other information furnished to it by the person or any other person or 
otherwise in' its possession. 

(6) A person who has given a notice to the Commission under this section in relation 
to any conduct or proposed conduct may, at any time before the Commission has given to 

,r; ____ The-p~m;-a-ilO!ic. eJ.u1c!i,r subsection (3) in relation to the conduct or proposes conduc;:, by 

notice in writing to the Commission, withdraw the first-mentioned notice. 

(7) When a person has given notice to the Commission under subsection (i), the 
engaging by the person in the conduct referred to in the notice after the giving of the notice 
must not be taken, for the purposes of section 46, to have the purpose, orto have or be likely 
to have the effect, of substantially lessening competition within the meaning of that section 
unless-

/a) the Commission has given notice to the person under subsection (3) of this 
section in relation to the conduct and the conduct takes place more than 30 
days (or such longer period as the Commission by writing permits) afterthe 
day on which the Commission gave the notice; or 

(b) the notice has been, oris deemed to have been, withdrawn and the conduct 
takes place after the day on which the notice was, or is deemed to have been, 
withdrawn. 

(8) If­
(a) a person gives a notice to the Commission under subsection (1) in relation 

to any conduct or proposed conduct; 

/b) before or after the notice is given the person makes an application to the 
Commission for an authorisation to engage in that conduct; and 

( c) the Commission-

(i) makes a detennination dismissing the application; or 

(ii) makes a detennination granting a.n authorisation in respect of the 
application, 

die notice is deemed to be withdrawn the notice is thereuoon deemed to be 
withdrawn. ' 

: 
'' 
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(9) If­
(a) 
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a person has given a notice to the Commission under subsection (1) in 
relation to conduct or proposed conduct and the Commission has given 
notice to the person in writing under subsection (3) in relation to the conduct 
or the proposed conduct; or 

(b) a notice given by a person to the Comnlission under subsection ( i) in relation 
to conduct or proposed conduct is withdrawn or deemed to be withdrawrc, 

the person is not entitled to give a further notice under subsection (1) to the Commission 
in relation to the same conduct or proposed conduct or in relation to conduct or proposed 
conduct to the like effect. 

Commission to afford opportwiity for conference before giving notice in relation to exclusive dealing 

129G.-(l) Before giving a notice under subsection 129F(3) in relation to any 
conduct or proposed conduct, the Commission must prepare a draft notice in relation to 
that conduct or proposed conduct. 

(2) The Com.'lllssion must, by notice in writing sent to the person in relation to whose 
conduct or proposed conduct the draft notice relates and to each other interested person, 
invite the person orotherperson to notify the Commission, within 14 days after a date fixed 
by the Commission being not earlier than the day on which the notice is sent, whether the 
person or other person wishes the Commission to hold a conference in relation to the draft 
notice. 

(3) The Commission must send with each notice under subsection (2) a copy of the 
draft notice and a summary of the reasons why it proposes to give the notice under 
subsection 129F(3). 

( 4) If each of the persons to whom a notice was sent under subsection (2)--
( a) notifies the Commission in writing within the period of 14 days mentioned 

in that subsection that the person does not wish the Commission to hold a 
conference in relation to the draft notice; or 

( b) does not notify the Commission within that period that he or she wishes the 
Commission to hold such a conference, 

the Commission must decide after the end of that period whether or not to give the notice­
under subsection i29F(3). 
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(5) If any of the persons to whom a notice was sent under subsection (2) notifies the 
Commission in writing within the period of 14 days mentioned in that subsection that he 
or she wishes the Commission to bold a conference in relation to the draft notice, the 
Commission must appoint a date (heing not later than 30 days after the expiration of that 
period), time and place for the holding of the conference and give notice of the date, time 
and place so appointed to each of the persons to whom a notice was sent under subsection 

(2). 

(6) At a conference held under section (5)-
( a) the Commission must be represented by a member or members of the 

Commission (heing amemberormembers who participated in the preparation 
of the draft notice) nominated by the Chairperson; 

(b) each person to whom a notice was-sent under subsection (2) and any other 
interested person whose presence at the conference is considered by the 
Commission to be appropriate is entitled to attend and participate personally 
or, in the case of a body corporate, may be represented by a person who, or 
by persons each of whom, is a director, officer or employee of me body 

corporate; 

( c) a person participating in the conference in accordance with paragraph ( a) or 
(b) is entitled to have another person or other persons present to assist him 
or her but a person who so assists another person at the conference is not 
entitled to participate in the discussion; and · 

( d) no other person is entitled to be present. 

(7) A member of the Commission participating in the conference must make such 
record of the discussions as is sufficient to set out the matters raised by the persons 

participating in the conference. 

(8) The member of the Commission who represents the Commission at the conference, 
or, if the Commission is represented by more than one member of the Commission, one 
of those members appointed by the Chairperson-

( a) may exclude from the conference any person who uses insulting language 
at the conference, creates, or takes partincreatingorcontinuing, a disturbance 
at the conference or repeatedly interrupts the conference; 

(b) may terminate the conference when he or she is of the opinion that a 
reasonable opportunity has been given for the expression of the views or 
persons participating in the conference (other than persons excluded from 
the conference under paragraph (a)); and 

,' i') 



Fair Trading (Amendment)- 49 o/1998 603 

( c) must give a certificate certifying rhe day on which the first notification under 
subsection (5) in relation to rhe draft notice was received by the Commission 
and the day on which the conference terminated, 

and any such certificate is to be received in all couns as evidence of the matters 
certified. 

(9) A document purporting to be a certificate referred to in imbsection (8) is, uni es., 
the contrary is established, deemed to be such a certificate and to have been duly given. 

(10) The Commission must take account of aii matters raised at the ccnference. 

(11) After the conference. the Commission must decide wnelher or not to give a 
notice under subsection 129F(3). 

(12) For the purposes of this section, interested person means a person who has 
notified the Commission in writing that he or she, or a specified unincorporated association 
of which he or she is a member, claims to have an interest in the matter, being an interest 
that, in the opinion of the Commission, is real and substantial. 

(13) If the Commission is of the opinion that two or more notices given to the 
Commission under subsection 129F(l) by the same person, or by persons being b<_)dies 
corporate that are related to each other, deal with substantially similar conduct or proposed 
conduct, the Commission may treat the notices as if they constituted a single notice and 
mayprepareonedraftnoticeinrelation to the notices so given to the Commission and hold 
one conference in relation to that draft notice. 

Register of notifications 

129H.-(1) Toe Commission must keep a register contairung-
(a) draft notices, and summaries of reasons, by the Commission furrushed tu 

any person under section 1290; 

(b) records of conferences made in accordance with section 1290(7) ann 
certificates in relation to conferences given under section 1290(8); 

( c) notices(including notices thathave been withdrawn) given totbe Commissic,r1 
under section 129F; 

(d) documents furnished to the Commission in relation tn such notices: 
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( e) particulars of any oral submissions made to the Commission in relation to 
such notices; 

(J) particulars of notices given by the Commission to persons by which notices 
under section 129F were given; and 

( g) particulars of any permi~ given by the Commission under paragraph (a) uf 
section 129F(7). 

(2) If a person furnishes a document to the Commission in relation to a notice given 
to the Commission under section 129F or makes an oral submission to the Commission 
in relation to the notice, he or she may, at the time when the document is furnished or the 

. submissionis_made, request1J1.tttliedocumentor a part of the document, or that parucular, 
of the submission or of part of the submission, be excluded from the register kept under 
subsection (1) by reason of the confidential narure of any of the matters contained in the 
document or submission. 

(3) If a request is made under subsection (2) then-
( a) if the document or part of the document, or the submission or part of the 

submission, to which the request relates contains particulars of-

(i) a secret formula or process; 

(ii) the cash consideration offered for the acquisition of shares in the 
capital of a body corporate or of assets of a person; or 

(iii) the current costs of manufacturing, producing or marketing goods or 
services, 

the Commission must exclude the document or L'1e part of the document, or 
particulars of the submission or of the part of the submission, as the case may 
be, from the register kept under subsection ( 1); and 

(b) in any other case the Commission may, if itis satisfied thatit is desirable to 
do so by reason of the confidential nature of matters contained in the 
document or the part of the document, or in the submission or the part of the 
submission, exclude the document or the part of Hie document, or particulars 
of the submission or of the part of the submission, as the case may be, from 
that register. 

:ll 
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( 4) If the Commission refuses a request to exclude a document or a part of a dornmem 
from the register kept under subsection (I), the Commission must. if the person who 
furnished the document to the Commission so requires, return the document or part of L'1e 
document to him or her and, in that case, subsection (l)(d) does not apply in relation :·o the 
document or part of the document. 

(5) Subsection (4) does not apply in relation to a document u'1at was produceo ,,, !he 
Commission in pursuance of a notice under section 106. 

(6) If the Commission refuses a request to exclude particulars of an oral subrn.ission 
orof part of an oral submission from the register kept under subsection ( 1), the person who 
made the submission may inform the Commission that he or she withdraws the submission 
or that part of the submission and, in that case, subsection (l)(e) does not apply in relation 
to the submission or that part of the submission, as the case may be. 

(7) If the Commission is satisfied that it is desirable to do so for any reason other than 
the confidential nature of matters contained in a document or submission, the Commission 
may exclude a document or part of a document referred to in subsection ( 1 )( d) or 
particulars referred to in subsection (l)(e) from the register kept under subsection (1). 

(8) If a person requests in accordance with snbsection (2) that a document or pan ot' 
a document, or that particulars of a submission or of part of a submission, be excluded from 
the register· kept under subsection ( 1), the document or the part of the document. or 
particulars of the submission or of the part of the submission, must not be included in tl1ac 
register until the Commission has made a determination in relation to the request.' 

LimitaJion of acrion 

31. Section 133 of the Decree is amended-
( a) by inserting in paragraph (a) of subsection ( l) "the Commission," "!kr 

"Director1''; 

( b) by adding at the end of paragraph (b) of subsection ( 1) 'orby theCommissiun 
or on the Commission's behalf; and 

( c) by deleting from subsection (2) 'or an Inspector' and subsLiruting, 'an 
Inspector, the Commission, a person acting on the Commission's beha!i or 
an officer of the Commission'. 

PreservaJion ofsecrery 

32. Section 134 of the Decree is arnended-
(a) by inserting in subsection(]) 'or a member or oflic,;r ot'L~e Cnmmissin' 

after 'Inspector'; and 
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33. 
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(b) by inserting in paragraph (c) of subsection (2) 'or the Commission' after 
'Director' (wherever occurring). 

Schedule of minor and other amendments 

The Decree is amended as set out in the Schedule. 

SCHEDULE 

CONSEQUENTIAL AND MINOR AMENDMENTS OF FAIR TRADING DECREE 
(Section 33) 

1. Section 24 of the Decree is amended by inserting in paragraph ( a) of subsection 
('.,)'(other than Part VIIIA)' after 'Decree'. :1• 

2. The following provisions of the Decree are amended by inserting 'or the 
Commission' after 'Department' -

Sections 105(1), 106(3)(a), (8) 130, 133(1Xa), (2) 1340) and (2)(a). 

3. Toe following provisions of the Decree are amended by inserting 'or the 
Commission' after 'Director' -

Sections 98(1), 102(3), (4) (5), 105(6), I06(a), 111, 116(1), 119, 
125(3)(b)(i), (4), (9)(10), 129(1), 133(l)(a)(bJ(2), 134(1) and (2)(a}(b) 

and (c) . 

.. 
4. Section 125(2) of the Decree is amended by inserting, 'the Commission' after 

'Director'. 

5. Section 126 of the Decree is amended by deleting subsection (3)(a). 

6. Section 127 of the Decree is amended in subsection (6) by adding at the end-

'or unless the goods or services involved in the contravention do nor exceed 
$150,000 in value'. 

Passed by the House bf Representatives this 15th day of October 1998. 

Passed by the Senate this 28th day of October 1998. 
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