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MENTAL HEALTH DECREE 2010
(DECREE NO. 54 OF 2010)

IN exercise of the powers vested in me as President of the Republic of Fiji and the Commander in Chief of the
Republic of Fiji Military Forces by virtue of the Executive Authority of Fiji Decree 2009, I hereby make the following
Decree— :

A DECREE TO PROVIDE FOR THE ADMINISTRATION OF MENTAL HEALTH IN FIJI
PART 1 —PRELIMINARY

Short title, commencement and application

1.—(1) This Decree may be cited as the Mental Health Decree 2010.
(2) This Decree shall commence on a date or dates appointed by the Minister by notice in the Gazette.

(3) This Decree shall bind the State.

Interpretation
2.~-(1) In this Decree, unless the context otherwise requires—

“accused person” means a person who is charged with a criminal offence or in respect of whom police or
other official investigations with respect to a suspected offence are being conducted,;

“administer” in relation to treatment includes cause or knowingly permit the treatment to be
administered;

“adult” means a person aged 18 years or over,

“Advisory Council” means the National Advisory Council on Mental Health established by section 10;

“ambulance officer” or “transport officer”, in relation to the transport of a patient includes —

{a) aperson employed by or on behalf of the State to carry out ambulance services; or
(b) persons defined as an ambulance officer under the National Ambulance Decree 2010;
(c) if there is no person described in (a) or (b) available than a responsible member of the public;
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“approved” in relation to a form or other matter, means approved in writing by the Permanent Secretary;
“authorised health care professional” means a health care professional who is desngnated under sectlon
14;
“authorised medical practitioner” means a medical pracutloner authorised in writing by the Permanent
Secretary to exercise the functions of an authorised medical practitioner under this Decree;
“Board of Mental Health Visitors” means a Board of Mental Health Visitors established for a mental health
facility under section 101; .
“child” means a person under the age of 14 years;
“child guardian™ means a person who has been appointed guardian of a child under any written law and
includes— ' :

(a) aperson other than a parent of the child who has lawful custody of the child; and
(b) aperson to whose care the child has been committed for the time being by a court;

“community treatment order” means an order of a kind referred to in section 57;.

“Council” means the body established pursuant to section 10;

“court” means a court of competent jurisdiction as defined in the Interpretation Act (Cap. 7);

“detained person” means a person who is detained in a mental health facility pursuant to Part 4 or who is
receiving involuntary inpatient treatment in a mental health facility pursuant to section 61;

“ECT” means electro convulsive therapy;

“ECT inquiry” means an ECT administration inquiry or an ECT consent inquiry conducted pursuant to
section 75; .

“estate” includes property as defined in the Interpretation Act (Cap. 7)

“guardian” means—

(a) a person lawfully having charge of a child other than the parents; or
(b) apersonto whose care a child has been committed even temporarily, by a person haviq g authority
over the child;

and “guardianship” has a corresponding meaning;

~ “health care professional” for the purposes of this Decree includes persons defined as a “health professional”
in the Medical and Dental Practitioner Decree 2010; a medical assistant and any other person declared
by the Minister by order to be a health care professional for the purposes of this Decree;

“health facility” means —

(a) ahospital, health centre, nursing station or prison clinic; and
(b) any other place prescribed for the purposes of this definition by the Minister by order;

“informed consent” means written consent give by a person freely and voluntarily on the basis of an
informed explanation about the course of action or treatment given to the person in accordance with
this Decree;

“inpatient” of a mental health facility means a person who is admitted to the facility for assessment or for
care, support, treatment or protection and who has not left or been released from the facility;

“inpatient treatment order” means an order of a kind referred to in section 61,

“involuntary patient” means a patient who is not a voluntary patient and —

(a) includes a detained person in a mental health facility; but
{b) does not include a prisoner who does not have a mental disorder;

“management order” means an order made by the Court under section 108;

“manager” means the person or persons appointed under a management order to manage the whole or a part
of the affairs of a person with mental incapacity;

“medical director” of a mental health facility —

fa) means the person designated or appointed as medical director of the facility under section 15;
and

(b) includes an authorised health care professional to whom the relevant function has been delegated
by the medical director of that facility under section 118 (2);
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“medical practitioner” means a person defined as such and is registered in the Medical and Dental Practitioner
Decree 2010, “registered medical practitioner” has a corresponding meaning;
“mental disorder” means a disturbance or defect, to a substantially disabling degree, of perceptual
© interpretation, comprehension, reasoning, learning, judgment or memory, motivation or emotion,
whether or not the disturbance or defect is or is caused by —

(a} mental illness;

(b} personality disorder;,

(c) dementia;

(d) intellectual disability; or
{e) substance abuse;

“mental health facility” means a prison hospital or clinic; or an area declared under section 8 of this
Decree;

“mental health hospital” means the premises described in section 8(1) and Part A of Schedule 1;

“Mental Health Review Board” means the Mental Health Review Board established by section 95;

“mental health unit” means premises listed in Part B of Schedule 1, section 87 in regards to Part 8 and any

- . other premises so designated by the Permanent Secretary who may amend such designations from

time to time;

“mental health visitor” means a member of a Board of Mental Health Visitors or a persen designated as a
mental health visitor under section 101; :

“mental illness” means a condition that seriously impairs (either temporarily or permanently) the mental
functioning of a person and is characterised by the presence in the person of any of the following
symptoms —

(a) delusions;

{b) hallucinations;

(c} serious disorder of thought form;

(d) a severe disturbance of mood;

{e) severe motivational deficit;

(f}  sustained or repeated irrational behaviour indicating the presence of the symptoms referred to
above;

“mental incapacity”, in relation to a person, means a mental disorder such that, because of the disorder, the
person is unable to make or communicate reasonable judgments in respect of all or any of the matters
relating to the person or the person’s circumstances or estate;

“mentally disturbed” means a psychological or behavioural pattern that occurs in an individual and is thought
to cause distress or disability that is not expected as part of normal development or culture which may
result in the person being temporarily detained under this Decree;

“National Mental Health Advisor” means the person appointed to that post under section 13;

“near relative” of a person includes a parent, brother, sister, child, grandparent, aunt, uncle or spouse of the
person or other familiar person such as the step parents or half siblings;

“outpatient” means a person who attends a mental health facility for examination, assessment or treatment
but who is not an inpatient;

“parent” means the parent who has care and control of a child or young person (or either parent if they have
joint care and control), and includes a guardian;

“patient” means a person who is—

(a) the subject of a medical examination, assessment or order under this Decree;
(b) receiving treatment at a mental health facility either as an outpatient or an inpatient;

“Permanent Secretary” means the Permanent Secretary of Health;

“prescribed” means prescribed by regulations or an order made under section 119;

“primary carer” in relation to any patient means the friend of the patient or the member of the patients family
group who is most evidently and directly concerned with the oversight, administration or care and
attention of the patient ;

“prisoner” means a person in custody following conviction for a criminal offence;
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“private facility” means a facility licensed as a private mental health facility under section 9;
“public hospital” means a public hospital as defined in the Public Hospitals and Dispensaries Act :
(Cap. 110);
“recommendation certificate” means a certificate given under section 24;
“Review Board” means the Mental Health Review Board;
“special medical treatment”™ means —

(a) any treatment, procedure, operation or.examination that is intended, or is reasonably likely, to
- have the effect of rendering infertile the person on whom it is carried out; or
{b) any other kind of treatment declared by the Minister by order, on the advice of the Advisory
Council, to be special medical treatment for the purposes of thi Decree;

“surgical operation” means a surgical procedure, a series of related surgical operations or surgical procedures,
but shall not apply to the administration of an-anaesthetic for the purpose of medical investigation;

“treatment team” means a treatment team as provided for by section 64;

“voluntary patient” means —

fa) aperson who has been admitted to a mental health facility under Part 3; or
(b} aperson who has been re-classified as a voluntary patient under this Decree;

“young person” means a person aged 14 or over but under 18.

(2) For the purposes of this Decree, written consent includes consent evidenced by a thumbprint if the person
giving it cannot write.

Persons not to be regarded as having mental disorder
3.—(1) For the purposes of this Decree, a person is not to be regarded as having a mental disorder by reason
only that—

(a) the person expresses or refuses or fails to express, or has expressed or has refused or failed to express
a particular political opinion or belief;

(b)  the person expresses or refuses or fails to express, or has expressed or has refused or failed to express,
a particular religious opinion or belief;

A{c)  the person expresses or refuses or fails to express, or has expressed or has refused or failed to express,
a particular philosophy or cultural belief;

(d)  the person expresses or exhibits or refuses or fails to express, or has expressed or has refused or failed
to express, a particular sexual preference or sexual orientation;

(e) the person engages in or refuses or fails to engage in, or has engaged in or has refused or failed to
engage in, a particular political activity,;

. (f)  the person engages in or refuses or fails to engage in, or has engaged in or has refused or failed to
~ engage in, a particular religious activity;

(g) the person engages in or has engaged in sexual promiscuity,

(h)  that the person engages in or has engaged in immoral conduct;

(i)  the person engages in or has engaged in criminal or other illegal conduct;

(j)  the person engages in or has engaged in antisocial or delinquent behaviour;

(k)  the person takes or has taken alcohol or any other drug, volatile substance or other substances capable
of inducing intoxication or an altered state of mind; or

(1)  any other behaviour involving a personally made decision or modus vivendi not amounting to a mental
disorder.

(2) Subsection (1) (k) does not prevent the serious temporary or permanent physiclogical, biochemical or
psychological effect of volatile substance taking from being regarded as an indication that a person has a mental
disorder.

Principles of the Decree
4.—(1) In interpreting and implementing the provisions of this Decree, due regard must be given as far as
practical and subject to available resources—

{a) to the principles approved by the World Health Organization (‘WHO") in relation to mental
health;
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(b)  to other international agreements and standards concerniny he care and treatment of the mentaily
disordered, including the International Covenant on Human Rights, the United Nations Convention
on the Rights of the Child and the Convention on the Rights of People with Disability.

(2) As far as practicable, and subject to available resources, those responsible for implementing this Decree
must aim to— '

(a)  promote and treat mental health and prevent mental disorders in Fiji;

(b)  provide access to basic mental health care for all who need it;

(¢}  provide for the making of mental health assessments and diagnoses in accordance with internationally
accepted principles; :

(d) provide the least restrictive type of mental health care that is practicable in the circumstances of a
given case;

(e)  promote and provide access to mental health care in the community;

(fi  promote the right of self-determination by those with a mental disorder;

(g) ensure the availability of complaint procedures and a periodic review mechanism;

{h) promote the appointment of qualified decision-makers on mental health issues;

(i)  ensure the well being, safety and adequate working conditions, welfare, support, capabilities and
efficiency of all persons providing any mental health services; and

(7)  ensure respect for the rule of law and for human rights in regard to mental health issues.

(3) This Decree should be applied in such a manner that restrictions on the liberty of persons with a mental
disorder and interference with their rights, dignity and self-respect are kept to a minimum, so far as is consistent
with—

(a)  theirproper care, support, treatment and protection;

{b) the safety, health and welfare of other persons; and

{c)  inrelation to persons in custody and prisoners, the good order and security of the mental health facility,
prison, or other place where they are detained.

Objectives of the Decree
5. The objectives of this Decree are —

(a) to provide for the care, treatment, management, rehabilitation and protection of people with mental
iliness and other mental disorders;

(b) to regulate mental health care, treatment and rehabilitation services in a manner that makes mental
health care, treatment and rehabilitation services available to the population equitably, efficiently and
in the best interest of mental health care users within the limits of the available resources;

(c)  toco-ordinate access to mental health care, treatment and rehabilitation services by various categories
of mental health care users;

{d) to integrate the provision of mental health care services into the general and wider human services
environment in the cultural context of Fiji;

(e)  topromote the rehabilitation of persons with mental disorders and their integration into the community
at the earliest appropriate time;

(f)  to facilitate the development of community mental health services including the establishment of
respite and halfway homes, residential facilities and group homes;

(g) to clarify the rights and obligations of mental health care users and the obligations of mental health
care providers; and

(h)  to regulate the manner in which the property of persons with mental disorders may be dealt with.

Responsibilities in dealing with mental health issues
6.—(1) Persons and bodies exercising functions under this Decree, should as far as practicable and subject to
available resources, aim to—

(a) ensure that persons with a mental disorder or mental illness receive the best available care, support
and, if required, treatment and protection;

()  support families and communities that are providing care and support for a person with a mental
disorder;
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(¢)  provide proper recognition of the importance and significance to persons with a mental disorder of
the person’s ties with his or her family, extended family and family group, with proper respect for the
persons cultural and ethnic identity, language, religious and ethical beliefs and with proper recognition
of the contributions those links and the values make to the person’s health and well being;

(d)  work towards lessening the adverse effects of mental disorder on persons with a mental disorder, their
families and their communities;

(e) strengthen, develop and co-ordinate services for persons with a mental disorder their families,
extended families and their communities;

(f}  assistand encourage non-government agencies and organisations to provide care, support and other
services for persons with a mental disorder, their families and their communities;

(g) assistand encourage the development of services designed to reduce the incidence and adverse impact

' of mental disorder in the community;

{h)  promote informed public opinion, discussion and understanding of mental disorder and the  rights
of persons who have such a disorder; :

(i)  seek to eliminate discrimination against, and abuse, mistreatment and neglect of persons$ with a mental
disorder; ,

(/)  promote ahigh standard of training for those responsible for the care, support, treatment and protection
of persons with a mental disorder; and

(k}  promote psychosocial rehabilitation; and

(I)  promote research into the problems of mental disorder.

(2) Every Ministry, state entity or department responsible for health, housing, employment and community
services shall subject to available resources determine and co-ordinate the implementation of its policies and measures
SO as to—

fa) ensure the provision of the best available mental health care, treatment and rehabilitation  services
in establishments managed by it; :

(b) promote the provision of community-based care, treatment and rehabilitation services for mental
health care users;

(c)  promote the rights and interests of mental health care users;

(d)  where practicable, provide access to employment and employment support for persons who suffer or
have suffered from mental disorder; and

(e)  generally, promote and improve the mental health status of the population.

(3) Aperson exercising a function under this Decree, or under an order of a Review Board, in relation to a patient,
must not, except in an emergency situation and to protect the safety or health of the patient or of other persons—

(a) impose any restrictions on the patient’s personal freedom, other than those authorised by this Decree
or by an order made under it; or

{b) infringe the patient’s dignity and self-respect more than is inherent in the restrictions so authorised.

(4) Every Ministry, state entity or department responsible for health, employment and the public service should .
seek to ensure—

(a) that the rights and safety of mental health workers and staff working in mental health facilities are
respected and maintained as a matter of Government policy and in accordance with the laws governing -
occupational health and safety and employment relations;

(b)  that adequate human resources and infrastructure are provided for each mental health care facility to
enable best practice to be followed for risk situations (including, but not limited to at least a one-to-
one staff ratio which allows for no more than 8 hours out of any period of 24 hours shift for suicidal
or high risk patients);

(c)  thataphysical environment is provided for patients and staff at each mental health facilities to enable
the least restrictive care to be provided, consistent with safety to staff and the public;

(d) that appropriate compensation and extra allowances are paid to mental health workers in positions
that pose a high risk of physical assault or emotional distress in providing care and treatment to
patients;
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(e)  that proper and adequately secured areas are provided which ensures that the appropriate staff may
conduct without interruption interviews, examination, treatment, counselling and visits having due
regard to the safety and privacy of staff, any particular patient and all other patients around a secure
area designated under section 57.

Anti-discrimination
7.—(1) For the purposes of this section, the prohibited grounds for discrimination are the grounds that a person
has or has had a mental disorder or mental illness or has been an inpatient at a mental health facility.

(2) If an applicant for employment or a worker is qualified under the standard or prescribed requirements for
work of any description, an employer or a person acting or purporting to act on behalf of an employer must not—

(a) refuse to employ the applicant on work of that description which is available on the ground that the
applicant has a mental disorder or mental illness;

(b) offer or afford the applicant or the worker less favourable terms of employment conditions of work,
or other fringe benefits, and opportunities for training, promotion, and transfer that are made available
to applicants or workers of the same or substantially similar capabilities employed in the same or
substantially similar circumstances on work of that description; '

(c) terminate the employment of the worker, or subject the worker to any detriment, in circumstances
in which the employment of other workers employed on work of that description would not be
terminated, or in which other workers employed on work of that description would not be subjected
to such detriment; or

(d) retire the worker, or to require or cause the worker to retire or resign, subject to any written law

or employment contract imposing a retirement age, by reason of any of the prohibited grounds of

discrimination set out in subsection (1).

(3) A contravention of this section is deemed to be a contravention of the Employment Relations Promulgation
2007.

(4) If a word or expression used in this section is defined in the Employment Relations Promulgation 2007, the
word or expression has the same meaning in this section.

(5) Nothing in this section limits the provisions of Part 9 of the Employment Relations Promulgation 2007 or
any other written law relating to anti-discrimination,

PART 2 — ADMINISTRATION

Declaration of mental health facilities -
8.—(1) The premises described in Part A of Schedule I are declared to be a mental health hospital for the
purposes of this Decree.

(2) The parts of public hoSpitals and public health centres described in Part B of Schedule 1 are declared to be
mental health units or facilities for the purposes of this Decree.

(3) The Minister after consulting the National Advisor or the Permanent Secretary, may by order amend Schedule
1 to add or delete or vary premises as—

(a) amental health hospital for the purposes of this Decree; or
(k) amental health unit for the purposes of this Decree.

(4) Premises may by order be declared by the Minister to be a mental health unit or facility including —

(a)  apublic hospital;

(b)  apublic health centre;

(c)  anursing station;

(d)  aprison hospital or clinic; or

(e)  any other premises the Minister considers desirable and suitable to be so designated.

(5) The Minister, on the advice of the National Advisor or the Permanent Secretary, may by order—

(a) assign a name to a mental health hospital;
(b)  limit the provisions of this Decree or the purposes under this Decree for Wthh premises are used as
a mental health facility;




{c)
(d)
(e)
7]
{8)

9.—)
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designate a mental health facility as a facility of a specified class as mentioned in subsection (4);
designate the purposes for which a mental health facility of a specified class may be used;
impose restrictions on the use of a mental health facility for specified purposes;

desngnate a psychiatric ward;

Impose any other conditions in relation to the operation of a mental health facility.

Private mental health facilities _
The Minister, on the advice of the Advisory Council, may license private premises as private mental

health facilities for the purposes of this Decree.

(2) Private premises may not be licensed as private mental health faciiities unless —

(a)
(b)
{c)

the premises are operated by health services providers within the meaning of the Medical and Dental
Practitioner Decree 2010;

the premises and equipment Have been inspected by the National Mental Health Advisor and the
Review Board and certified by both of them as suitable for use as private mental health facilities;
the owner or person in control of the premises has agreed, in writing to the Permanent Secretary, to
their being premises to which this section applies.

National Mental Health Advisory Council

10. ~—-(1) The Minister must appoint a National Mental Health Advisory Council.

(2) The Council is to consist of —

(a)
{b)
(c)
(d)

(e)
(f)
- (8)

the Permanent Secretary as Chairperson;

the National Mental Health Advisor;

a senior member of the clinical staff at St Giles Hospital;

one person nominated by a non-governmental organisation or consumer group selected by the Mlmster
who has expertise, expefience or interest in mental health issues;

one person nominated by the Ministry of Fijian Affairs (or its equivalent);

one person nominated by the Commissioner of Police ;

not more than 2 other persons with expertise, experience or interest in mental health chosen by the
Minister.

(3) In the absence of the Advisory Council or pending its appointment, the Minister may act alone.

Functions of the Advisory Council

11.—(1} The functions of the Advisory Council are to—

(a)
{b)
(c)
(d)
(e)

o)
(8)
(h)
()
()
(k)

(1}
(m)

advise the Minister on the administration and operation of this Decree;

develop a national mental health policy;

implement and review the national mental health suicide prevention policy;

issue guidélines for the conduct of persons dealing with a mental disorders;

raise awareness of mental health in the community and promote a better understanding of mental
disorders;

encourage informed public opinion, discussion and understanding of mental disorder and the rights
of persons with mental disorders;

destigmatise mental illness and seek to eliminate discrimination against, abuse, mistreatment, neglect
and other human rights violations of, persons with a mental disorder;

promote a high standard of facilities and training for those responsible for the care, support, treatment
and protection of persons with a mental disorder;

ensure the development and appropriate remuneration of an adequate mental health workforce,
including allied mental health workers such as psychologists; psychiatric social workers, occupational
therapists and counsellors;

promote research into the problems of mental disorder;

monitor the operation of this Decree and the treatment of patients under it;

exercise other functions determined by the Minister or prescribed by regulation; and

provide advice and make recommendations to the Minister on mental health issues as required by
this Decree and generally:
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(2) The Advisory Council should consider and make recoinmendati._ons to the Minister regarding the
decentralisation of mental health services through—

{a) the integration of such services into the primary health care and general health care systems;

{b)  strengthening of community mental health services; and

{¢)  the establishment of community mental health facilities for despite, residency and rehabilitation for
persons with mental disorder.

Terms and conditions of membership

12.—(1) A member of the Advisory Council—

(a) is appointed for a term, not exceeding 3 years, specified in the instrument of appointment; and
(b)  atthe expiration of a term of appointment, is eligible for reappointment.

(2} A member of the Advisory- Council other than the Permanent Secretary or, National Mental Health Advisor,
who respectively hold office ex officio may not hold office for consecutive terms that exceed 9 years in total.

(3) The Minister may remove a member of the Advisory Council from office if the member—

(a)  conducts himself or herself in a manner that brings the work of mental health workers or of the Council
into disrepute;

{b) is absent for 3 consecutive meetmgs of the committee without reasonable excuse recorded by the
Chairman;

{c) fails to carry out or becomes incapable of performing satisfactorily the duties of a committee
member.

(4) The office of a member of the Advisory Council becomes vacant if the member—

fa) completes aterm of office and is not reappointed;

(b) resigns by written notice to the Minister;

(c) ceases to satisfy the qualification by virtue of which the member was eligible for appointment to the
committee; or

(d) is removed from office under subsection (3).

(5). The quorum for a meeting of the Committee is 2/3 of its members.

(6) The procedure to be adopted by the Advisory Council at its meetings is as determined by the Council,
consistently with its functions and this Decree and subject to any directions of the Minister.

National Mental Health Advisor
13.—(1) The Public Service Commission, after consulting the Minister, must appoint a suitably qualified personto
be the National Mental Health Advisor, on appropriate terms to fixed by the Commission after such consultation.

(2) The functions of the National Mental Health Advisor are—

fa) tobe anational focal contact for the development of mental health services nationally;

(b)  to assist the Advisory Council in the development and review of a mental health policy,

{c) to coordinate and promote decentralisation of mental health services through their integration into
the primary health care and general health care systems;

(d) to devise ways of strengthening éxisting community mental health services through the provision of
training and adequate infrastructure and resources in the community;

(e)  to promote decentralization of psychotropic pharmaceuticals to the divisional level;

()  toadvise on the development of the mental health workforce (including allied mental health workers)
through training, capacity building, and recruitment of appropriate staff;

(g) todevelop treatment and procedural guidelines for persons engaged inthe provision of mental health
services;

(h)  todevelop forensic mental health services, psychosocial and substance abuse rehabilitation and other
specialist mental health services;

(i) to perform any other functions assigned by the Minister from time to time in writing or prescribed

by regulations.
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(3) Inthe absence, or pending the appomtment of a National Health Advisor, the Medical Superintendent of St
Giles Hospital shall act in that role.

) Authorised health care professionals
14.—(1) The Permanent Secretary may in writing, after consulting the National Mental Health Advisor, designate
specified health care professionals or any specified class of health care professionals as authorised health care
professionals for the purposes of this Decree.

(2) A designation may be general, or may be limited to the exercise of pzirticular functions specified in the
instrument of designation and may permit the exercis¢ named functions in emergency situations where no person
with a full authorisation is available. :

(3) - A person with a limited demgnatlon may exercise functlons as an authorised health care professional in
connection only within the specified functions.

(4) Alimited designation may be made by reference to functions other than specified functions.

(5) A designated person ceases to be an authortsed health care professionai if—

(a) the Permanent Secretary revokes the designation;
(b)  the person otherwise ceases to be a health care professional; or
(c) ifrelevant, the person ceases to be within a class of health care professionals referred to in subsection
(D).
Medical directors
15.—(1) The Permanent Secretary, after consulting the National Mental Health Advisor, must designate for
every mental health facility other than a private facility a public officer to be the medical director of the facility.

(2) The owner of every private facility —

{a) must appoint a person as medical director of the facility;

{b) may change the appointment at any time;

{c)  must notify the Permanent Secretary in writing as soon as practicable of such an appointment or any
such change.

(3) The medical director of a mental health facility is responsible for the overall administration of the facility.

(4) The medical director of a mental health hospital is, in addition to responsibilities regarding the hospital,
responsible for providing advice and direction to one or more mental health units, as determined by the Permanent
Secretary.

PART 3—VOLUNTARY ADMISSION AND ASSESSMENT

Principles for voluntary care, treatient and support
16.—(1) In providing care, support and, where required, treatment and protection for persons with a mental
disorder, the Minister, the Ministry, the courts, health care professionals and all other persons providing care, support,
treatment or protection must, where possible and subject to available resources, and subject in all cases to the approval
of an authorised medical officer responsible for a person’s case management give preference to the provision of care,
support, treatment or protection--

(a)  on avoluntary basis; and
(b}  within the family and community in which the person lives.

(2) For the purposes of this section, a person may be provided with care, support, treatment and protection on
a voluntary basis only if —

(a) the case practitioner says so; :

(b) the person is given information and explanations in writing about the care, support treatment and
protection in a style and manner that the person is most likely to understand;

(c) options and choices of care, support, treatment and protection are available;

(d}  information about the options and choices and the right to choose which options and choice are given
prior to such choice to the person in writing;

{e) the person appears to the medical director to be have the capacity to freely and voluntarily agree to
or refuse care, support, treatment and protection; and
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(f}  the person’s agreement or refusal is respected and given effect to without unreasonable pressure or
influence. o

(3) The information to be given under subsection (2) must be in a Janguage that the person understands, except
if the language is not English, Fijian or Hindustani, the information may be translated to the person orally.

(4) All persons providing care, support, treatment or protection of a person with a mental disorder must endeavour
as far as practicable to do so within the family or community in which the person lives, unless—

{a)  the person cannot be cared for, supported, treated or protected within that family or community; or
(b) the safety, health and welfare of other persons requires otherwise.

Veluntary admissions
17.~—~(1) Subject to this section, a person may be admitted to a mental health facility as a voluntary patient on
written application to the medical director of the facility in the prescribed form.

(2) Amedical director may refuse to admit a person to a mental health facility as a voluntary patient if the officer
is not satisfied that the person is likely to benefit from care or treatment as a voluntary patient.

(3) Ayoung person must not be admitted to a mental health facility as a voluntary patient except—

{a}  on the written application of the young person; and
(b)  with the informed written consent of the young person and of his or her primary carer.

(4) Achild aged 12 or 13 may be admitted to a mental health facility as a voluntary patient if the primary carer
s0 requests in writing and the medical director of the facility is satisfied that the child understands the nature of the
request.

(5) A child under the age of 12 must not be admitted to a mental health facility as a voluritary patient even if
the primary carer consents to the admission.

(6) A person under guardianship must not be admitted as a voluntary patient if the person’s guardian objects to
the admission to the medical director.

(7) The Minister, on the advice of the Advisory Council, may by order reduce the age of 12 in subsection (4)
and (5) if the Minister is satisfied that the availability of child psychiatry services in Fiji justifies such a reduction.

Voluntary assessment
18.—(1) A person may, subject to available resources, be assessed in accordance with this section with the
informed consent of the person.

(2) The persbn may be assessed at the person’s place of residence, at a health care facility or at some other
suitable place.

(3) An assessment under this section may be carried out only by an authorised medical practitioner and in
accordance with any prescribed requirements.

(4) Following an assessment under subsection (3} —

{a) if the medical practitioner who carries out the assessment certifies in writing that the person assessed
meets the criteria set out in section 58, an authorised health care professional may make a community
treatment order in respect of the person;

(b) if the medical practitioner who carries out the assessment certifies in writing that the person assessed
meets the criteria set out in section 62, an authorised health care professional may make a voluntary
or compulsory inpatient treatment order in respect of the person, depending on whether subsection
(2) or subsection (3) respectively of that section applies.

(5) Nothing in this section prevents the assessment of a person otherwise than in accordance with this section with
the person’s informed consent, but such an assessment does not have any effect for the purposes of this Decree.

Discharge of voluntary patients
19.—(1) A medical officer may discharge a voluntary patient at any time if he or she is of the opinion that the
patient is not likely to benefit from further care or treatment as a voluntary patient.
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(2) Subject to section 20, a voluntary patient who is an adult may discharge himself or herself from or leave a
mental health facility at any time.

(3) Subject to section 20, a medical director must discharge —

(a) a voluntary patient. who is a chlld if the primary carer of the patient requests that the patient be
discharged; _

(b)  avoluntary patient who is a young person if the primary carer of the patient requests that the patient
be discharged, unless the patient elects to continue as a voluntary patlent or

(c)  avoluntary patient who is a person under guardianship if the person’s guardian requests that the person
be discharged.

(4) Inthecaseofa discharge of a voluntary patient who is a child or.young person, the medical director should
where practical notify the pnmary carer of the child or young person not less than 24 hours, and preferably 48 hours,
before the discharge.

(5) When a voluntary patient is dischargeq under this section, appropriate information relating to follow-up
care to be provided to the person being discharged should be given to the patient or, in the case of a child or young
person, to his or her primary carer.

Detention of voluntary patients
20.-—(1) If in respect of a voluntary patient at a mental health facility the medical director. considers that—

. (a) there is a serious likelihood of immediate or imminent harm to that person or to other persons if the
person is discharged without further assessment; or _
(b) in the case of a person whose mental illness is severe and whose judgement is impaired. failure to
retain that person is likely to lead to a serious deterioration in his or her condition or will prevent the
giving of appropriate treatment that can only be given by admission to a mental health facility,

the director may take all appropriate steps to detain the person in that or another mental health facility under
Part 4,

(2) A patient detained in a facility by virtue of subsection (1) is deemed to have been detamed in the fac111ty
under section 24 when the medical director takes action to detain the patient,

Review of voluntary patients
21.—(1) The Review Board must, within 3 months of admission and thereafter at least every 3 months, review
the case file of every person who is receiving care or treatment, or both, as a voluntary patient at a mental health
facility, in accordance with section 100.

(2) Inaddition to any other matters it considers on a review, the Review Board must consider whether the patient
has given informed consent 14 days prior to the review to continue as a voluntary patient. .

(3) The Review Board may on a review order the discharge of the patient from the mental health facility.

(4) The Review Board may defer the operation of an order for the discharge of a patient for a period of up to
14 days, if the Board considers that the conditions mentioned in section 20 (1)(a) or (b) are met in relation to that
patient.

(5) The medical director of a mental health facility must notify the Review Board of the name of any voluntary
patient whose case the Review Board is required to review.

Review of decision to refuse or discharge voluntary patient
22.—(1) If a medical director—

{a) refuses a person admission to a mental health facility as a voluntary patient; or
(b) refuses to discharge a person as a voluntary patient,

the person affected by the decision may apply to the Rev1ew Board for a review of the decision in accordance with
section 99,

(2) The Review Board must review a decision under subsection (1) within 7 days or as soon thereafter as
practicable after receiving an application for its review and may confirm the decision, admit or discharge the person
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as a voluntary patient or take any other action under this Decree that the Review Board thinks fit, consistent with
its powers under Part 9.

PART 4 — DETENTION AND INVOLUNTARY ASSESSMENT

Detention

When detention is perntissible

23. A person may be detained for assessment in a mental health facility only —

(a)
(b)
(c)
(d)
{e)

24.—(1)

on a recommendation certificate given by a medical practitioner, as provided by section 24;
on the order of a magistrate or judge, as referred to in section 27;

on transfer from another health facility, as provided by section 28;

on action taken by a medical director in relation to a voluntary patient under section 20; or
action by the police officer under section 25.

_ Detention on recommendation of a medical practitioner
A person may be taken to and detained in a mental health facility on the basis of a certificate issued by a

medical practitioner recommending detention in that facility and endorsed by the person in charge of that facility.

(2) A medical practitioner can recommend detention in a mental health facility only if the practitioner —

(a)

(b)
(c)

(d)
(e)

has personally examined the person or observed the person’s condition immediately before or shortly
before completing the certificate;

is of the opinion that the person has a mental disorder;

is satisfied — :

(i) that there is a serious likelihood of immediate or imminent harm to that person or to other persons
if the person is not detained in a mental health facility; or

(ii) that in the case of a person whose mental disorder is severe and whose Judgement is impaired,
failure to retain the person is likely to lead to a serious deterioration in his or her condition or

will prevent the giving of appropriate treatment that can only be given by admission to a mental
health facility;

is not the primary carer or a near relative of the person; and

has no other interest in relation to the person or the facility that might affect the practitioner’s
judgement. )

(3) Arecommendation certificate may contain an endorsement, in a form approved by the Permanent Secretary,
that police assistance is required if the person giving the certificate is of the opinion that there are serious concerns

relating to the safety of the person or other persons if the person is taken to a mental health facility without the
assistance of a police officer.

25.—(1)
(a)

(b)

Detention afier intervention of a police officer
A police officer who—

in any place, finds a person who appears to the officer to be mentally disturbed and whom the officer
suspects may have a mental disorder; and
reasonably believes it would be beneficial to the welfare or safety of the person or the public to be
dealt with in accordance with this Decree,

may request the person to accompany the officer to the premises of a medical practitioner for examination.

(2) If it is not reasonably practicable to arrange for examination by a medical practitioner except at a mental
health facility, the officer may request the person to accompany the officer to the nearest mental health facility for

that purpose.

(3) If the officer reasonably believes that—

(a)
(b)

(c)

the person has recently attempted to kill himself or herself; or

it is probable that the person will attempt to kill himself or herself or any other person or attempt to
cause serious physical harm to himself or herself or any other person; or

it is probable that the person will suffer physical or sexual harm if not taken to a mental health
facility,
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the officer should take action as in subsection (2).

(4) If, when requested under subsection (2) or (3), a person refuses to accompany a police officer to the premises
of a medical practitioner, or to a mental health facility, as the case may be, the police officer may —

{a)  arrest the person without a warrant; and

(b)  take the person for examination fo the premises of a medical practitioner or to a mental health fac:hty,
in accordance with section 51.

(5) Ifthe person has committed an arrestable offence, the police officer may arrest the person without a warrant
and convey him or her to a police station and there arrange for examination and assessment in accordance with this
Decree within 24 hours if possible or as soon as practicable thereafter.

(6) A police officer acting pursuant to subsection (4) or (5) may request the assistance of an ambulance officer
or other person the police officer reasonably believes to be a responsible member of the public if the police officer
us of the opinion that there are concerns relating to the safety of the person or other persons if the‘person is taken
to premises of a medical practitioner or to a mental health facility or to a police station, as the case may be, without
the assistance of an ambulance cfficer or such member of the public.

Detention after intervention of an ambulance officer
26,—(1) An ambulance officer who provides ambulance services in relation to a person may take a person
who appears to the officer to have a mental disorder to the premises of a medical practitioner for examination if —

{a) the ambulance officer reasonably believes that—
(i) the person has recently attempted to kill himself or herself; or
(if) itis probable that the person will attempt to kill himself or herself or any other person or attempt
to cause serious physical harm to himself or herself or any other person; and
(b) the ambulance officer reasonably believes that it would be beneficial to the person’s welfare to be
dealt with in accordance with this Decree.

(2) Ifitis not reasonably practicable to arrange for examination by a medical practitioner except at a mental
health facility, the ambulance officer may take the person to a mental health care facility for that purpose.

(3) An ambulance officer may request the assistance of a police officer if of the opinion that there are serious
concerns relating to the safety of the person or other persons if the person is taken to the premises of a medical
practitioner or to a mental health facility, as the case may be, without the assistance of a police officer.

Detention on order of a court
27. A person may be taken to and detained in a mental health facility in accordance with an order made by a
court on the recommendation of a medical practitioner under the Criminal Procedure Decree 2009 and the Crimes
Decree 2009.

Detention after transfer from another health facility
28.—(1) If the medical ditector of a health facility considers a patient at the facility to have a mental disorder
which requires the patient’s detention in a mental health facility, the medical director may order the transfer of the
patient to a mental heaith facility and the detention of the person in that facility.

(2) A person who is transferred to a mental health facility pursuant to subsection (1) is deemed to be detained
in that facility under section 24 from the time the person arrives at the facility.

(3) A transfer under this section should only be considered once the physical condition of the patient in the
first health facility has stabilized.

Assistance by police officers
29.—(1) Apolice officer who receives notice of an endorsement on a recommendation certificate under section
24(3), or of a request for assistance by an ambulance officer under section 26(3) must, if practicable —

{a) take or assist in taking the person the subject of the certificate or request to a mental health facility,
and if necessary arrest the person for that purpose; or
(b)  require or make arrangements for some other police officer to do so.



1302

(2) A police officer acting in relation to a person puréuam to subsection (1} may—

{a)  enter premises to arrest the person;

(b)  arrest the person without a warrant; and

fc)  exercise the powers conferred by section 49 as being authorised under that section to take a person
' to a mental health facility or another health facility.

(3) An arrest under subsection (2} must be carried out humanely and —

(a) as speedily as practicable;
()  with the minimum of force required in the circumstances; and
{c)  in the least restrictive environment practicable in the circumstances.

Assistance by ambulance officers
30.—(1) An ambulance officer who receives notice of a request for assistance by a police officer under section
25 (3) may provide all reasonable assistance to a police officer in arresting of necessary, taking the person the person
the subject of the request to a mental health facility.

(2) An ambulance officer may enter premises in the company of a police officer to assist the police officer in
arresting the person concerned.

Involuntary assessment

Detainee 1o be assessed
31.—(1) When a person is detained pursuant to this Part, an assessment of the person under this Part must
commence within 24 hours, unless the person is sooner released.

(2) If the detained person gives informed consent to the assessment, it is a voluntary assessment and section
18 applies, If not, it is an involuntary assessment and section 32 applies.

(3) An assessment under this section may be carried out only by an authorised medical practitioner, who must
not be the practitioner that issued a certificate under section 24

(4) A person must not be detained for longer than 72 hours (including the initial 24 hours for assessment)
without a decision being made whether to release the person or make an order for involuntary inpatient treatment,
community treatment or that person agreeing to voluntary treatment,

Involuntary assessment
32.—(1) For the purposes of this Part, the criteria for the involuntary assessment of a person are that—

fa) the person appears to have a mental disorder;
(b}  the person appears unwilling or unable to be assessed on a voluntary basis; and
(c)  the person appears to require care, support and treatment —

(i) for the protection of the safety, health and welfare of the person; or

(i1) to protect another person or persons.

(2) A person who meets the criteria set out in subsection (1) may be assessed in accordance with this section
without the person’s consent,

(3) Anauthorised health care professional who has reasonable grounds to believe that a person meets the criteria
set out in subsection (1) may arrange for that person to be assessed without that person’s consent at that person’s
place of residence, at a health care facility or at some other suitable place.

(4) An authorised health care professional may, for the purposes of an assessment under this section, restrain
the person and transport him or her to the proposed place of assessment. .

(5) An authorised health care professional may request one or more police officers or ambulance officers to
provide reasonable assistance with the restraint and transportation of a person for the purposes of assessment under
this section.

(6) Any restraint under subsection (4} must only be imposed under the direction of an authorised health care
professional.
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(7) If necessary in order to provide assistance requested under subsection (5), a police officer may arrest a
person who requires assessment under this section.

(8) Section 29(3) applies to an arrest under this section.
(9) Section 50 applies to the transport of a person under to this section.

(10)  An assessment under this section may include —

(a)  detention of the person being assessed for up to a maximum period of 72 hours commencing from
the time the person first presents for assessment to the person who is to carrying out the assessment;
and :

(b)  any health care treatment (not limited to treatment for a physical or mental condition or disorder) that
the person carrying out the assessment believes the person urgently requires to preserve the person’s
life, health or safety or to protect another person or persons.

Action following involuntary assessment
33.—(1) Following an assessment under section 32 if the medical practitioner who carries out the assessment
certifies in writing that the person assessed —

{a) does not appear to have a mental disorder; or

{b) does not appear to require care, support, treatment or protection in the mterests of the person or to
protect another person or persons,

an authorised health care professional must release the person and arrange for the person to be transported to his or
her place of residence or another place reasonably requested by the person (subject to subsection (4).

(2) Following an assessment under section 32 if the medical practitioner who carries out the assessment certifies
in writing that the person assessed meets the criteria set out in section 58 an authorised health care professional may
make a community treatment order in respect of the person.

(3) Following an assessment under section 32 if the medical practitioner who carries out the assessment certifies
in writing that the person assessed meets the criteria set out in section 61 an authorised health care professional may
make a voluntary or comipulsory inpatient treatment order in respect of the person, depending on whether subsection
(2) or subsection (3) respectively of that section applies.

(4) If the person who has been assessed does not appear to have a mental disorder but was detained on an order
of a court, the authorised health care professional must notify the court which ordered the detention and the court
must within 24 hours make a further order that the person be removed from the mental health facility to another
secure facility in accordance with the Criminal Procedure Decree 2009 and the Crimes Decree 2009.

PART 5—PRINCIPLES FOR CARE AND TREATMENT

Principles

Principles for care and treatment
34. The following principles-must subject to this Decree and as far as practicable, be given effect to with respect
to the care and treatment of people with a mental disorder—

fa) people with a mental disorder must receive the best possible care and treatment in the least restrictive
environment available in Fiji which enables proper care and treatment to be effectively given under
the supervision of a health care professional;

{b) people with a mental disorder must be provided with timely and high quality treatment and care in
accordance with professionally accepted standards;

(¢c) theprovision of care and treatment must be designed to assist people with a mental disorder, wherever
and so far as possible, to live, work and participate in the community;

(d)  the provision of care should include opportunity for educational, vocational, and recreational activities
and should meet the religious and cultural needs of people with a mental disorder;

(e) the prescription of medicine to a person with a mental disorder must meet the health needs of the -
person and medicine must be given only for therapeutic or diagnostic
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(f}  needs and not as a punishment or for the convenience of others;

(g)  people with a mental disorder must be provided with appropriate information about-
(i) assessment procedures; and
{(ii) treatment, treatment altematives and the effects of treatment;

(h)  the age-related, gender-related, religious, cultural, language and other special needs of people with a
mental disorder must be recognised;

(i) all reasonably practicable steps must be taken to involve persons with a mental disorder in the
development of treatment plans and plans for ongoing care;

(i) people with a mental disorder must be informed of their legal rights including the right to legal
representation and other applicable entitlements under this Decree and all reasonable efforts must be
made to ensure that the information is given in the language, mode of communication or terms that
they are most likely to understand; '

(k)  the role of carers for people with a mental disorder must be respected and their rights to be kept
regularly informed be observed.

Right to be given order, statement and explanation of rights
35. (1) Ifapersonis made subject to acommunity treatment order or inpatient treatment order, the authorised
health care professional who made the order must within 24 to 74 hours of making the order give or cause to be
given to the person—

(a) acopy of the order;
(b}  acopy of any application for review,
(c) anexplanation in a language, style and manner that the person is readily able to understand of —
(1) the order;
(ii) the reasons why the order has been made;
(iii) what the order requires of the person;
(iv) the person’s rights under this Decree; and
(v) the person’s right to consult a lawyer,

(2) If the authorised health care professional considers it to be in the best interest of the person, or if the person
so requests, the documents referred to in subsection (1) must also be given to the person’s primary carer and the
person’s lawyer.

Offence to ill-treat patients

36.—~(1) Subject to subsection (3), an authorised health care professional, and any person employed at or
visiting a mental health facility, must not—

(a) strike, wound or otherwise use force against a patient or person detained at the facility;
(b) neglect or ill-treat a patient or person detained at the facility;

{c) inany way abuse or insult a patient or person detained at the facility;

(d) in any way sexually assault or abuse a patient or person detained at the facility.

(2} A person who commits an offence under this section is liable on conviction to a fine not exceeding $500
or up to 2 years imprisonment or both.

(3) It is a defence to a prosecution under subsection (1) (@) to show that the defendant used force against a
patient or person detained only —

(a) in self-defence;

(b) because the use of force was reasonably required when handling an aggressive patient or person
detained; or -

(c)  limited to what was reasonably necessary for the purpose of self defence.

(4) This section is in addition t0 and does not derogate from the requirements of the Crimes Decree 2009
relating to assaults and sexual offences.

Seclusion and restraint
37.—(1) Seclusion and restraint of a patient at a mental health facility, or either —

{a) may only be used by or with the authority of the medical director of the facility;
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(b)  should only be used in exceptional cases to prevent the person causing immediate or imminent harm
to the patient or others;

{c}  must never be used as a means of punishment or for the convenience of staff at the facility.
(2) A period of seclusion and restraint, or either—

(a)  should not exceed 4 hours without the approval of an authorised health care professional;
(b)  should not follow immediately after another period of seclusion or restraint.

(3) Patients in seclusion and under restraint, or either, should be—

{a) observed and monitored regularly; and
{b) assessed every 4 hours by an authorised health care professional.

(4) The reasons for and duration of each incident of seclusion and restraint, or either, must be —

(a) recorded in the mental health register; and
(b) made available to the mental health visitors for the facility and to the Mental Health Review Board
on request.

(5) The primary carer of a patient placed in seclusion and under restraint, or either, must be informed of the
fact and of the reasons for it as soon as practicable.

Assistance of inferpreters
38.—(1) Subject to subsection (1), if —

(a) an authorised health care professional or medical practitioner conducts a medical examination or
assessment of a person under this Decree; and

(b)  the person is unable to communicate adequately in the language spoken by the health care professional
or medical practitioner but can communicate adequately in another language,

the health care professional or medical practitioner, as the case may be, must take all reasonable steps to have an
appropriate interpreter present at the medical examination or assessment to provide interprefation services.,

(2) TIf it is not reasonably practicable to arrange for an interpreter to be present within 24 hours—

(a) the medical examination or assessment may proceed; but
(b) the consequences and results of the examination or assessment must be interpreted to the person or
his or her primary carer as soon as reasonably practicable.

- Confidentiality
39.—(1) Subject only to sub section (3), information about a person obtained in the course of providing care,
treatment and support to the person under this Decree must be kept confidential and only used for the purpose of
assessing, monitoring or improving the mental health of the person.

(2) Health care professionals and others who have access to information about a patient pursuant to this Decree
must not make use of such information for personal reasons, or financial or academic benefits.

(3) Disclosure amounting to a breach of confidentiality may be made with the authority of a medical director
in order to avoid serious physical or mental harm to the person or other persons.

(4) If a health care professional proposes to breach a person’s confidentiality for a reason mentioned in subsection
(3), the professional must so advise the person or his or her primary carer prior to the disclosure.

Access to records
40.—(1) Subject to subsection (2), every patient at a mental health facility is entitled to have access to his or
her personal records concerning that patient held by the facility.

(2) The medical director of a mental health facility may refuse a patient access to his or her records if such
refusal is in the director’s opinion necessary in order to avoid serious physical or mental harm to the person or other
persons.

_ (3) Any such information not given to the patient should, when this can be done in confidence, be givcn to the
patient’s primary carer.
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(4) When any relevant information is withheld from a patient—

(a}  the patient or the primary carer must receive notice of the withholding and the reasons for it; and
(b)  the withholding is subject to appeal to the Review Board by way of judicial review.

Notification

Primary carers
41.—(1} The primary carer of a patient js~

(a)  if the patient is under guardianship - the guardian;
(b)  if the patientis a child — the parent (subject to any nomination by the patient referred to in paragraph
(ch
(c) ~ if the patientis over the age of 14 years and is not a person under guardianship - the person nominated
by the patient as the primary carer;
(d) if the patient is not a patient referred to in paragraph (a) or (5) and if there is no nomination in force
as referred to in paragraph (c) —
(i)  the spouse of the patient, if any, if the relationship between the patient and the spouse is close
and continuing;
(ii) any person who is primarily responsible for providing support or care to the patient (other than
wholly or substantially on a paid basis); or F
(iii) a close friend or relative of the patient.

(2) In this section, “close friend or relative” of a patient means a friend or relative of the patient who —

fa)  maintains both a close personal relationship with the patient through frequent personal contact and a
personal interest in the patient’s welfare; and
(b} who does not provide support to the patient wholly or substantially on a commercial basis.

Nomination of primary carer
42.—(1) A person aged 14 or over who is the subject of a medical examination, assessment or order under
this Decree or who is detained in a mental health facility (the ‘patient’} may nominate a person to be the patient’s
primary carer for the purposes of this Decree. h i

(2) A patient may in a nomination specify either by name or by class of person those persons who are not to |
be given notice or information about the patient under this Decree. |

(3) A patient under the age of 18 years without the consent of the medical director or authorised health care ‘
professional may not exclude the patient’s parent by a nomination under subsection (2).

(4) A patient who makes a nomination may vary or revoke it at any time.

(5) A nomination remains in force for 12 months or until it is earlier revoked, but may be renewed by the
patient.

(6) A nomination, or any variation, revocation or renewal of a nomination, must be made in writing and may
be given to the medical director at the facility concerned, or to any authorised health care professional.

(7) A medical director or authorised health care professional must, in carrying out his or her functions under |
this Decree, give effect to any nomination, or variation or revocation of a nomination, of which he or she is given i
notice.

(8) Amedical director or authorised health care professional need not give effect to a nomination, or a variation
ot revocation of a nomination, if he or she reasonably believes -

(a) that to do so may put the patient or nominated person or.any other person at risk of serious harm;
or

(b) that the patient who made the nomination, variation or revocation was incapable of making the
nomination, variation or revocation.

Information about medication
43.—(1) On a request made under this section, the medical director of a mental health facility must provide
particulars of the types of medication and dosages of each type of medication currently being administered or recently
administered to a patient or person detained in the facility pursuant to under this Decree.
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(2) Arequest under this section may be made by —

(a)
{b}

44 —(1)

the patient or person detained in the mental health facility; or
the primary carer of any such patient or person.

Information 1o be given to detained persons
The medical director of a mental health facility must give the following persons an oral explanation

and a written statement of notice of their legal rights and other entitlements under this Decree —

(a)
(b)

(c)

a person who is taken to the facility and detained under Part 4;

a person who is a voluntary patient in the facility, if it is decided to take steps to detain the person
under section 20; '

a person in respect of whom an involuntary inpatient treatment order is made under Part 6.

(2) The explanation and statement must be given as soon as practicable after the person is taken to the mental
health facility or it is decided to take steps to detain the persen, whichever is sooner.

(3) The written statement must be in writing and in the approved form and include information about—

(a)
(b)

{c)
(d)
(e)
()

rights of voluntary patients to discharge themselves;

the right to have decisions relating to involuntary admission and treatment reviewed by the Review
Board;

rights in relation to confidentiality;

the right to make an advance directive;

the right to be represented by a lawyer;

any other matters required by the regulations.

(4) The medical director must, if the person is unable to communicate adequately in the language spoken by
the director or health care professional but is able to communicate adequately in another language, arrange for the
oral explanation to be given in that other language.

Notification to detained persons of certain events

45. A person detained in a mental institution under an involuntary inpatient treatment order must, so far as
practicable, be informed in writing within a reasonable time before —

(a)
(b)
(c)
(d)

{e)

46.—(1)

it is proposed to transfer the person to another mental health facility or some other health facility;
if it is proposed that the person be re-classified as a voluntary patient;

it is proposed to apply to the Review Board for an ECT inquiry under section 75,

it is proposed to apply to the Review Board for consent to a surgical operation under section 80 or to
special medical treatment under section 81; and

where a patient has engaged a lawyer, the information may be given to the lawyer.

Neotification to primary carers of events affecting detained persons
When a person is detained in a mental health facility pursuant to section 19 or Part 4, the medical

director of the facility must, not later than 24 hours after the person was detained, take all reasonably practicable -
steps to notify the primary carer of the person that the person has been detained in the facility.

(2) Unless the person so requests, notice need not be given under subsection (1) if the person is discharged
from the facility or classified as a voluntary patient within the period of 24 hours. '

(3) When a person is detained in a mental health facility pursuant to an inpatient treatment order under Part 6,
the medical director of the facility must notify the primary carer and, if the patient has engaged a lawyer, than that
lawyer of the a person whenever the director becomes aware that—

(a)

(b)
(c)
(d)
(e)
()

the person is absent from the facility without permission or has failed to return at the end of a period
of leave;

it is proposed to transfer the person to another mental health facility or some other health facility;

it is proposed to discharge the person from the mental health facility;

the person has been re-classified as a voluntary patient;

it is proposed to apply to the Review Board for an ECT inquiry under section 75;

a surgical operation is to be performed on a person, with the person’s consent under section 77, or in
an emergency under section 78;
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(g) itis proposed to apply to the Review Board for consent to a surgical operation or operation or special
 medical treatment under section 81; or
(h)  an application has been made to the Review Board for review of any other decision concerning the
person under this Decree.

(4) Inthe case of a proposed transfer, the notice must be given in writing before the relevant order or arrangement
is made, except in an emergency.

(5} Subject to subsection (6}, the medical director of a mental health facility must identify the primary care
and notify the primary carer of a person who—

(a}  is examined or assessed at the facility under this Decree;

(b}  isreceiving treatment as a voluntary outpatient;

{c)  is admitted as a voluntary inpatient;

(d)  is detained as an involuntary inpatient;

{e)  1s discharged from the facility or transferred to another mental health facility or health facility;
(f)  is transferred to the facility from another mental health facility or from a health facility.

(6) Notification under subsection (5) in respect of a voluntary patient who is an adult must only be done if the
patient so requests or agrees in either case in writing.

(7) The medical director of a mental health facilify must also notify the primary carer of a person—

{a) on whom surgery or special medical treatment is performed under this Decree;
{b) who is subject to seclusion and restraint, or either; or
fc)  who dies while a patient at the facility.

(8) The medical director must take all reasonably practicable steps to give the notice required by subsection
(3).(5) or (7) where practicable before or otherwise as soon as practicable after becoming aware that the event has
occurred.

‘ Movement of patients

Discharge and.other planning
47.—(1) The medical director of a mental health facility must take all reasonably practicable steps to ensure
that a person detained in the facility, and the primary carer of the person, are consulted in relation to planning the
person’s discharge and any subsequent treatment or other action considered in relation to the person.

(2) In planning the discharge of any such person, and any subsequent treatment or other action considered -
in relation to the person, the medical director must take or cause to be taken all reasonably practicable steps to
consult— '

fa) any agency or organisation that provides or can be expected to provide social welfare including
housing, counselling or similar services to the person;

(b)  any primary carer of the person; and

(c} any adult dependant of the person.

(3) The medical director of a mental health facility must take all reasonably practicable steps to provide any
person who is discharged from the facility, and the person’s primary carer, with appropriate information as to follow-
up care.

Transfer of patients to or from mental health faciliries
48.—(1) An involuntary patient or a person detained in a mental health facility may be transferred from the
mental health facility to another mental health facility or to some other health facility.

(2) A person who is a patient in a health facility other than a mental health facility may be transferred from
the health facility to a mental health facility for the purpose of detention or assessment under Part 4 (Detention and
Involuntary Assessment).

(3) A transfer of a patient or person to a health facility other than a mental health facility may be made on
the grounds that the patient or person requires medical treatment for a condition or illness other than a mental
disorder.
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(4) Atransfer under this section must be done in accordance with an arrangement between the medical directors
of each facility.

(5) An arrangement under this section is sufficient authority for the transfer of a patient or person, and the
reception into, the mental health facility or other health facility to which the patient or person is transferred.

{6) - As far as possible a person should be kept in a facility which is close to the person’s community and family,
to ensure that the person still receives visits from his or her family and friends

_ Persons authorised to transport patients .
49.—(1) The following persons may transport or assist in the transport of patients to or from a mental health
facility or other health facility —

{a) amember of the nursing or medicai staff of a mental health facility;
(b) amember of the nursing or medical staff of a health facility;

fc) an ambulance officer;

(d)  apolice officer.

(2) The Minister may by order—

(a) prescribe other classes of persons who may transport or assist in the transport of patients to or from
a mental health facility or other health facility;

(b)  specify the circumstances in which such transport or assistance may be provided by those other
persons; _ ,

(c)  provide for the payment of costs associated with providing or assisting in the transport of patients.

Powers of person transporting or assisting in transport of patiénts
50.—(1) A person authorised by this Decree to take or assist in the transport of a patient to or from a mental
health facility or other health facility may, after attempting all other appropriate management options and having
regard to the safety of the patient and other persons—

(a) usereasonable force in exercising functions under this section (or any other provision of this Decree
applying this section}; and
(b)  restrain the patient in any way that is reasonably necessary in the circumstances.

(2) A patient may be sedated, by a person authorised by law to administer the sedative, for the purpose of being
taken to or from a mental health facility or other health facility under this Decree, if it is necessary to do so to enable
the patient to be taken safely to or from the facility.

(3) Aperson authorised by this Decree to take a patient to or from a mental health facility or other health facility
may carry out a search of the patient, if the person reasonably suspects that the patient is carrying any article—

(a) that would present a danger to the patient or any other person; or
(b)  that could be used to assist the patient to escape from the person’s custody.

(4) The authorised person may seize and detain an article found in a search if it is a thing of a kind referred to -
in subsection (3) (a} or (b).

Control of treatiment and drug use

Treatment may be given to patients
51.—(1) Subject to the following sections and Part 6 of this Decree, the medical director of a mental health
facility may give, or authorise the giving of, any treatment (including any medication) the director thinks fit to a
voluntary patient or to an involuntary patient detained in the facility in accordance with this Decree.

(2) Subsection (1) does not displace —

(a) therequirement for periodic review of inpatient treatment or the right of any person to ask for review
of a decision pursuant to Part 9;

(b) the ethical standards that apply in Fiji to the giving of medical treatment and the performance of
surgical operations.
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) - Prohibited treatments
52.—(1) A person must not administer to or perform on another person—

{(a) ~ deep sleep therapy;

(b)  insulin coma therapy;,

(¢c) psychosurgery;or

(d) any other treatment or operation prohibited by the Minister by order.

(2) The Minister may by order prescribe other operations or treatment that is prohibited for the purposes of this
section.

(3) In this section, “psychosurgery” means —

{a) the creation of one or more lesions, whether made on the same or separate occasions, in the brain of
a person by any surgical technique or procedure, when it is done primarily for the purpose of altering
the thoughts, emotions or behaviour of the person;

(b)  the use for such a purpose of intracerebral electrodes to produce such a lesion or lesions, whether on
the same or separate occasions; or

fc)  the use on one or more occasions of intracerebral electrodes primarily for the purpose of influencing
or altering the thoughts, emotions or behaviour of a person by stimulation through the electrodes
without the production of a lesion in the brain of the person; but

(d)  does not include a technique or procedure carried out for the treatment of a condition

(e)  orillness prescribed for the purposes of this definition.

(4) A person who contravenes subsection (1) or an order under subsection (2) commits an offence and is liable
for a fine not exceeding $1, 000 or imprisonment for a term not exceeding 5 years or both.

Administration of excessive or inappropriate drugs
53.—(1) A medical practitioner must not, in relation to any mental disorder or suspected mental disorder,
administer, or cause to be administered to a person a drug or drugs—

(a)  in a dosage that, having regard to professional standards, is excessive or inappropriate;
(b)  merely for the convenience of health care staff at a mental health facility.

(2) Aperson who contravenes subsection (1) commits an offence and is liable for a fine not exceeding $1, 000
and/or imprisonment of not more than 5 years.

(3) This section is in addition to, and not in substitution for, the provisions of the Medical and Dental Practitioner
Decree 2010 regarding disciplinary action in respect of prescriptions.

) Review of drug use in mental health facilities
54.—(1) The Permanent Secretary, after consulting the National Mental Health Advisor, must establish for
every mental health facility an internal review system to monitor and review —

(a) the prescription and use of drugs in the facility;
(b}  the prescription and use of drugs under community treatment orders implemented by the facility.

(2) The review system established under subsection (1) must, in respect of each mental health facility -—

fa) monitor the frequency of administration and dosages of drugs in the facility;

(b) monitor the intended and unintended effects of any drugs administered and the appropriateness of
their use;

(c) provide for a registered pharmacist to regularly audit the treatment records of the facility; and

(d) provide for regular peer review of the prescription practices at the facility.

Advance directives

Right to make advance directive
55.—(1) Every person, whether receiving treatment under this Decree or not, has a right to make a written
statement (referred to in this Decree as an “advance directive”) specifying either or both of the following —

(a)  the ways the person wishes to be cared for and treated for a mental disorder;
{b)  the ways the person wishes not to be so cared for and treated,
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in the event of his or her becoming affected by a mental disorder and his or her ability to make decisions about the
matters referred to in paragraphs (a) and (b) being, because of that, significantly impaired.

(2) An advance directive may be made by a person whether or not he or she has suffered from a mental disorder
in the past and whether or not he or she has received treatment for a mental disorder in the past.

(3) When deciding how to treat a person who has made an applicable advance directive, a health care professional
must take the directive into consideration but is not bound by it.

(4) If a health care professional disregards an.applicable advance directive when treating a patient, the health
care professional must provide a written report to the Permanent Secretary and to the Review Board explaining why
the directive has been wholly or partly disregarded.

Advance directives.: Supplementary
56.—(1) An advance directive must be —

(a) made in writing to the person’s current treating medical practitioner;
(b) keptin the person’s patient record with a copy for the patient,
(¢) reviewed and amended after each admission to a mental health facility.

(2) An advance directive may at any time be amended by the person who made it and may be cancelled, in
which case a note to that effect should be made in the person’s patient record.

(3) The Minister may make regulations as to—

(a) the form and content of advance directives; and ‘
(b)  the circumstances in which and extent to which health care professionals may disregard such
directives. ' '

PART 6—TYPES OF TREATMENT

Community treatment

Community treatment orders
57.—(1) The criteria for a community treatment order for a person are that—

{a) the person has a mental disorder;
(b) as aresult of the mental disorder the person requires care, support or treatment —
(i) inthe interests of the person; or
(ii) to protect the safety, health and welfare of another person or persons;
(c)  the care, support or treatment —
(1) is not of a kind that requires inpatient treatment; but
(ii) cannot be provided in a less restrictive manner than under a community treatment order;
(d) the person is unwilling or unable to receive care, support or treatment for the mental disorder on a
voluntary basis.

(2) If amedical practitioner certifies that the criteria set out in subsection (1)} are met in respect of a person after
an assessment under section 19, 32 or 33, an authorised health care professional may make a community treatment
order in respect of the person.

(3) A community treatment order must require the person subject to the order—

(a) toreceive the care, support or treatment that an authorised health care professional determines from
time to time;

(b) toattend at—
(i) a specified medical, health care or rehabilitation service; or
(ii) a specified therapist or place of therapy;

fc)  torefrain from specified drugs or substances that are contra-indicated in relation to the mental health
treatment the person is receiving.

(d)  tocomply with other terms and conditions imposed in writing by an authorised health care professional
from time to time.
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(4) The terms and conditions imposed under subsection (3) must only be such as are in the opinion of the
health care professional in the best interests of the mental health of the person who is subject to the order.

Issue, ete. of commumity treatment orders
58.—(1) A community treatment order may be issued for a specified period not exceeding 12 months, but is
subject to review before the end of that period in accordance with Part 9. -

(2) A community treatment order must be in writing and in the approved form and must comply with any
prescribed requirements.

(3) An authorised health care professional may, following a further assessment of a person subject to a
community treatment order, from time to time—
{a) vary the terms of the community treatment order, but so that the order still complies with section 57
(4) and (5);
(b) renew the order within one month before its expiry, for a further specified period not exceeding 12
months; or
fc}) ° reduce the duration of the order.

(4) An authorised health care professional may, following a further assessment of a person subject to a
community treatment order, revoke a community tredtment order if he or she, after consulting the person who made
the order or, if the order was made by the same person, after consulting another authorised health care professional,
is satisfied that the person no longer meets the criteria set out in section 61.

(5) An authorised health care professional must revoke a community treatment order if 2 medical
practitioners—
fa) have examined the person subject to the order; and
(b) certify that the person no Jonger meets the criteria set out in section 57.

Compliance with community treaiment orders
59.—(1) A person subject to a community treatment order—
(a) should be encouraged to make every possible attempt to comply with the order; but
(b) may be given care, support or treatment called for by the order even if the person does not comply
with all the conditions of the order.

(2) If a person subject to a community treatment order is unable or unwilling to comply with the order, an
authorised health care professional may require the person to attend that or another authorised health care professional
specified in the order at a specified mental health facility for further assessment.

(3) Inmaking adecision about a person under subsection (2), an authorised health professional should disregard
any non-compliance with the order resulting from unavailability of medication or staff or other circumstances beyond
the control of the person.

(4) An authorised health care professional who makes an order under subsection (2) may request the assistance
of a police officer to take the person to the specified mental health facility.

(5) The provisions of section 31 and 50 apply to assistance and transport provided puréuant to a request under

this section.
Review of community treatment orders

60.—(1) The Review Board must, within 6 months of the making of a community treatment order under
section 57 (3), and thereafter at least every 6 months, review the case of every person in respect of whom such an
order is made, in accordance with section 27, '

(2) The medical director of every mental health facility must notify the Review Board whenever a person is
released from the facility but made subject to a community treatment order.

(3) The Permanent Secretary must notify the Review Board of the name of any person whose case the Review
Board is required to review under this section.
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(4) On areview under this section the Review Board has the powers set out in section 100.

Inpatient treatment

Muaking of inpatient treatment orders
61.—(1) The criteria for an inpatient treatment order for a person are that—
{a) the person has a mental disorder;
(b)  as aresult of the mental disorder the person requires care, support, treatment or protection-
(1) in the interests of the person; or
(i) to protect the safety, health and welfare of another person or persons;
{c) the care, support, treatment or protection cannot be provided in a less restrictive manner than by
inpatient treatment; and
(d)  such treatment is available in Fiji.

(2) If aperson— :
fa) requests in writing an authorised health care professional to make an inpatient treatment order in
respect of that person; and
(b)  givesinformed consent in writing to the making of such an order, the authorised health care professional,
if satisfied that the criteria set out in subsection (1) are met, may make a voluntary inpatient treatment
order in respect of the person.

3 If—
(a) amedical practitioner certifies in respect of a person, after an assessment under sections 18,31 or 32,
that the criteria set out in subsection (1) are met in respect of the person; and
(b) the person is unwilling or unable to receive care, support, treatment or protection for the mental
disorder on a voluntary basis, an authorised health care professional may make a compulsory inpatient
treatment order in respect of the person.

Terms of an inpatient treatment order
62.—(1) An inpatient treatment order must require the person subject to the order—

(a) to be detained and remain an inpatient at a mental health facility specified in the order or another
mental health facility specified by an authorised health care professional;

(b) to receive the care, support, treatment or protection that an authorised health care professional
determines from time to time;

{c) subject to subsection (5), after release from the mental health facility, to attend at—

(i) a specified medical, health care or rehabilitation service;

(i) a specified therapist or place of therapy; or
(iii) some other specified activity, service, person or body; and

(d) to comply with all other terms and conditions imposed in writing by an authorised health care
professional from time to time.

(2) The terms and conditions imposed under subsection {1} must only be such as are in the opinion of the
health care professional in the best interests of the mental health of the person who is subject to the order.

(3) An inpatient treatment order may be issued for a specified period not exceeding 3 months, but may be

renewed following an assessment and further certificate by an authorised health care officer for further periods of
3 months.

(4) Aninpatient treatment order must be in writing and in the approved form and must comply with any other
prescribed requirements.

(5) On the expiry or revocation of an inpatient treatment order in respect of a person, an authorised health
care professional may in writing, following an assessment instead of imposing conditions under subsection (1)(c) if
he or she considers it necessary to substitute a community treatment order in accordance with section 58.

(6) A community treatment order issued under subsection (2) cannot be for longer than 3 months in the first
instance and must be reviewed by the Review Board at the end of that period.
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_ Reception notices
63.—(1) When a person is admitted to a mental health facility under a compulsory inpatient treatment order,
the primary carer of the person must at the time or as soon as practicable, sign a reception notice,

(2} Areception notice is an acknowledgement by the primary carer of a person—
a)  that the person has been admitted to the mental health facility as an involuntary inpatient;
(b}  that the primary carer is the person legally entitled to receive notifications under section 46; and
(c)  thatthe primary carer-accepts the responsibility or arranges care for looking after the person upon the
person’s release from the facility.

(3) To the extent practicable, and subject to available resources, the primary carer of a person released from
compulsory inpatient treatment should be provided with assistance and education in rehabilitating the person to
enable the carer to fulfil the obligation under subsection (2)(c).

Treatment team
64.—(1) The medical director of a mental health facility may designate 2 or 3 persons as the treatment team
for a person or persons subject to an inpatient treatment order.

(2) The medical treatment team should whenever possible consist of —
(a) amedical officer;
(b}  a member of the nursing staff of the fac111ty, and
(c¢) asocial worker ot occupational therapist,

but if all 3 are not available, may consist of a person within paragraph (a) or (b) and a person within paragraph

{c).

(3) The medical director may vary the composition of a treatment team from time to time by revoking the
designation of a person or designating another person as a member of the team.

(4) Thefunction of a treatment team at a mental health facility is to advise authorised health care professionals
on their functions under this decree, including, but not limited to—
{a) performing assessments;
(b)  making, varying, reducing, renewing or revoking community treatment orders and inpatient treatment
orders.

Variation and renewal of inpatient treatment orders
65. An authorised health care professional may, following a further assessment of a person subject to an
inpatient treatment order, and after obtaining the advice of the treatment team—

fa) vary the terms of the inpatient treatment order, but so that the order still complies with section 61 (4) and
(5);

(b) renew the order within one month before its expiry, for a further specified period not exceeding 6 months,
if the criteria for the making of the order set out in section or 61(1) continue to be met; or

(c) reduce the duration of the order. ’

_ Revocation of inpatient treatment orders
66.—(1) If—
fa) the treatment team for a person subject to an inpatient treatment order unanimously advise an authorised
health care professional that the person does not need to continue to be subject to the order; and
(b) the authorised health care professional agrees with that advice,

the authorised health care professional may revoke the order.

(2) An inpatient treatment order can only be revoked under subsection (1) if all members of the treatment
team, and the authorised health care professional —
{a) have examined, or observed an examination, of the person subject to the order; and
(b) believe that the person no longer meets the criteria set out in section 61,
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(3) The medical director of the mental health facility concerned may revoke an inpatient treatment order if
the medical director— ‘
(a) hasexamined, or observed an examination, of the person subject to the order;
(b)  believes that the person no longer meets the criteria set out in section 61; and
{c)  considers it appropriate to do so having regard to ali-the circumstances.

Compliance with inpatient treatment arders
67.—(1) A person subject to an inpatient treatment order—
fa) should be encouraged to make every possible attempt to comply with the order; but
(b) may be given care, support, treatment or protection called for by the order even if the person does
not comply with all the conditions of the order.

(2) An authorised health care professional who issues an inpatient treatment order must provide copies
fo— '
(a) the medical director of the mental health facility to which it relates; and’
(b)  the Permanent Secretary; and
(c)  the Tribunal

within 2 working days after the order is issued.

Leave of absence for inpatients
68.—(1) An authorised health care professional may in writing authorise a person, subject to an inpatient
treatment order to be absent on leave from a mental health facility for a continuous period not exceeding 14 days
(336 hours).

(2) Leave of absence may be granted subject to conditions stated in thé document.

{3) Conditions imposed under subsection (2) must only be such as are calculated to ensure compliance with
the order and the patient’s return, and must be consistent with this Part and the Decree generally.

(4) The authorised health care professional who granted leave of absence or any other authorised health care
professional may cancel any leave of absence granted under this section—
(a)  if there has been a breach of a term or condition applying to the leave absence;
(b)  if cancellation is warranted in the interests of the person or to protect another person or persons; or
(c)  in other prescribed circumstances.

Return of inpatients to mental health facility
69.—(1) Despite any other law, if a person subject to an inpatient treatment order —
(a)  isabsent from a mental health facility without the permission of an authorised health care professional;
or
(b) fails to return to a mental health facility —
(i) within the pericd of any leave of absence granted under section 65; or
(i) immediately upon the cancellation of leave of absence under that section,

an authorised health care professional may request the assistance of a police officer to take the person to a specified
mental health facility.

(2) The provisions of sections 31 and 50 apply to assistance and transport provided pursuant to a request
under this section. '

Offences concerning removal of inpatients
70.—(1) A person who, without lawful excuse — :

(a) removes or attempt to remove a person subject to an inpatient treatment order from a mental health
facility;

(b) assists or attempts to assist a person subject to an inpatient treatment order to leave a mental health
facility;

fc)  harbours or attempts to harbour a person subject to an inpatient treatment order, wher the person is
absent from a mental health facility without the permission of an authorised health professional; or
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(d)  hinders or attempts to hinder a health care professional or police officer in exercising any function
under section 69, commits an offence. '

{2) A person who commits an offence under this section is liable on conviction for a fine not exceeding $1,
000 and/or imprisonment of not more than 5 years or both.

Review of inpatient rreatment orders
71.—(1) The Tribunal must, within 3 months of admission and thereafter at least every 3 months, review the
case of every person who is detained in a mental health facility under a compulsory inpatient order, in accordance
with section 98,

(2) The medical director of a mental health facility must notify the Tribunal of the name of any patient whose
case the Tribunal is required to review under this section.

(3) On areview under this section the Tribunal has the powers set out in section 100.

Administration of ECT
72.—(1) ECT may only be administered to a person—
(a} in its modified form that is to say with the use of anaesthesia and muscle relaxants,
(b) by amedical practitioner; :
(¢)  in a mental health hospital;
{d) toaperson who is an adult; and
(e)  in accordance with this Part.

(2) ECT must not be administered to a person unless there are present during the administration of the ECT
not less than 2 medical practitioners (of whom the medical practitioner administering the ECT may be one)—
(a)  one of whom is experienced in the administration of ECT; and
(b) another of whom is trained and experienced in the administration of anaesthetics.

(3) ECT may be administered to a voluntary patient only if —
(a)  the person has given informed consent as described in section 73 and
(b}  amedical certificate has been given as described in section 74.

(4) In the case of — .
(a)  an involuntary patient who does not consent or is incapable of giving consent;
(b)  avoluntary patient who is incapable of giving informed consent; or
(c) a voluntary patient in respect of whom it is unclear whether the person is capable of giving
consent,

ECT may be administered only in accordance with a decision of the Tribunal at an ECT inquiry under section 73.

{5) Subject to subsection (7), a person is presumed to be incapable of giving informed consent to the
administration of ECT if, when consent is sought, the person is affected by medication that impairs the person’s
ability to give that consent.

(6) In a situation as described in subsection (3), the decision to administer ECT should be deferred until such
a lime as the person is able to give or refuse his or her informed consent.

(7) A person who administers ECT in contravention of this section is guilty of an offence and is liable for a
fine not exceeding $1, 000 or imprisonment for a term not exceeding 5 years or both.

Informed consent reguirements for ECT
73.—(1) Aperson is deemed to have given informed consent to the administration of ECT only if he or she gives
a free, voluntary and written consent on the approved form after the following subsections are complied with.

(2) Before informed consent to ECT is obtained from a person, the person must be given in writing—
{a)  afull explanation of the techniques or procedures to be followed, including identifying and explaining
any technique or procedure about which there is not sufficient data to recommend it as recognised
treatment or to reliably predict the outcome of its performance;
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(b)  afull description, without exaggeration or concealment, of any possible discomforts and risks of the
treatment (including possible loss of memory),

(c)  afull description of any expected benefits from the treatment;

(d)  full disclosure, without exaggeration or concealment, of any appropriate altematlve treatments that
would be advantageous to the person;

fe)  notice that he or she is free to refuse or to w1thdraw consent and to discontinue the procedures or any
part of them at any time;

(f)  information about any financial relationship between the person proposing the  administration of
the treatment, or the administering medical practitioner, or both of them, and the facility in which it
is proposed to administer the treatment; and ‘

(g) notice of his or her right to obtain legal and medical advice and to be represented before giving
consent.

(3) A person from whom informed consent to ECT is sought must be given—
{a) an approved form setting out the matters referred to in subsection (2) and inviting the person to
consent to ECT in writing; and
(b)  an oral explanation of the implication of signing the form in a language he or she understands.

(4) After the person has been given an opportunity to ask questions concerning the procedures or any part
of them, and given appropriate answers, and if the person appears to have understood the answers, the person must
be invited to sign the consent form.

(5) Signing of a consent form, or making a thumbprint on a consent form if the person cannot write, will be
taken to be informed consent to the administration of ECT,

Medical certificate requirements for ECT
74.—(1) A medical certificate for purposes of this section is one given by at least 2 medical practitioners, at
least one of whom is a specialist in psychiatric medicine,

(2) A medical certificate in respect of a person must certify that, after considering the clinical condition and
history of treatment of, and any appropriate alternative treatments for, the person, the medical practitioners are of
the opinion that ECT is—

fa) areasonable and proper treatment to be administered to the persoen; and
(b) necessary or desirable for the safety or welfare of the person.

ECT inquiries
75.—(1) In the situation described in section 72 (5) (¢) (unclear whether a voluntary patient is capable of
giving informed consent to ECT), an authorised health care professional may apply to the Review Board for an ECT
consent inquiry.

(2) In either of the situations described in section 72 (5)(a) or (b} (involuntary patient, or voluntary patient
incapable of giving informed consent) an authorised health care professional may apply to the Review Board for an
ECT administration inquiry on production of a medical certificate relating to the patient as described in section 74.

(3) Onan application by an authorised health care professional under subsection (1) or (2), the Review Board
must as soon as practicable conduct the appropriate ECT enquiry.

{(4) Notice of an application for an ECT enquiry about a person must be given to the person and to the person's
primary carer in accordance with section 46.

(5) The function of the Review Board on an ECT consent inquiry is to determine whether or not a voluntary
patient is capable of giving informed consent to the administration of ECT and has given that consent.

(6) On an ECT consent enquiry, if the Review Board —
(a)  finds that a voluntary patient is—
(i) incapable of giving informed consent to the administration of ECT; or
(ii) is capable of giving informed consent but has refused; or
(iii) has neither consented nor refused; and
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(b)  after considering the medical opinions and other information placed before it, is satisfied that ECT

is a reasonable and proper treatment and is necessary and desirable for the safety or welfare of the
patient,

the Review Board may endorse a course of treatment and must specify the number of treatments that are approved
(not exceeding 12 during each course of treatment).

(7) The function of the Review Board on an ECT administration inquiry is to determine whether or not ECT
should be administered to an involuntary patient.

(8) Onan ECT administration enquiry, if after considering the medical opinions and other information placed
before it, the Review Board is satisfied the ECT is a reasonable and proper treatment and is necessary and desirable
for the safety or welfare of the patient, the Review Board may approve a course of treatment and must specify the
number of treatments that are approved (not exceeding 12 during each course of treatment).

(%) For the purposes of an ECT inquiry, the Review Board must—

(a) find out from the person about whom the inquiry is being held whether or not notice of the inquiry
was given in accordance with this Part;

() inform the person about whom the inquiry is being held of the nature and possible results of the
inquiry, if the person has not or appears not to have been informed of them;

{c) inquire about the administration of any medication to the person about whom the inquiry is being
held and take account of its effect on the person’s ability to communicate;

(d)  consider the views of the person about whom the inquiry is being held about the treatment;

(e}  consider any other relevant information placed before it.

(10) A decision on an ECT enquiry has effect for 6 months from the date the determination is made unless
a shorter period is specified in the decision. '

) ECT register
76.—(1) The medical director of a mental health hospital at which ECT is administered must keep a register
in an approved form containing information relating to the administration of ECT at the facility.

(2) Particulars of a proposed administration of ECT must be entered in the register before the therapy is
administered, and any differences in the particulars of treatment actually administered must be subsequently noted
and explained in the register.

(3} The register may be inspected at any time by the Board of Mental Health Visitors, any other mental health
visitor, the Permanent Secretary and the National Mental Health Advisor.

Surgery and other treatment

Requirement for informed consent to surgery or other treatment
77.—(1) No surgical operation or special medical treatment may be performed upon a patient except with
the informed consent of the patient, or in the circumstances described in the following sections.

(2) Informed consent given for the purposes of this and the following sections must be free, voluntary, in
writing in the approved form, and signed (or thumb printed) by the person giving the consent.

(3) Before consent to an operation or treatment is obtained from a person, the person must be given in
writing —
(a)  anexplanation of the techniques or procedures to be followed,
(b)  adescription of any possible discomforts and risks involved;
(¢c) a description of any expected benefits and disclosure of alternative treatments that might be
advantageous to the person.

Emergency surgery for involuntary patients
78.—(1) Subject to subsection (2), an authorised health care professional or authorised medical practitioner
may in writing authorise the performance of a surgical operation on an involuntary patient if of the opinion that—
{a) the patient is incapable of giving informed consent to the operation or is capable of giving consent
but refuses to give that consent or neither gives nor refuses to give that consent; and
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(b)  itis necessary, as a matter of urgency, to perform a surgical operation on the patient in order—
(i) to save the patient’s life;
(i1} to prevent serious damage to the patient’s health; or
(iif) to prevent the patient from suffering or continuing to suffer significant pain or distress.

(2) * Before giving an authority for an operation under subsection (1), the authorised health care professionat
or authorised medical practitioner must take all reasonable steps to obtain the informed consent of the primary carer
of the patient to the operation, but if the primary carer —

(a) is not readily available; or
(b) does not give informed consent to the operation,

the professional or practitioner may proceed as if the patient had not consented.

(3) The authorised health care professional at the mental health facility in which the involuntary patient is
detained must, as soon as practicable after the performance of a surgical operation authorised under this section,
notify the Review Board of the operation.

(4) Informed consent given to an emergency surgical operation by a primary carer of a patient who does not
have the capacity to consent has the same effect as if it were given by the patient and the patient had the capacity
to consent.

Non-emergency surgery for involuntary patients
79.—(1) If an authorised health care professional is of the opinion that a surgical operation is necessary for a
patient but that the urgency is not such that section 78 applies, the authorised health care professional must allow a
reasonable period to elapse in which the patient can recover his or her ability to give or refuse informed consent;

(2) Thereafter, if the authorised health care professional is still of the opinion that an operation is necessary
and if the patient—
(a) is still incapable of giving or refusing informed consent; or
(b) is capable and refuses such consent,

the authorised health care professional may apply to the Review Board to authorise the performance of the surgical
operation pursuant to section 80

(3) An application under this section must be made not earlier than 14 days afier notice of the proposed
application is given under section 46, but may be made sooner if —
fa) the authorised health care professional is of the opinion that the urgency of the circumstances requires
an earlier determination of the matter; or _
{b) the person notified consents in writing to the application being made before the expiry of 14 days.

Review Board may authorise surgery
80.—(1) If informed consent to a surgical operation being performed on an involuntary patient detained in
a medical facility is not given by the patient, an authorised health care professmnal at the facility may apply to the
Review Board to authorise the performance of the operation.

(2) On an application, the Review Board may authorise the performance of a surgical operation on a patient
only if the Review Board is satisfied that— _ '
(a) the operation is the only or most appropriate way of treating the patient;
(b) the operation is manifestly in the best interests of the patient; and
(c) any guidelines issued by the Advisory Council and relevant to the performance of the operation have
been or will be complied with as regards the patient.

Special medical treatment
81.—(1) A person who is not a medical practitioner must not carry out special medical treatment on a
patierit.

(2) A medical practitioner must not carry out special medical treatment on a patient unless—
(a) informed consent to the treatment being carried out is given by the patient;
(b)  authority for the treatment is given by the Review Board in accordance with section 83 or
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(c) 2 other medical practitioners are of the opinion, and ceriify to the effect, that it is necessary, as a
matter of urgency, to carry out the treatment on the patient without informed consent or authority, in
order to save the patient’s life or to prevent serious damage to the patient’s health.

(3) A person who contravenes subsection (1) or (2) commits an offence and is liable on conviction to a fine
not exceeding $10, 000 or imprisonment for a period not exceeding 5 years or both,

Review Board may authorise special medical treatment

82.—(1) Ifinformed consent to special medical treatment being carried out on an involuntary patient detained

in a medical facility is not given by the patient, an authorised health care professional at the facility may apply to
the Review Board to authorise the carrying out of such treatment on the patient.

(2} On an application, the Review Board may authorise the carrying out of special medical treatment on a
patient only if the Review Board is satisfied that—
(a)  the treatment is the only or most appropriate way of treating the patient,
(b)  the treatment is manifestly in the best interests of the patient; and
(c)  any guidelines issued by the Advisory Council and relevant to the carrying out of the treatmient have
been or will be complied with as regards the patient.

(3) The Review Board must not authorise the carrying out of special medical treatment on a patient under
the age of 18 years. ' '

{4) An application for authority under this section must be made not earlier than 14 days after notice of the
proposed application is given under section 46 but may be made sooner if —
(a)  the authorised health care professional is of the opinion that the urgency of the circumstances requires
an earlier determination of the matter; or
(b)  the person notified consents in writing to the application being made before the expiry of 14 days.

PART.7—CHILDREN AND YOUNG PERSONS

Trearment, accommodation and rights of children and young persons
83.—(1) The psychiatric, medical and other treatment given to a child or young person under this Decrée
must take account of the age, developmental stage and condition of the child or young person.

(2) An authorised health care professional dealing with a child admitted to a mental health institution or
receiving treatment or advice pursuant to this Decree should consult the child on the various treatments and other
options available, in a manner consistent with the child’s apparent intellectual and emotional development

(3) A child or young person who is an inpatient at a mental health facility must, wherever practicable, be
accommodated —
(a) in accommodation that is suited to the age, developmental stage and condition of the child or young
person; and '
(b) away from adult inpatients, except while the child or young person is under close
(¢c)  and continuous supervision by responsible staff of the mental health facility concerned.

(4) Provision must be made to the extent practicable for the continued education of a child or young person
who is an inpatient at a mental health facility.

(5) A child or young person who is not an inpatient at a mental health facility has the right to make visits, at
reasonable times and with reasonable frequency, to his or her close relatives who are inpatients at a mental health
facility.

(6) Close relatives of a child or young person who is an inpatient at a mental health facility and detained
under this Decree have the right to make visits, at reasonable times and with reasonable frequency, to the child or
young person.

(7) If the mother of a child under the age of 2 years is an inpatient at a mental health facility, the mother has
the right where there are available facilities —
(a)  tohave the child accommodated at the facility; and
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(b)  to have access to the child at all times, unless the safety and welfare of the child would be at serious
risk if access were provided.

(8) The regulations may make provision for or with respect to—
{a}  the treatment referred to in subsection (1);
(b)  the accommodation and supervision referred to in subsection (2); and
c) the implementation of the rights referred to in subsections (3) to (5).

] Informed consent by primary carer of a child
84. Informed consent given by a primary carer of a child has the same effect as if it were given by the child
for all purposes of this Decree.

PART 8 —PERSONS IN CUSTODY AND PRISONERS

Application of Decree to persons in custody and prisoners )
85.—(1) Subject to subsection (2}, the provisions of this Decree apply to persons in custody or remand and
to prisoners who are serving a sentence of imprisonment, to the extent appropriate and in a manner consistent with
their status as persons in custody or prisoners, ‘

(2) The following provisions of this Decree do not apply to persons in custody or prisoners —

(a) Part 3 (Voluntary admission and assessment);

(h)  Sections 23 to 28 (Detention) except that section 27 (Detention on order of a court) applies;

(c) Section 39 (Confidentiality) to the extent of any inconsistency with lawful prison rules on
confidentiality;

(d}  Sections 47 to 49 (Movement of patients) except that section 51 (Powers of person transporting, etc.)
applies;

{e)  Sections 57 t0 59 {Community treatment),

(f)  Sections 61, 63, 64 and 68 to 70 relating to inpatient treatment.

(3) The Minister may following consultation with the National Mental Health Advisor by order —
(a}  declare the extent to which provisions of this Decree not mentioned in subsection (2) apply to persons
in custody and prisoners; and
(b) make appropriate any modifications to those provisions apply.

(4) This Decree affects the provisions of the Criminal Procedure Decree with regard to persons —
(a) found unfit to stand trial by reason of mental disorder; or
(b) found to have done the act charged but to be not guilty by reason of mental disorder; or
(c) ordered to be detained for assessment under this Decree during the course of a trial or on
conviction

as it appears in Schedule 2.

Rights of persons in custody and prisoners
86.—(1) The following principles are, as far as practicable, to be given effect to with respect to the care and
treatment of persons in custody and prisoners with a mental disorder—

(a) they must receive the best care and treatment practicable and in cnrcumstances that will enable the
care and treatment to be effectively given;

(b) they must be provided with timely and high quality treatment and care in accordance with professionally
accepted standards;

(c) the prescription of medicine to them must meet their health needs and must be given only for therapeutic
or diagnostic needs and not as a punishment or for the convenience of others;

{d} they must be provided with appropriate written 1nf0rmat10n about —
(i) assessment procedures; and
(i1) treatment, treatment alternatives and the effecis of treatment;

fe) their age-related, gender-related, religious, cultural, language and other special needs must be
recognised;
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(f}  all reasonable efforts must be made to involve them in the development of treatment plans and plans
for ongoing care;

(g) they must be informed in writing of their legal rights and other entitlements under this Decree and
all reasonable efforts must be made to give the information in the language, mode of communication
and terms that they aré most likely to understand. '

(2)  Without limiting any other applicable provision of this Decree, persons in custody and prisoners with a
mental disorder have the right to be treated with dignity and respect.

(3) Areference in the following sections of this Part to a prisoner other than section 92 includes a person in
custody as defined in section 2(1).

Secure units for treatment of prisoners
87.—(1) The Minister may, on the advice of the Advisory Council, by order designate an area of a mental
health facility as a secure unit for purposes of this Part.

(2) All or part of a prison hospital or prison clinic may be designated under subsection (1) as a secure unit
for purposes of this Part.

(3) The Minister may by order —
(a) limit the provisions of this Decree or the purposes under this Decree for which a secure unit may be
used;
(b)  designate a secure unit as a unit of a specified class;
(c)  designate the purposes for which a secure unit of a specified class may be used;
(d}  impose any other conditions in relation to the operation of a secure unit.

Inguiry into mental health status of prisoner _
88.—(1) If it appears to the person in charge of a prison, through personal observation or from information
provided, that a prisoner may have a mental disorder, the person in charge of the prison must cause the mental health
status of the prisoner to be inquired into by a medical practitioner or an authorised health care professional.

(2) The person conducting the inquiry under subsection (1) must submit a written report to the person in
charge of the prison, and must specify in the report—
{a) the mental health status of the prisoner; and
(b) aplan for the care, treatment and rehabilitation of the prisoner.

(3) If the person conducting an inquiry under subsection (1) finds that the mental disorder of the prisoner is
such that the prisoner could appropriately be cared for, treated and rehabilitated in the prison, the person in charge
of the prison must take the necessary steps to ensure that the required levels of care, treatment and rehabilitation
services are provided to the prisoner in the prison, or under prison rules.

(4) If the person conducting the inquiry finds that the mental disorder of the prisoner is such that the prisoner
should be kept in the secure unit of a prison, the person in charge of the prison must—
(a) cause the prisoner to be removed to the designated secure unit of the prison; or
(b)  if there is no such unit, or it is not appropriate for the purpose, request the Officer in Charge of Prisons
to initiate action under section 89 for a transfer of the prisoner.

(5) If the person conducting the inquiry finds that the mental disorder of the prisoner is such that the prisoner
ought to be cared for and treated in a mental health facility, the person in charge of the prison must request the Officer
in Charge of Prisons to initiate action under section 89 for a transfer of the prisoner.

(6) If a prisoner or person in custody is found, on an inquiry under subsection (1), to have a mental disorder,
the person in charge of the prison must arrange for a medical practitioner to examine the person in accordance with
section 24 and if the medical practitioner certifies as stated in that section, the person is deemed to be the subject
of an involuntary inpatient treatment order and section 62, 65 to 67 and 71 apply accordingly, with appropriate
modifications.
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Transfer of prisoners on order of Review Board
89.—(1) TheReview Board may, upon the application of the Officer in Charge of the Prison where the prisoner
is jailed and whether or not a court order has been given order the transfer of a prisoner with a mental disorder—
fa) from prison to a mental health hospital of facility;
(b) from a mental health hospital or facility to prison; or .
(¢) from one prison to another,

if it is necessary for the care, treatment and rehabilitation of the prisoner in terms of this Decree.

(2) Upon an application under subsection (1), the Review Board must inquire into the mental health status of
the prisoner as well the space allocations available at the mental health hospital or facility and make a decision as to
whether the transfer applied for, or some other transfer, would be appropriate, and make an order accordingly.

(3} If the Review Board considers that a person with a mental disorder who is in prison should be cared for,
treated and rehabilitated at a mental health hospital or facility, the Review Board must order the transfer of the person
to a mental health hospital or facility specified in the notice.

(4) If the Review Board considers that a prisoner or person in custody with a mental disorder who is in a
mental health hospital or facility can be cared for, treated and rehabilitated in prison, the Review Board may order
the transfer of the person to a prison to be designated for the purpose by the Officer in Charge of Prisons.

(5) If the Review Board makes an order under subsection (4) for transfer of a person to a designated prison,
the Review Board must include a requirement that the Officer in Charge of the Prison with which the prisoner is being
transferred to and other responsible senior prison officer are to take all practicable steps to ensure that the required
levels of care and treatment are provided to the prisoner in the prison, or under prison rules.

Procedure on transfer of prisoners
90.—(1) On making an order under subsection (3) of section 89 for transfer of a person from prison to a
mental health facility the Review Board must issue a notice of transfer to the medical director of the facility and to
the Officer in Charge of Prison of the Prison where the prisoner is jailed; and those persons must make arrangements
for the transfer.

(2) On making an order under subsection (4) of section 89 for transfer of a person from a mental health
facility to a prison—

(a) the Review Board must issue a notice to the medical director of the facility and to the Officer in
Charge of Prisons;

(b)  the Officer in Charge of Prisons must designate the prison to which the person is to be transferred;
and

(c) the Officer in Charge of Prisons, the medical director and the person in charge of the prison must
make arrangement for the transfer.

(3) A transfer pursuant to an order under section 89 must be effected as soon as practicable after the making
of the order and in any event within 7 days of receipt of the notice under this section by all the persons to whom it
is directed.

(4) Section 50 applies to the transport of prisoners under this Part as it applies to other perscns under other
provisions of this Decree, with necessary modifications.

(5) Whenever a transfer of a prisoner to a mental health facility is effected under this Part, the medical director
of the mental health facility receiving the prisoner is—
(a) deemed to have lawful custody of the prisoner on admission; and
(b) responsible for the safe custody of the prisoner,

and for that purpose may require the person to be kept in the designated secure unit at the facility.

Internal review of mental health status of prisoners
91.—(1) The medical director of a mental health facility in which a prisoner with a mental disorder is detained

must cause the mental health status of the prisoner to be reviewed every 3 months from the date on which-the prisoner
was received in the facility.
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(2) The review must—
{a)  specify the mental health status of the prisoner; and
(b) include recommendations regarding —
(i)  a plan for further care, treatment and rehabilitation services for the prisoner; and

(i) the merits of returning the prisoner to the prison from which the prisoner was initially
transferred.

(3) The medical director of the mental health facility must as soon as practicable submit a summary report
of the review to the Officer in Charge of Prison of the Prison where the prisoner was transferred from, the Review
Board and the Permanent Secretary, and the Review Board may inquire further into the matter and order transfer of
the person under section 89 in the light of that review if it thinks appropriate.

(4) The person in charge of a prison must cause the mental health status of every prisoner with a mental
disorder to be reviewed every 3 months from the date on which the prisoner was received in the prison,

(5) The provisions of subsections (2) and (3) apply to a review under subsection (4) with necessary
modifications,
Recovery of prisoners with a mental disorder
92.—(1) If the medical director of a mental health facility is satisfied, from personal observation or from
information obtained, that — '
(@) aprisoner with a mental disorder has recovered from the mental disorder to such an extent that the
prisoner no longer requires care, treatment and rehabilitation; or
(b)  the required care, treatment and rehabilitation can be appropriately given at a prison,

the medical director must—
' (i) compile an appropriate discharge report and send it to the Review Boald and the Permanent
Secretary;
(ii) inform the Officerin Charge of the Prison that the prisoner was transferred from that the prisoner
is ready for discharge and collection by prison officers; and
(iii) comply with any other prescribed requirements.

(2) If the person in charge of a prison is satisfied, from personal observation or from information obtained,
that a prisoner with a mental disorder has recovered from the mental disorder to such an extent that the prisoner no
longer requires to be kept in a secure unit, the person must-—

(a) inform the Officer in Charge of the Prison where the prisoner was transferred from; and
(b)  remove the person from the secure unit.

Prisoners who abscond from mental health facilities
93.—(1) If a prisoner has absconded or is deemed to have absconded from a mental health facility, the medical
director of the facility must—

fa) immediately notify the Commissioner of Police;

(b)  request police officers in the area where the facility is situated to locate, arrest and return the prisoner
to the centre;

(c) notify the Officer in Charge of the Prison where the prisoner was transferred from  within 48 hours
of having notified the police; and

(d}  comply with any other prescribed requirements.

(2) Police officers in the area where the mental health facility is situated must comply with a request made
pursuant to subsection (1) (&),

(3) The medical director of the mental health facility centre must notify the police if the prisoner is considered
dangerous.

(4) A prisoner arrested under this section must be held in custody for as long as is needed to effect a return
of the prisoner to the mental health facility from which the prisoner escaped.

(5) An arrest under subsection (4) must be carried out humanely and —
fa) as speedily as practicable;
(b)  with the minimum of force required in the circumstances.
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Expiry of term of imprisonment of prisoner with a mental disorder
94.—(1) A prisoner with a mental disorder must, subject to subsections (2) and (3), be released from the
prison or a mental health facility at which the prisoner is detained on expiry of the term of imprisonment to which
he or she was sentenced. |

(2) If the person is in prison, the Officer in Charge of the Prison that the prisoner was transferred from may,
not earlier than 90 days before he or she is due to be released, apply to the Review Board for—
(a) arecommendation that a community treatment order be made in respect of the person under section
57(4); . |
{b) arecommendation that an inpatient treatment order be made in respect of person under section 61;
or '
" fc)  an aftercare recommendation to the Permanent Secretary in terms of subsection (5).

(3) If the prisoner is in a mental health facility, the medical director of the facility may before he or she is due
to be released, apply to the Review Board for an order or recommendation as described in subsection (2).

(4) If a recommendation is made under subsection (2) (@) or (b), the Permanent Secretary must initiate the
making of a community treatment order or inpatient treatment order, as the case may be, in respect of the person,
pursuvant to section 57 or 61 respectively.

(5) An after care recommendation — _
(a) is a recommendation to the Permanent Secretary that the person be provided with continued care,
treatment and rehabilitation after release from prison or a mental health facility; and
(b}  mustbe acted on by the Permanent Secretary within the resources available and consistently with this
Decree. '

PART 9—REVIEW MECHANISMS

Mental Health Review Board

Establishment of the Mental Health Review Board
95.—(1) This section establishes a Mental Health Review Board, subject to subsection (6).

(2) The Review Board consists of 5 members appointed by the Minister, of whom—
(a) the President must be qualified to be a judge of the High Court;
(b) one member must be a registered medical practitioner,
(¢c) = 2 members must have relevant experience or qualifications in psychiatric practice or nursing; and
(d) one member must be a person who can represent the interests of mental health service users and their
families.

(3) The member appointed under paragraph (2)(b) may be a person who is not registered as a medical
practitioner in Fiji but who has equivalent qualifications and has had appropriate experience in mental health matters
in another country.

(4) The appointed members of the Review Board must include one woman and one man,
(5) The Minister must designate a public officer to be the Secretary of the Review Bp_a}d.

(6) The Minister, on the advice of the Advisory Council, may by order—
(a) establish a Mental Health Review Board for any area of Fiji to review the cases of persons living in
that area or detained in a mental health facility in that area;
(b)  specify the area of jurisdiction and the type of case that can be reviewed by such a Board (which will
exclude the jurisdiction of any other Review Board in that area for that type of case);
(c)  apply the provisions of this Part to any such Board with appropriate modifications.

(7) If the Minister appoints additional Boards under subsection (6), references im this Decree to ‘the Review

Board’ in relation to a person or a mental health facility are references to the Review Board for the area where the
person or facility is located at the relevant time.
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Terms and conditions of membership of the Review Board
96.—(1) Members of the Review Board are appointed on conditions determined by the Minister for a term
_not exceeding 3 years and may be on the conditions so determined be re-appointed.

(2) The Minister may remove a member of the Review Board from office-~
{a)  for.breach of, or non-compliance with, a condition of appointment;
{b}  for misconduct; or '

(c)  for failure or incapacity to carry out official duties satisfactorily.

(3} The office of a member of the Review Board becomes vacant if the member —
(a) resigns by written notice to the Minister; ‘
{b)  ceases to satisfy the qualification by virtue of which the member was eligible for appointment to the
Review Board; or '
{¢) isremoved from office under subsection (2).

(4) A member of the Review Board is entitled to remuneration, allowances and expenses determined by the
Minister. '

(5) Ifthereis a vacancy on the Review Board, the vacancy must be filled as soon as practicable but meanwhile

the Board can proceed if there is a quorum as specified in section 100 (2) subject to the temporary appointment of
a President qualified.

(6) An act or proceeding of the Review Board is not invalid by reason only of a defect in the appointment
of a member. ' :
) Functions of the Review Board
97.—(1) The functions of the Review Board are to—

fa) hear applications for review of orders brought under section 98,

{b) periodically review the case of every person who is receiving care or treatment as a voluntary patient
at a mental health facility as required by section 20;

(¢c) review a decision to refuse or to discharge a voluntary patient as in section 19 on an application under
section 21; :

(d) periodically review the case of every person who is subject to a community treatment order, as

‘ required by section 59;

(e) periodically review the case of every person who is detained in a mental health facility under a
compulsory inpatient order, as required by section 71;

(f)  conduct an ECT consent enquiry on an application under section 75(1);

(g} conduct an ECT administration enquiry on an application under section 75(2);

(h)  decide whether to authorise a surgical operation on an application under section 80(1);

(i}  decide whether to authorise special medical treatment on an application under section 81(1);

{j)  conduct enquiries and make orders about the transfer of prisoners on an application under section
89;

(k) make recommendations and interim orders about released prisoners on an application by the Officer
in Charge of the Prison where the prisoner was transferred from or where the prisoner is kept under

. section 94,

(1)  review orders brought to its attention by mental health visitors pursuant to section 103 (4)

(m) perform any other functions conferred on the Review Board by this Decree; and

(n) perform any other prescribed functions.

(2) If no provision is made in this Decree for an application to the Review Board, the function of the Board
is to be performed at the instigation of the Secretary of the Board, who is deemed to be the applicant.

Applications for review of orders
98.—(1) A person subject to a community treatment order or inpatient treatment order, or the person’s primary
cater, or any other person with a bona fide interest in the matter, may, during the currency of the order, apply to the
Review Board for a review of the order, irrespective of the Board’s obligation to conduct a periodic review of the
order.
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(2) An application for review under subsection (1) must be -
(a) in aform approved by the President of the Review Board;-
{b}  processed by an authorised health care professional; and
(c) filed in accordance with this Part and the procedures of the Review Board.

(3 In deciding whether to grant the application for review, the Review Board must have regard to all the
circumstances of the case, including but not limited to—
(a)  the number of applications made by or in respect of the person subject to the order during the currency
of the order;
(b)  the number of hearings already held for the person subject to the order.

(4)  An authorised health care professional who is aware of a request for a review by a person subject to a
community treatment order or inpatient treatment and who, without lawful or reasonable excuse, fails to process an
application for review as required by subsection (2)(b), commits an offence and is liable for a fine not exceeding
$10, 000 or imprisonment for a term not more than 5 years or both.

(5) Notwithstanding anything in this section, any person applying for a review under this section may have
only one complete hearing of the matter unless the Review Board decides that there are exceptional circumstances
justifying a further hearing.

(6) In this section, “process” —
(a) involves giving all necessary assistance required by or in respect of a person subject to a community
' treatment order or inpatient treatment order to complete an application for a review as required by
this section; and :
(b) includes giving assistance with the filing of the application, with transportation to and from the place
where the hearing is conducted, and with facilities during the time of the hearing by the Review
Board.

Powers of the Review Board
99.—(1) On a review of an order, the Review Board may confirm, reverse or vary the decision that is the
subject of the review, and may substitute its own decision for that subject to review, in a manner consistent with
this Decree.

(2) The Board may make orders as to the costs of a review, but the costs must not be borne by the patient or
the parent or primary carer of the patient.

(3) When reviewing the case of a person who is subject to a community treatment order, the Review Board
must consider whether the patient should continue to be subject to the order, or should be subject to different
conditions, having regard to--

(a) the criteria set out in section 57; :
(b) the requirements of the person and of other persons in all the circumstances.

(4) Ifthe Review Board considers that the person should not continue to be subject to the community treatment
order, the Board may either—

(a) revoke the order; or
(b)  vary the order in a manner consistent with this Decree.

(5) When reviewing the case of a person who is detained in a mental health facility under an inpatient treatment
order, the Review Board must consider whether the patient should continue to be detained as an inpatient, or be
subject to different conditions, having regard to—

(a) the criteria set out in section 61;
(b)  the requirements of the person and of other persons in al} the circumstances.

(6) If the Review Board considers that the person should not continue to be detained in a mental health facility,
the Board may either—
(a) order the discharge of the patient from the mental health facility; or

(b) substitute for the inpatient treatment order a community treatment order with appropriate
conditions.
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(7) The Review Board may defer the operation of an order for the discharge of a patient for a period of up to
14 days, if the Board thinks it is in the best interests of the patient to do so.

(8) A community treatment order or inpatient treatment order made by the Review Board in exercise of its
powers under this Part has the same effect as an original order made under the corresponding section of this Decree,
and any amendment or revocation of such an order by the Board has effect as if done by the person who made the

original order,
Procedure of the Review Board

100.—(1) A member of the Review Board must not take part in any review of an assessment or order or any
enquiry into a case in which the member was involved as a medical practitioner or nurse.

(2) Except when the President of the Review Board is authorised by this decree to act alone, the quorum for
the Board under is 4 members.

(3) Any decision of the Board is by a majority of members, except that if there are only 4 members present
and able to vote on a matter, the President has an additional and casting vote.

(4) An application under section 98 for a review of an order in respect of a person must be made by notice
to the Secretary of the Board who must send a copy to—
" (a) the medical practitioner or authorised health care practitioner who made the order;
{b) if the person is detained in a mental health facility the medical director of the mental health facility;
{c)  if the application is not by a person’s primary carer, the person’s primary carer,
{d) any other person who appears to the Secretary of the Board to have an interest in the subject-matter
of the review but subject to the requirement of confidentiality described in section 39.

(5) Any other application relating to a patient or prisoner must be—
(a) commenced by written notice to the Secretary of the Board; and
() copied to the patient or prisoner and his or her primary carer and he relevant medical director or person
in charge of the prison where the person is detained, as the case may be.

(6) When conducting a review or enquiry under this Decree, the Board —
(a) must act according to equlty and good conscience and without regard to technicalities or legal
forms;
(b) is bound by the rules of natural justice;
{c)  must conduct proceedings in the least formal manner possible in the circumstances;
(d) must allow the applicant for a review and to be represented by a legal practitioner or other person
acceptable to the Board;
(e)  may sit in any suitable place or venue;
() is not bound by the rules or practice as to evidence that govern a court;
(g) may inform itself in relation to any matter in the way it thinks fit; and
(k)  for that purpose may—
(i) summon and examine witnesses; and
(ii) require any medical director, person in charge of a prison, the Officer in Charge of Prison,
the Permanent Secretary, the National Mental Health Advisor and any authorised health care
professional to report orally or in writing on the subject-matter of the review.

(7) A person who fails to obey a summons issued under subsection (4)(h) or to produce a report required
- under that paragraph is in contempt of the Board unless the Board finds that there is good reason for the refusal or
failure, and may be dealt with by the High Court for a contempt of court.

(8) Evidence before the Review Board in a review or enquiry conducted under this Part cannot be used in
any civil or criminal proceedings, other than proceedings for an offence against this Decree or for contempt of court

or perjury.

(9) Subject to this section the procedure of the Review Board is as determined by the President of the
Board.
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: Board of Mental Health Visitors
101.—(1) The Minister, on the advice of the Advisory Council, should appoint a Board of Mental Health
Visitors for any one or more mental health facilities and any one or more mental health unit in a prison.

(2) In the case of a public hospital which has a Board of Visitors appointed under the Public Hospitals and
Dispensaries Act (Cap. 110), the Minister may designate that Board as the Board of Mental Health Visitors for the
* hospital.

(3) In the case of a mental health unit in a prison which has a visiting committee appointed in the Prisons
Act the Minister may —
(a)  designate that committee as the Board of Mental Health Visitors for the unit; and
(b)  if necessary appoint an additional member to make up the 5 members required by subsection (4),

(4) ABoard appointed under this section must consist of not fewer than 5 persons who have interest, experience
or expertise in mental health or social service issues, including —
(a) a mental health professional;
(b)  aconsumer group representative;
(c) arepresentative of current or past mental health service users or their families;
(d) arepresentatives of service clubs and philanthropic organisations.

(5) A Board may not include a member of the staff of the mental health facility for which it is appointed but
such a member may not play a determining role in the activities of the Board.

(6) The Minister must ensure that as far as practicable there is a fair ethnic and gender halance on each
Board.

(7) The Minister must designate one member of the Board, who may not be members of the staff at St. Giles
Hospital as presiding member.

(8) The procedure of a Board is as determined by the Board, subject to this Decree, any regulatidns, and any
directions of the Minister.

(9) The Permanent Secretary and National Mental Health Advisor are by virtue of their office mental health
visitors for all mental health facilities.

Functions of Board of Mental Health Visitors
102.—(1) The duty of a Board of Mental Health Visitors for a mental health facility is to ensure as far as
possible the welfare of people with mental disorders who are admitted to the facility.

(2) The functions of a Board of Mental Health Visitors in relation to a mental heaith facility are to—

fa) conduct regular inspections of the facility and advise the medical director on improvements to its
physical conditions;

(b) receive and review unusual incident reports and death records relating to the facility and make
recommendations as appropriate;

(c) respond to complaints of patients regarding their treatment or conditions in the facility by reporting
the matter to the medical director of the facility;

(d) respond to complaints from patients, members of their families, health and concerned persons about
the exercise of powers under this Decree in the facility by reporting the matter to the Permanent
Secretary;

{e)  ensure sofar as possible that the rights of patients under this Decree and their families are appropriately
respected and enforced in the facility.

(3) Each Board of Mental Health Visitors must maintain data and statistics on matters which come to or are
brought to the attention of the Board.

{4) If a Board of Mental Health Visitors, or an individual mental health visitor visiting alone, considers that
a patient in a mental health facility has been wrongly detained or that an inappropriate inpatient treatment order
has been made in respect of the patient, the Board or visitor must inform the Mental Health Review Board and that
Board must initiate a review of the order in accordance with section 98.
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Visits by Board of Mental Health Visitors
103.—(1) The Board of Mental Health Visitors for a mental health facility must arrange for at least 2 of its
members, together and at least once in every 3 months —
(a) to inspect every part of the facility;
(b}  tosee and examine — ,
(i) every inpatient of the facility;
(ii) the documents authorising the presence in the fac111ty of each inpatient admitted since their last
visit; and
(iit) the books and other records of the facility;
(c) keep a written record of their findings with regard to the condition and management of the facility
and 1ts patients.

(2) A mental health visitor other than a member of a Board may visit any mental health facility on any day
and at such time and for such length of time as the visitor thinks fit.

(3) The medical director of a mental health facility must, on demand by a Board or by a mental health visitor
making a visit under this section, show to the Board or visitor every person detained in the facility, including in any
house, outhouse, place or building connected with the facility.

Complaints to Board of Mental Health Visitors
104.—(1) Subject to subsection (2), every patient in a mental health facility, and the primary carer of a patient,
has the right to complain to a mental health visitor about any aspect of care and treatment provided by mental health
facility.

(2) Patients and carers who wish to complain about any aspect of their treatment in a mental health facility
should be encouraged to make the complaint in the first instance to the medical director of the facility.

(3) A complaint to a mental health visitor m:ay be made—
(a)  in person or through a representative;
{b) orally orin writing;

at the time of the periodic Board visit mentioned in section 103 (1) or at any other time.

~ (4) [ the patient or carer wishés to make an oral complaint at a time other than the periodic visit, it may be
made to a single member of the Board or another mental health visitor.

(5) All complaints must be treated in confidence, except insofar as identifying the complainant is necessary
for the purposes of the report to be made under section 106, '

(6) A patient must not be discriminated against because of having made a complaint to a mental health
visitor.

(7) The medical director of every mental health facility must ensure that all patients in the facility, and their
primary carers, are informed of the right to make a complaint to a mental health visitor, and of the procedure for
doing so.

Reports by Board of Mental Health Visitors i

105.—(1) On 31st January of each year, and more often if the Permanent Secretary sb tTequests in writing,
each Board of Mental Health Visitors for a mental health facility must provide a written report to the Permanent
Secretary stating in respect of the facility its opinion on—

(a) the state, condition and management of the facility;
(b)  the conduct of the persons in charge and staff of the facxhty, and (c) the care of the inpatients of the
facility.

(2) In areport made under subsection (1) a Board may—
(a) make recommendations on how to improve mental health services at the facility in question;
(b} make such other observations in relation to any matters connected with the facility as it thinks fit.

(3) Inaddition to an annual report under subsection (1), the Board of Mental Health Visitors of a mental health
facility and any mental health visitor so directed must make a special report to the Minister on any matter connected
with the facility if the Minister in writing so directs.
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Inpatients’ letters to Board of Mental Health Visitors
106. Every letter written by an inpatient of a mental health facility to the Board of Mental Health Visitors for
the facility, or any mental health visitor, must be forwarded unopened to the Board or visitor.

Internal inquiries

Irirernal mental health inquiries
107.—(1) If an inpatient or person receiving treatment at a mental health facility dies or is the subject of an
injury or a notifiable incident, an inquiry into the circumstances of the death, injury or incident (an “internal mental
health inquiry”) must be conducted as soon as practicable.

(2) An internal mental health inquiry in respect of a mental health facility is to be conducted in accordance
with— - '
(a) the Ministry’s guidelines for clinical governance and risk management in relation to such facilities;
(b) any prescribed requirements for such inquiries; and -
{c) any additional requirements determined by the medical director in relation to the partigular facility.

(3) The medical director of a mental health facility must ensure that an internal mental health inquiry at the
facility is commenced, conducted and concluded properly and in a manner which leads to improvements in the
management of the facility.

(4) The person or persons conducting the internal mental health inquiry must prepare a report about the death,
injury or incident, which must include—
{a) recommendations to avoid further deaths, injuries or incidents of the same or a similar kind; and
(b) any other particulars or matters required by the Permanent Secretary in writing in the particular
case.

(5) Copies of a report under sybsection (4} must be made avaﬂable to staff at the facility, but matcnal may
be omitted from those copies if the medical director reasonably believes that—
(a) the material is confidential and disclosure of it would be in breach of the requirements of this Decree
as to confidentiality; '
(b)  the material is such that disclosure of it or would cause harm to the mental health of a person in the
facility; or
{c) disclosure of the material might prejudice the interests of justice or the efficient management of the :
facility.

(6) Acopy of a report under subsection (4) must be sent to the Permanent Secretary within 2 weeks after the
conclusion of the inquiry. '

(7) This section does not affect the conduct of an inquest, investigation or inquiry under any other written
law which relates to the spbject-matter of the mental health inquiry.

(8) A mental health inquiry must be postponed or not conducted if the person conducting or responsibie
for an inguest, investigation or inquiry referred to in subsection (7) makes a request to that effect to the Permanent
Secretary and the Permanent Secretary so directs.

(9) 1In this section, “notifiable incident” means an incident—
(a) that involves physical, verbal, mental or sexual abuse of a patient; or
(b}  otherwise causes undue disturbance to other patients in the facility.

PART 10—MANAGEMENT OF ESTATE AND AFFAIRS OF PERSONS WITH MENTAL DISORDERS

Management orders
108.—(1) The criteria for a management order in respect of a person are that—
(a) the person has a mental incapacity;
(b) asa result of the mental i incapacity the person is unable to make reasonable judgments in respect to
all or any part of the person’s estate or affairs by reason of the incapacity; and
(c) the pel’SOIl is in need of a manager to administer the whole or part of the person’s estate or affairs.
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(2) If on the application to the Court by an authorised health care professional, or any other person who
appears to the Court to have a proper interest in the matter, the Court considers that the person who is the subject
of the application meets the criteria in subsection (1), the Court may make a management order in respeci of the
person in accordance with this Part.

(3) Before making a management order, the Court must inquire, or direct enquiries to be made, into—
fa) ~ the mental capacity of the person who is the subject of the application;
{b) the nature of the estate of the person; and
{c)  any other relevant matter the Court thinks fit.

(4) Reasonable notice of the time and place appointed for an inquiry must be given to the person who is the
subject of the application and to any other person the Court considers should be notified.

(5) A management order—

(a) is an order made by the court appointing a person or persons to manage either the whole or a part of
the estate or affairs of a person with a mental incapacity;

{b) may be made for a period not exceeding 12 months unless the Court is of the opinion that a longer

. period should be specified in the order;

(c) may be made subject to terms and conditions as the Court thinks fit;

(d)  mustinclude reporting and accountability requirements for the appointed manager as the Court imposes
in the order;

(e}  may be the subject of an appeal to the Court of Appeal in accordance with rules of court.

Powers and duties of manager
109.—(1) Subject to the terms of the management order, a manager must—

(a) actin the best interests of the person who is the subject of the order;

(b)  take into account as far as is possible the wishes of the person who is the subject of the order, if such
wishes were made known by the person before he or she suffered the mental incapacity;

(c) take possession and care of, recover, collect, preserve and administer the property and other estate
of the person and generally manage the affairs of the person (including but not limited to financial
and legal affairs) and exercise all rights (statutory or otherwise) that the person might exercise if the -
person had legal capacity; and

(d) in the name and on behalf of the person, generally do all acts and exercise all powers with respect to
the estate and affairs of the person as effectually and in the same manner as the person could have
done if the person were not under a legal disability.

(2) A manager has such additional powers and duties over the person’s estate and affairs as the court may
give the manager from time to time.

(3) This Decree does not confer on a manager— _

(a) the power to execute a will in the name of the person who is the subject of a management order;

(b)  the power to legally bind a person to an agreement relating to the marriage or divorce of a person
who is the subject of a management order without a specific order of the Court to do so;

(c) the power to consent to the adoption of a person who is the subject of a management order by another
person without a specific order of the court to do so; or

(d) the power to consent to the adoption of any children of a person who is subject to a management order
by another person without a specific order of the court to do so. '

(4) A manager must not receive any fee, remuneration or other reward from the estate of a person who is
subject to a management order, or from any other person, for acting as manager, unless the court otherwise specifies
in the management order.

Restrictions on powers of person subject to a management order
110.—(1) If the court has made a management order, the person who is the subject of the order cannot, while
subject to the order and to the extent that the person’s estate is under the control of the manager—
(a) deal with, transfer, alienate or charge money or property or any part of it;
(b) become liable under any contract,

without an order of the Court or the written consent of the manager.
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(2) Every dealing, transfer, alienation or charge by any person in respect of any part of an estate that is under
the control of a manager is void, and the money or property the subject of the dealing, transfer, alienation or charge
is recoverable by the manager in a court of competent jurisdiction,

(3) For the purposes of this section, the acceptance of payment of the whole or any part of a debt or an
agreement to forego the recovery of a debt is a dealing with property.

Review of management orders
111.—(1) The Court—
(a) mustconduct a review of a management order before the expiry of the order; and
(b)  may conduct a review at any time on the Court’s own initiative or on the application of the person
who is subject to the order or of any other person who appears to the Court to have a proper interest -
in the matter.

(2) On completing a review under this section, the Court-—
{a) must revoke the management order unless the Court is satisfied that—
(i) the person subject to the order continues to meet the criteria set out in section 108(1); and
(ii) the order continues to be required in all of the circumstances to meet the criteria set out in section
108(5);
(b) may amend, vary, continue or replace the order subject to any conditions or requirements the Court
thinks fit, consistent with this Part.

(3} Any further management order made by the Court under this section must—
{a) be made for a specified further period not exceeding 2 years; and
{b) is subject to review in accordance with this section,

Manager may apply to Court for directions and further powers
112.—(1) A manager may apply to the Court from time to time for—
(a) directions as to any matter concerning the estate or affairs of the person subject to the management
order or concerning any other matter touching on the management order; or
(b)  any additional or other powers the manager may require.

(2) On hearing an application under subsection (1), the Court may give such directions or make such orders
as the Court thinks fit.

(3) A manager who is subject to any direction or order made by the Court under this section must comply

with the direction or order.
Exercise of Court’s powers under this Part

113.—(1) Inexercising its functions under this Part, the Court—
{a) has all of the powers the Court has concerning the conduct of any civil proceedings;
(b)  must act according to equity and good conscience without regard to technicalities or legal forms,
{c)  is bound by the rules of natural justice;
(d)  must conduct proceedings in the least formal manner possible in the circumstances;
e) is not bound by rules or practice as to evidence and may inform itself in relation to any matter in
such manner as the Court thinks fit; and
(f/  may sit in any suitable place or venue,

(2) Evidence before the Court in proceedings conducted for the purposes of this Part cannot be used in any
civil or criminal proceedings other than proceedings for an offence against this Decree or for contempt of court or
perjury.

(3) The Chief Justice may make rules of court regulating the procedure of the Court for the purposes of this
Part. ‘ |
_ PART 11 —-MISCELLANEOQUS PROVISIONS

' International transfers
114.—(1) The Minister, with the approval of the Cabinet, may make arrangements with the government of
any country or territory outside Fiji—~ -
(@) forthe tranSf?lf ;9',{hat country orterntory of a person who is the subject of an involuntary community
treatment or inpatient treatment order made under this Decree: or
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(b)  for the transfer from another country or territory to Fiji of a person who is the subject of an order
in that country or tesritory equivalent to an involuntary community treatment or inpatient treatment
order made under this Decree.

(2) An arrangement under this section may only be made if —

fa)  the person has a connection with that country or ferritory, or with Fiji, as the case may be;

(b)  the Minister has reason to believe, on the basis of advice from at least on authorised health care
professional, that the person would be more readily rehabilitated in that country or territory, or in
Fiji, as the case may be;

(¢) the person, if in Fiji, gives informed consent or, if the person is unable to give such consent, the
person’s primary carer gives informed consent (or, in the other country or territory, equivalent consent
has been given);

(3) When a person from another country or territory is transferred to Fiji pursuant to this section—
(a) the person is deemed to be detained on transfer from another facility under section 28;
(b)  the person must be assessed under section 31 within 24 hours of arrival; and
(c) the provisions of this Decree will then apply to the person.

(4) When a person is sent from Fiji to another country or territory pursuant to this section, copies of all relevant
records must be sent to the reciprocating authority in that country or territory so that at equivalent assessment can
be made on the person’s arrival. :

Visits by persons other than Board of Mental Health Visitors
115.—(1) The Permanent Secretary may by notice in the Gazette specify the days and hours durmg which
persons may be permitted to visit patients in a mental health facility (the “official visiting hours™.)

(2) Subject to subsection (4), no visitor may enter any ward or visit any patient in a mental health facility at
any time other than the official visiting hours,

(3) No child under the age of 16 years may visit a patient in a mental health facility, except with the express
permission of the medical director of the facility.

(4) The medical director of a mental health facility may —
(a)  in the interest of the patient or of other patients, refuse permission for a visit to a particular patient in
: the facility even during official visiting hours;
(b) in special circumstances permit a visitor to see a patient at the facility at a time other than the official
visiting hours for a period and subject to conditions the medical director decides.

(5) A minister of religion may at any time, with the permission of the medical director of a mental health
facility, visit patients of the same religious denomination in the facility.

(6) No visitor may, without the permission of the medical director, give to a patient in a mental health facility
any money, food, drink or any other article whatsoever.

(7} No person may take into a mental health facility —
{a})- any volatile or illicit substance;
(b) any matches, cigarette or other lighter; or
(c)  any knife, razor, razor blade or other sharp or dangerous implement,

unless it is reasonably required by a member of the staff of the facility in connection with his or her duties.

Segregation of male and female patients
116.—(1) Subject to subsection (2), male and female patients in a mental facility must be kept separate.

(2) The medical director of a mental health facility may authorise the mixing of patients of different genders
whose mental condition is sufficiently stable, if such mixing is appropriate for the purpose of rebabilitation and group
work for the purpose of benefit to the patient,

(3) No male staff member may attend on a female patient unless a female staff member is also present.
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Mental health registers
117.—(1) The medical director of every mental health facility must keep a register in the approved form of
every person who is—
' (a}) examined or assessed at the facility under this Decree;
(b)  admitted for treatment as a voluntary outpatient;
{c) admitted as a voluntary inpatient;
(d) detained as an involuntary inpatient;
fe) discharged from the facility or transferred to another mental health facility or health facility;
(f)  transferred to the facility from another mental health facility or from a health facility;
{g) reclassified as a voluntary patient; :
(h) the subject of a review by the Review Board;
(i)  discharged from the facility;
(j)  on whom surgery or special medical treatment is performed under this Decree.

(2) The register must also contain information about every person—
(a)  who is absent from the facility without permission or who fails to return at the end of a period of
leave;
(b) on whom surgery or special medical treatment is performed under this Decree;
(c¢) who is held in restraint and seclusion, or either, at the facility; or
(d) .who dies while a patient at the facility.

(3) An entry in the register must be made within 24 hours of the event to which it relates.

(4) The register must be made available for inspection on demand by —
(a) every mental health visitor for that facility;
(b) members of the Review Board acting in that capacity;
(c) the Permanent Secretary and National Mental Health Advisor.

(5) The Permanent Secretary must keep appropriate registers of voluntary patients and of community treatment
orders relating to persons who are not admitted to a mental health facility which shall be kept as confidential
information.

Delegation

118.—(1) The Permanent Secretary may delegate any function conferred on the Permanent Secretary by this
Decree, other than this power of delegation, to an officer of the Ministry who is a health care professional, and may
vary or revoke any such delegation.

(2) Amedical director may, with the approval of the Permanent Secretary, delegate any function conferred on
a medical director by this. Decree, other than this power of delegation, to an officer of the Ministry who is a health
care professional, and may revoke or vary any such delegation.

(3) If authorised to do so by the relevant instrument of delegation, a delegate of a medical director may sub-
delegate a delegated function, other than this power of sub-delegation, to an officer of the Ministry who is a health
care professional, and may revoke or vary any such sub-delegation.

(4) Sections 31A to 31C of the Interpretation Act (Cap. 7) apply to sub-delegations under this section in the
same way as they apply to delegations.

Regulations and Orders

119.—(1) The Minister may make Regulations or Orders to give effect to the provisions of this Decree and,
subject to the express reqmrements of the Decree, consistent with its principles and objectives.

ith £ ion (1), Regulations or Orders made under it may make provision, or additional
provision, for or wi respec . 7
(a) feesand chi

may have a men|
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(e)  the management and control of mental health facilities generally;
(f)  the manner in which complaints may be made to a Board of Mental Health Visitors;
(g) any matter that is required or empowered by this Decree to be prescribed.

(3) Regulations or Orders made under subsection (1) may—
{a) apply generally or be limited in their application by i aference to specified exceptions or factors;
(b) apply differently according to different factors of a specified kind; or
{c) authorise any matter or thing to be from time to time determined, applied or regulated by a specified
person or body; ' :
(d) do any combination of those things.

. . Forms
120.—(1) The Permanent Secretary may in writing approve forms for use in connection with this Decree.

(2) Wherever an approved form is required to be used under this decree —
(a) aform approximating the approved form may be used; and
(b) action taken under this Decree is not unlawful by reason only of any defect in the form used in
connection with the action.

Repeal and savings

121.—(1) - The Mental Treatment Act (Cap 113) is repealed.

(2) Saving for orders and designations under Cap. 113

7 Consequential amendments
122. The written laws mentioned in Schedule 2 are amended as provided in that Schedule.

Transitional brovisions
123.—(1) Any person admitted to the psychiatric hospital on a Presidential Order under the Mental Treatment
Act {Cap. 113) shall seek a review to the court.

(2) Schedule 3 has effect.
GIVEN under my hand this 5th day of October 2010.

EPELI NAILATIKAU
President of the Republic of Fiji
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SCHEDULE 1
(sections 8 and 9)

MENTAL HEALTH FACILITIES

PART A - MENTAL HOSPITALS

1. All that land together with buildings thereon known as St. Giles Hospital, Suva and specified in the Annex
is declared to be a mental health hospital for the purposes of this Decree. '

ANNEX

All that land in the city of Suva containing an area of 11 acres 2 roods and which i§ more particularly described
as follows: —

Starting at an iron peg on the western side of Reservoir Road being also the south-eastern corner of the Military
Cemetery; thence in a south-easterly direction following the western side of Reservoir Road by the following
lines: —

On a bearing of 162 degrees 16 minutes 00 seconds for a distance of 182.13 links to a concrete peg.
On a bearing of 124 degrees 47 minutes 50 seconds for a distance of 237.01 links to a concrete peg.
On a bearing of 147 degrees 42 minutes 10 seconds for a distance of 594.17 links to a concrete peg.
On a bearing of 186 degrees 25 minutes 00 seconds for a distance of 38.25 links to a concrete peg;

Thence in a westerly direction by the following lines: —

On a bearing of 244 degrees 32 minutes 30 seconds for a distance of 89.33 links to a concrete peg. On
a bearing of 294 degrees 42 minutes 30 seconds for a distance of 312.98 links to a concrefe peg. Ona
bearing of 257 degrees 18 minutes 50 seconds for a distance of 359.08 links to a point on the northern
boundary of Lands Department plan No. S. 765; thence following the northern boundary of said S.
765, on a bearing of 226 degrees 07 minutes 00 seconds for a distance of 459.3 links. On a bearing of
270 degrees 00 minutes 00 seconds for a distance of 209.9 links to an iron peg;

Thence in a northerly and easterly direction by the following lines: —

On a bearing of 345 degrees 45 minutes 30 seconds for a distance of 150.84 links to a concrete peg.
On a bearing of 1 degree 46 minutes 10 seconds for a distance of 358.49 links to a concrete peg. On
a bearing of 3 degrees 40 minutes 30 seconds for a distance of 491,38 links to a concrete peg. On a
bearing of 340 degrees 53 minutes 00 seconds for a distance of 331.86 links to a concrete peg. On
a bearing of 5 degrees 05 minutes 10 seconds for a distance of 221.36 links to a concrete peg. On a
bearing of 54 degrees 21 minutes 30 scconds for a distance of 158.04 links to a concrete peg. On a
bearing of 94 degrees 50 minutes 40 seconds for a distance of 409.29 links to a concrete peg on the
western boundary of the Military Cemetery, plan No. S. 742;

Thence in a southerly and easterly direction following the western and southern boundaries of the Military
Cemetery by the following lines: —

On a bearing of 180 degrees 08 minutes 00 second for a distance of 432.15 links to a concrete peg.
On a bearing of 90 degrees 08 minutes 00 seconds for a distance of 241,30 links to an iron peg on the
western side of Reservoir Road and being the starting point.-

Such land being more particularty delineated on plan S. 1191 lodged in the office of the Director of Lands,
Suva.
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PART B—MENTAL HEALTH UNITS

The areas of the public hospitals or public health centres shown below are declared to be mental health units for
the purposes of this Decree.

Public hospital or health centf; ' Area

Colonial War Memorial Hospital, Suva
Lautoka Hospital
Labasa Hospital

SCHEDULE 2
{section 122)

CONSEQUENTIAL AMENDMENTS

PUBLIC HOSPITALS AND DISPENSARIES ACT (CAP. 110}

(1) Section 8 of the Public Hospitals Dispensaries Act (Cap. 110) is herby amended by inserting after sub
section (2)—
“(3) At least one of the members of a Board of Visitors is to be a person who has an interest, experience or
expertise in mental health issues.”

CRIMINAL PROCEDURE DECREE 2009 (Decree No. 43 of 2009)

(1) Section 104 of the Criminal Procedure Decree, 2009 is amendment by —
(a) deleting at the beginning of the sub section (4) “Upon consideration of the court record the President”
and inserting” The Court”.
{b) deleting in sub section (5) the word “President” whenever it appears and substituting “court”.

(2) Section 105 of the Criminal Procedure Decree, 2009 is amended by deleting sub sections (2) and (3) and
substituting —

“(2) When a special finding is made under sub section (1) the court shall order that the accused is —
(a) to be confined in a mental hospital, prison, a declared mental health facility or other suitable place
for safe custody; and
(b)  tobe dealt with in accordance with any law dealing with mental health”.

(3) Section 108 of the Criminal Procedure Decree, 2009 is amended by -

(a) deleting in sub section (2) (b) after the word ‘detained’, “during the President’s pleasure” and
substituting “for such period and upon such conditions as the court thinks fit;

(b)  deleting in sub section (3) after the word ‘detained’, “during the President’s pleasure” and substituting
“under sections 104 or 105”; '

(c) deleting the word “President” whenever it appears and substituting “court”;

(d)  deleting in sub section (4) the words “his or her” and substituting “its”; and

(e)  deleting sub section (5)
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SCHEDULE 3
(section 123)

TRANSITIONAL PROVISIONS

Existing voluntary patients
Within 6 months of the commencement of the Decree all provisions for voluntary patients within this Decree
must be followed.

Existing detention orders on patients, etc.
Within 6 months of the commencement of the Decree all existing detention orders are to be amended in
accordance with this Decree.

Existing CTOs and IITOs
Within 6 months of the commencement of the Decree all existing CTO’s and IITO’s are to be amended in
accordance with this Decree.

Existing Presidential orders
Those patients who have been admitted to the Mental Health Hospital under a Presidential Order can have the
Order discharged by applying to the High Court.

Existing applications
Existing applications for review and pending decisions to be completed under the old legislation. Application
made after the commencement to be conducted according to the Decree.

Existing Boards of Mental Health Visitors
The Existing Boards of Mental Health Visitors is to complete their term with the new Board to than be appointed
under the provisions of this Decree.
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