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ACT NO. 13 OF 2006

[ assent.

[LS.] L L ULUIVUDA

President
[8 September, 2006

ANACT

TO MAKE PROVISION FOR THE REGULATION
OF REAL ESTATE AGENTS AND FOR RELATED MATTERS

ENACTED by the Parliament of the Fiji Islands—

PART | —PRELIMINARY

Shart title and commencernent
1. This Actmay be cited as the Real Estate A gents Act 2006, and comes into operation:
on a day o be appointed by the Minister by notice published in the Gazette.

Interpretation
2.—(1) Inthis Act, unfess the context otherwise requires —

“Board™ means the Real Estate Agents Licensing Boaud established under
section 4:.

“branch manager” meansaperson, referred to in section 48(2), whots ineffective
control of a branch office; - :

“certificate of approval™ means a certificate of apprbval issued under section
43 (1) or section 51 (1);

“Cowrt™ means the High Court;

“effective control ", in relation to a place of business of a real estate’agent, means
to personally supervise, manage, and control the conduct of the real estate
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agency business at that place, and to work actively and substantially at
or from that place;

“land™ includes all estates and interests, whether freehold or chattel, in real
property and includes—

(a} any building and any part of a buifding; and

(h) o relation {o any transaction relating lo [and that also relates (o any
goods, chattels, or other property, those goods or chattels or other
property;

“licence” means a real estate agent’s licence granted under section 21, and
“licensee” and “licensed "’ shall be construed accordingly;

“officer”, in relation (o a licensee company, means every director, manager, ar
secretary of the company whe, on behalf of and in the name of the company,
carries on the company’s business as a real estate agent, and includes—

(g} any person, however designated, who is responsible for the
management of the company;

(b) any person wha is responsible for the management of any branch of
the company; and

{c) (inrclation toacompany that carvies onany other business in addition
to its business as a real estaie agent) the person responsible for the
management of the company’s real estate agency business;

“permit” means a permit granted under section 30;

“Register” means the register of real estate agents established and maintained
under section 32;

“Registrar” means the Registrar of Real Estate Agents referred to in section
3L

“salesperson™ means a person who, being emmployed or engaged (whether under

: a contract of service or a contract for services) by a real estate agent,
works for the agent in selling or otherwise disposing of [and, purchasing
or otherwise acquiring land, or Jeasing or letting land—

{a) and includes an officer of a licensee company who is not eligible to

apply for or obtain a licence in his or her own right;
{b) butdoes notinclude a licensee, or an employee of a licensee, whose

work is primarily and predominantly clerical.
Meaning of “real estarte agent”

3.—(1) For the purposes of this Act, every person shatl be deemed to be a real estate
agent who acts, or who holds himself or herself out {o the public as ready to act, for
reward as an agent in respect of the sale or other disposition of land or the purchase or
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other acquisition of land, or in respect of the leasing or letting of land, whether or not
that person carries on any other business.

(2) Notwithstanding subsection (1), no person shall be deemed to be a real estate agent
for the purposes of this Act by reason only of the fact that-—

(a) being a legal practitioner, the person acts, in the course of business as
the legal practitioner, as agent in respect of the sale, purchase or other
disposition of land, the acquisition of land or the leasing or letting of land,
unless the person is remunerated for so acting by comimission in addition
to, or instead of, professional charges as a legal practitioner;

{6} the person sells or offers to sell any land by auction,

{c) the person enters into a transaction or series of transactions pursuant to a
permit granted to the person by the Board under section 30.

(3) Where 2 or more persons cary on business jointly as real estate agents, each of
those persons shall be deemed to be a real estate agent.

(4) For the purposes of this section, the collection or receipt of rent money by —

(a) areal estate agent or any person employed by that real estate agent;

{b) - adirectar, officer, or employee of 2 company that is a real estate agent;
or

(c) a company in which a real estate agent holds, directly or indirectly, a
majority of the shares or control of the voting power,

shall be deemed to be carrying on business as a real estate agent.

(5) Subsection (4) shall not apply in respect of the collection or receipt of rent money
by a person on the person’s own behalf.

PART 2—REAL ESTATE AGENTS LICENSING BOARD

Establishment of Real Estate Agents Licensing Board

4.—(1) There is hereby established a Board to be known as the Real Estate Agents
Licensing Board.

(2) Subject to subsection (3), the Board shall consist of —
{a) aChairperson, appointed by the Minister;
(b) four other members appointed by the Minister —

(1) of whom two only shall be licensed real estate agents; and

(i) of whom one shall be appointed deputy Chairperson by the
Minister.

(3} Notwithstanding subsection (2)(b)(i), for the purpose of constituting the first
Board under this Act, that paragraph shail be read and construed as'if for the words
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“ljcensed real estate agent” there were substituted the words “persons directly involved
. in the operation or ownership of a real estate business™,

(4) Subject to this section, each member of the Board shall hold office for a texm of
3 years, and may from time to time be re-appointed.

(5) A member of the Board may resign his or her office at any time by written notice
given to the Minister and such resignation shall be effective on the date of receipt by the
Minister of the notice.

(6) A member of the Board may be removed from office at any time by the Minister
for inability to perform functions on any medical ground, bankruptcy, neglect of duty, or
misconduct, proved to the satisfaction of the Minister.

(7) I a member of the Board dies, resigns, or is removed from office, the vacancy
shall be filled in the same manner as the appointment of the vacating member; and every
person so appointed shall hold office for the remainder of the term for which his o her
predecessor was appointed.

(8) The powers of the Board shall not be affected by any vacancy in its

membership.
Minister may give policy directions

5. The Minister may, after consultation with the Board, give such general or special
directions as tothe policy to be followed by the Board in the performance of its functions
as appear to the Minister to be necessary in the public interest, and the Board shall give
effect to any such directions.

‘ Meetings of the Board

6.—(1) Meetings of the Board shall be held at such times and places as the Chairperson
1hay from time to time appoint.

(2) The Chairperson of the Board shall preside at all meetings of the Board, and, in
the absence of the Chairperson, the deputy Chairperson shall preside.
(3) Atameeting of the Board—

(a) four members shall form a quorum;
{b) each application before a meeting shall be determined by a majority of
the members presen(; and

(c) the Chairperson or other person presiding shall have a deliberative vote
and in case of an equality of votes shall also have a casting vote.

(4) Subject to the provisions of this section, the Board may regulate its procedures in
* such manner as it thinks fit.

Allowances and expenses of the members of the Board
7. A member of the Board shall be entitled to receive such allowances and expenses
as may be determined by the Minister,
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Functions and powers of the Board
8.--(1) The principal functions of the Board shall be those conferred on it—

(a) byPart3 in respect of the licensing of real estate agents and the granting
of permits;

{b) by Part5 in respect of the approval of salespersons;

(¢} by sections 48 to 51 in respect of approval of branch managers; and

{d) by Part 9 in respect of discipline.

(2} The Board shall aiso have such other functions as are conferred on it by this or
any ofher Act.

(3) The Board shall have all the powers necessary to cary out its functions.

Chairperson may exercise certain functions of the Board

9.—(1) Notwithstanding anything in any of the foregoing provisions of this Part, the
Chairperson of the Board may, on behalf of the Board—

(a) issuea permit to an applicant tnder section 30; and
{b) make an order for the interim suspension of  liccrce pursuant to section

69.

{2) Every decision of the Chairperson in relation to any matter under this section shall,
for all purposes, be deemed to be the decision of the Board.
Seal
10.—(1) The Board shall have a seal, which shall be judicially noticed in all Courts
and for all purposes.

(2) The seal shall be in the custody of the Registrar, and shall not be used except as
authorised by the Board.

Registrar may exercise certain functions of the Bonrd
11.—(1) Notwithstanding anything in any of the foregoing provisions of this Part,
except where a person entitled so to do has objected ko an application within the time
alfowed, the Board may, from time to time, authorise the Registvar to exercise, on behalf
of the Board, the Board's functions'in respect of any of the applications specified n
subsection (2).
(2) The applications referred to in subsection (1) are—

(a} an application, pursuant to section 23, for the approval of a name under
which a Jicensee may conduct business;

(b} an application, pursuant to section 25, for approval to carry on business
at a place not specified in the appticant’s licence;

{¢) anapplication, pursuant to section 27, for renewal of a licence;

(d} anapplication, pursuant to section 41, for approval of a salesperson;

(e) an application, pursuant to section 45, for the renewal of a certificate of
approval of a salesperson;
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{f} anapplication, pursuant to section 49, for approval of a branch manager;
and ) .

(2} an application, pursuant to section 45 (as applied by section 51(®)), for
the renewal of a certificate of approval of a branch manager.

(3) Every decision of the Registrar in refation to any matter under this section shall,
for alt purposes, be deemed to be the decision of the Board.

(4) The Board may at any time revoke in whole or in part any authorisation granted
to the Registrar pursuant to subsection (1).

Representation of parties
12.—( l) Subject to any provision to the contrary in this Act, every person making an
application to the Board shall be entitled to appear and be heard by the Board in respect
of the application.

(2) Where any person is entitled under this Act to appear and be heard in relation to
proceedings before the Board, that person may appear in person or by his or her counsel
or agent, and shall have the right to produce evidence and to cross-examine witnesses.

Evidence hefare Board
13.—(!) The Board may receive in evidence any statement, document, information,

or matter that may, in its opinion, assist it to deat effectively with the matter before it,

whether or not the same would otherwise be admissible in a court of law.

{2) The Board may, if it thinks fit in respect of any application before it, examine,
on oath or otherwise, the applicant or any other party to the application, or require any
person to verify by statutory declaration any statement made by him or her with respect
to the application.

(3) Forthe prrposes of this Act the Chairperson, or the deputy Chairperson if presiding,
may administer an oath or affirmation to any person.

. Board must give reasons for adverse decision
14. Where any application made to the Board under this Act is refused, the Board
shall, upon request in writing by the applicant, within a period of one month from the
date of receipt of the request, give a written statement of the reasons for its refusal to the
" applicant.

PART 3—LICENSING OF REAL ESTATE AGENTS

Licensing of real estate agenis
15.—(1) Subject to section. 30, no person shall carry on the business of a real estate
agent unless the person is the holder of a [icence issued in accordance with this Part.

(2) Every person who, not being the holder of a licence —

(a} describes himself or herself in writing as, or holds himself or herself out
to be, a real estate agent; or

ST
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(h) carrics on business as a real estate agent,

commits an offence and, in addition to any fine that may be imposed, is liable 1o forfeil to
the State all money received by him or her by way of commission, profit or remuneration
for any services or work performed by him or her as an unlicensed real estate agent.

(3) Inany proceedings for an offence under this section a certificate, signed by the
Registrar, to the effect that the defendant or any other named person was not at the time
of the alleged offence the holder of a licence shall, in the absence of proof to the cantrary,
be sufficient evidence of that fact.

Eligibility for licences

16.—(1) - Subject to this Part, every person who—

(a) has attained the age of 21 years and has passed any examinations for the
time being prescribed by regulations made by the Minister and has been
approved by the Board for the purposes of this section;

(h) isacompany; or

(c} was, ab any time within 5 years immediately preceding the date of
commencement of this Act—

(i) engaged in the real estate business; or
(iiy adirector or officer of a company that was engaged in the real estate
business,
shail be eligible to hold a licence under this Act.

(2} Notwithstanding subsection (1), no person shall be eligible to apply for or obtain
or hold a licence under this Actif— .

{a) the person is a bankrupt and has not obtained an order of discharge, or, IT
the person has obtained an order of discharge, it is suspended for a term
not yet expired or is subject to conditions not yet Tulfilled;

(&} the person holds a practising certificale as a legal practitioner; or

{c) the person has not, during the preceding 5 years, had at least 3 years’

practical experience working full time, primarily or predominantly in real

estate agency work.

(3} No company is eligible to apply for or obtain a licence under this Act if such of
the officers of the compauy (if it is granted a licence) as the Board may designate upon
application made to it in that bebalf are not eligible under this section to apply for or
obtain a licence in their own right, ’

Application for licence
17.—(1) Every person who desires to obtain a licence under this Act shall make
application o the Board in the prescribed form,

(2) Every application shall--
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(z) state the place or places of business of the applicant, including every
branch office;

(b) where the applicant has or proposes to have 2 or more places of business,
specify which of those places of business is to be the principal place of
business; and

(c) specify the person who is to be in cffective control of each branch office
(if any).

Public notice of application to be given
18.—(1) Every applicant for a licence shall cause a notice of the application in the
prescribed form to be published in the Gazette on at least two occasions and at an interval
of not more than 14 days,

(2) A person may, within } month after the date of the publication of the first notice
referred to in subsection (1), give to the Board wrilten notice of his or her desire to abject
to the issue of a licence to the applicant.

(3) No objections shall be made under subsection {2) except on oue or move of the
following grounds —

{a) thatby the virtue of the provisions of section 16 the applicant isnot eligible
to apply for or obtain a licence;

{b) where the applicant is a person other than a company, that the applicant

‘is not, by reason of Lis or her personal character or financial position, a
proper person to be the holder of a licence;

(c) where the applicant is a company, that it is not, by reason of its financiaf
position, or of the nature of any other business carried on or to be carried
on by it, a proper person to be the holder of a licence;

(d) where the applicant is a company, that any person who will be an officer
of the company if the licence is granted is not, by reason of his or her
persanal character or financial position, a proper person to be an officer
or a licensee company.

4y Every notice of objection filed under subsection (2) shal! state, with brief
particulars, each ground on which the objection is made.

(3) The Registrar shall send a 60py of each notice of objection to the applicant,

 Hearing and disposal of applications
19.—(1)  As soon as practicable after the receipt of an application for a licence, the
Board shall appoint a convenient time and place for considering the application, and shall
give at least 14 days notice therecf in writing to the applicant and to any person who has
given notice of objection to the issue of a licence to the applicant.

(2) The applicant and any person objecting to the issue of a Jicence to the applicant
shall be entitled to be present and to be heard.
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(3) Notwithstanding subsection (1}, in any case where no objection to an application
for a licence is made within the prescribed period and the applicant advises the Board
in writing that the applicant does not wish to be heard in support of the application, the
Board may, if it thinks fit, decide to constder the application without any hearing wunder
this section.

(4) If the Board decides to procced in accordance with subsection (3) and it appears
that the application is unlikely to be successful, the Board sball advise the applicant
accordingly, and subsection (1) shall, with necessary modifications, have effect.

* Board not to hear or consider an application until satisficd of certain matiers

20.—(1) The Board shall not hear or consider an application for a licence under this
Act unfil it is satisfied that the appiicant has —

(a} published a notice of the application ia the Gazetre in accordance with
section 18(1); and

(6)  where the applicantis not a company, passed any exantination for the time
being prescribed by regulations made by the Minister.

(2) Notwithstanding subsection (1), no application for a licence shall be considered
until after—

{a) the expiration of one month from Lhe date of first publication of the notice
required by section 18{[); and
(h) the payment of the prescribed fee.

Board may grant licence
21.—(1) 1, after hearing and considering an application for a licence and all objections
(if any) to its issue, the Board is satisfied —

(@) thattheapplicantis, undersection 16, eligible tohold and is notdisquaiified
from helding a licence; and ’

(&) that, having regacd to the applicant's character, financial position, the
interests of the public, and where appropriate, the matters specified in
section 22, the applicant is a fit and proper person to carry on the business
of a real estate agent,

the Board shall grant the licence, which shall be issued to the applicant in the prescribed
form on payment of the prescribed fee.

(2) If the Board is not satisfied in respect of the matters specified in paragraphs (a)
and {#) of subsection (1), the Board shall not issue a licence to the applicant unless it is
ordered to do so by the Minister under section 80(2).

. Evidence required by Hoard
22. Atany hearing or consideration of an application for a licence the Board shall
require evidence of the following matters—
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{@) in any case where the applicant proposes to carey on business as a real
estate agent in partnership with any other person, that each partner holds
4 licence granted under this Act or has applied for a licence under this
Act;

(b) inany case where the applicant is a company, the financial position of the
company, and the eligibility of such of the officers of the company, as the
Board thinks fit, to hold a licence under this Act;

{c) inany case wherethe applicant has, since theapplicant was last issued with
a licence under this Act, been suspended front carrying on the business
of a real estate agent, that (he period of suspension has expired, and that
all costs, and expenses which the applicant may have been ordered to pay
have been paid; and

{d) inany case where the applicant proposes o carry on business from any
branch office that the person under whose control each such branch office
will be, is entitted to hold a certificate of approval asa branch manager, and
that the person will, in Tact, be in efffective control of that branch office.

Licence to be held in licensee’s nane anless Boerd atherwise approves
23.—(1) No licensee shall carry on business as a real estate agent under any name
that is not—

{e) in the case of an individual, his or her own name; or
{b) where the licensee is in partnership with any other person, the name of
the firm orof one of the partners.

(2) An applicant for a licence, or a licensee, may al aty time apply in writing to the
Board to approve a name for the purpose of subsection ([}

(3} The applicant shall, forthwith after making application to the Board, publish a
notice of the application in the prescribed form in the Gazerre.

{4) Theapplication shall act be heard or considered by the Board until the expiration
of 14 days after the date of publication of the notice in the Gazete.

(5) The Board shall not approve a name under subsection (2) if it considers that the
name so nearly resembles the name of any other person, firm, or campany carrying on
business as a real estate agent in or outside Fiji as to be likely to deceive, or that the name
is that of any person, finm, or company —

fa} whose licence has been surrendered under section 29; or

(b)  whose applicalion for a licence has at any time been refused, and who or
which has not subsequently obtained such a licence; or

{c) whoor which is not eligible to hold a licence.

{6) Nolwithstanding any of the foregoing provisions of this section, no licensee shafl
carry on business of a rea estate agent under more: than one name or description.
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(7) Lvery licensee who contravenes subsection (1) or subsection (6) commits an
offence.

Effect of licence
24. A licence shall authorise the licensee to carry on the business of a real estate

agent in any part of Fiji at any place of business that is from time to time endorsed on
the licence.

Carrying on business at place not specified in licence
25.—(1) Nolicensee shall carry on business as such at any branch office not specified
in his ot her licence unless he or she has first obtained the approval of the Board.

(2) For the purposes of subsection (1), a licensee may at any tinie apply to the Board,
in a manner prescribed by regulations, for approval, and in the application shail—

(a) give the address of the-proposed branch office; and
{b} give the name of the person who is to be the branch manager.

(3) The Board shall not give an approval under this section unless it is satistied that
the person under whose control the branch office will be is entitled to hold a certificate

of approval as a branch manager, and that that person will be in effective control of that
branch office.

{4} The Board may, if it is satisfied that a branch manager is not in effective control
of a branch office, cancel the approval granted under this section.

(5) Where the Board gives its approval to any application under this section, the
licence of the applicant shall be endorsed accordingly upon payment of the prescribed
fee (if any) and the Registrar shall make an appropriate note in the Register.

(6) Every person who knowingly acts in contravention of subsection (1) commits an
offence,

Duration of licence
26. Subject to subsection (2), a licence shall, unless it is sooner cancelled or suspended
in accordance with the provisions of this Act, remain in force for a period which—

{a) shall not be less than one year; and
{b) shall not exceed five years,

commencing on the date of issue of the licence, and may, upon payment.of the prescribed
fee, from time to time, be renewed for a further period which shail be equivalent to the
period in respect of which the licence was originally granted.

Renewal of licence
27.—(1) An application for the renewal of a licence shall be made in the prescribed

form to the Board not later than two months preceding the date of expiry of the
licence.

(2} Any person may, not later than two months preceding the date of expiry of a real
estate agent's licence, give to the Registrar notice of that person's desire [o object to the
renewal of the licence on any one or more of the following grounds—
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(a} aground speciﬁed in section 18(3) in relation to objections to the issue of
a Heence to any person;

{b) that the applicant has not, either pevsonally or through a branch manager
as required by section 48, been in effective control of his or her bustness
as a real estate agent at his or hey registered office and each of his or her
branch offices; '

(c) that the applicant has permitted a person, other than a person tawfully
carrying on the business of a real estate agent, to act a3 his or her agent in
the conduct of his or ker business;

{dj that the applicant has not shown that cach branch office from which he or
she carries on business was under effective control of a branch manager
as required by section 48; or

(e} Thaving regard to the character or fitness of any salesperson or branch
manager employed or intended to be ernployed by the applicant, it is not
in the public interest that the licence be renewed,

and subsections {4 and (5} of section 18, with any necessary modifications, shall have
effect as if the notice of objection under this section were a notice of objection to the
issue of a licence.

(3) Inany case where no notice of objection is given under subsection (2, the Boa:d
may cither—

{a) grant the application without further inquiry, or
{6) call and hear the applicant on any matter affecting the application.

(4} After calling and heaving the applicant undey subsection (3%D), the Board may
grant the application. :

{(5) Wherea notice of objection is' given within the me ailowed, the application shall
be heard and determined by the Board and sections 20, 21 and 22, with any necessary
modifications, shatl have effect ag if the application were an application for the issue of
a licence.

(6) Where an objection is made on the ground set out in subsection (2) (d} and is
altowed by the Board, the Board may nevertheless grant a renewal of the licence, but
alt references to the branch office in respect of whick the objection was made shall be
deleted from the licence and from the Register.

(7} Notwithstanding that the application for renewal is not filed by the date of the
expiry of the licence, the Board may hear and determine the application for renewal of
the licence, but in such a case the applicant shafl pay such late application fee as may
be prescribed.

(8) Where an application for renewal of a Hoence is granted, the licence shall be
endorsed accordingly on payment of the prescribed fee.
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© (9 Where an application for the renewal of a licence has been made but not
- determined before_the date on which the licence would otherwise expire, the licence
shall, notwithstanding section 26, continue in force until the application is determined.

Special provisions in respect of parterships and compamies
28.—(1) No persen shall, after the issue to him or her of a licence, enter into
partnership with any person in respect of his or her business as a real estate agent without
" the prior approval of the Board; and the Board shall refuse to grant its approval unless it
- is satisfied that the proposed partner holds a licence as a real estate agent.

(2) Where a company is the licetisee, a person who was not, at the date of the issue
of the licence an officer of the company, shall not act in such capacity in respect of that
company without the prior approval of the Board upon an application made in that behaif;
~_and the Board shall refuse to grant its approval unless it is satisfied that—

(a) that person is eligible to apply for or obtain a licence;

(b) that person does not hold an office in respect of which the Board has
required the holder under section 16(3) to be eligible to apply for or obtain
a licence; or

(c) if that person is not eligible to apply for or obtain a licence, the real estate
agency business of the company is disproportionately small in relation to
any other business of the company.

{3) A person who knowingl y acts in contravention of subsection (1) or subsection (2)
comunits an offence.

Yolunsary surrender of licence
29.—(1) A licensee may at any time surrender his or her licence by forwarding a
written notice to that effect, together with the licence, to the Registrar.

(2) The Registrar shall endorse on the notice and the Register the date on which he
or she receives the notice, and the licence shatl, as from that date, cease to have effect,

(3) Where the licensee forwards to the Registrar a notice under subsection (1), the
Registrar shall forthwith forward a copy of it to the auditor of the licensee’s trust accounts,
together with written notice of the date from which the licence ceased to have effect.

(4) The surrender of a licence under this section shall not affect the licensee’s
liability— ' .
(a) to pay any fee or other money payable or to be payable in accordance

with this Act on or before the date on which the licence would, but for its
surrender, expire; :
(h) to perform any obligation required to be performed by him or her by or
under this Act on or before that date; or -
{c) for any act done or default made before the date on which the licence
ceased to have effect.
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Perorits
30.—(1} Notwithstanding section 13, the Board may, on the application of any person
{not being a licensee), upon such terms and conditions and for such period as the Board
thinks fit, issue a permit in writing to that person, after payment of the prescribed fee (il
any), cnabling him or her to enter into any specified transaction or series of transactions
which, but for the provisions of this section, may constitute an offence under section
[5.

{2) 1f, after the issue of a permit under this section, the Board is satisfied that the
holder of the permit has not complied with alf the coaditions of the permit, the Board
may, by nofice in writing to the holder, revoke the permit.

(3} A permit issved by the Board under subsection (1} may, on application by the
holder and on payment of any prescribed fee, be extended for such further period as the
Board thinks fit,

(4) Every permit, revocation of permit or extension of permit shall be published in the
Gazgette in the prescribed form.

PART 4—REGISTRAR OF REAL ESTATE AGENTS, ETC.

Regisirar of real estate agenis.efe
31.—(!) There shall be a Registrar of Reul Estates Agents and such other officers
and stafT as the Board, with the approval of the Minister, considers necessary for catrying
out the functions of the Board.

(2} The persons referred to in subsection (1) shall be public officers.

Estabiishment of register of real estere agents.ete.
32.—(1) For the purpose of this Act the Registrar shall establish and maintain a
register of real estale agens.

(2) TheRegister shali be open to inspection by the public during ordinary office ours
on payment of the prescribed fee.

(3) On payment of the prescribed fee, the Registrar shal | send to any person requesting
* the same, in writing, a copy of any specified entry in the Register.

(4) The Registrar shall, not later than the 30" day of June in each year, publish in the
Gazette a notice of all real estafe agents, branch managers and salespersons, who hold
valid licences or valid certificates of approval, as (he case may be.

Issue, etc., af licences and certificatas of approval to be recordad in Register

33.—(1) Whenever alicence or certificate of approval is issued, renewed, or cancelled
under this Act, or a licensee or the holder of a certificate of approval is suspended, the
Registrar shall make an appropriate entry in the Register, showing—

(a) in the case of the issue of a licence, the name and address of the licensee,
the gualification by virtue of which the licensee is eligible to hold alicence
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under this Act, the address of the licensee’s registered office and of any
approved branch office, and the name of the branch manager of such
branch office, and the date on which the licence was granted;

(b} i the case of the issue of a certificate of approval, the name and address
of the holder and his or hey exployer, and the date on which the certificate

~ of approval was granted;

{c)* in the case of the renewal of a {icence or certificate of approval, the date
on which the renewal was granted; and

(d) in the case of the cancellation of a licence or certificate of appraval or the
suspension of a licensee or holder of a certificate of approvai, the date and
the grounds on which the cancellation or suspension was made.

(2) The Registrar shall aiso, in respect of any entry, record such other paticulars as
may be required by this Act or as may from time to time be prescribed.

Correction of Register
34.—(1) If any person has been issued with 2 Hcence or certificate of approval under
this Act by reason of any false or fraudulent representation or statement, orif any person
not entitled to be issued with a licence or certificate of approval under this Act has one
soissned, the Board shall cancel that licence or, as the case may require, that certificate,
and cause the name of the licensee or holder to be removed from the Register, and the
fact of the cancellation and removal shall be notified by the Registrar in the Gazette.

(2) If any parilculars appearing in the Register in respect of the qualifications of any
licensed real estate agent are proved to the satisfaction of the Board to be, or are to the
knowledge of the Board, false or erronecus in any respect, the Board shal} direct the
Registrar to remove those particulars from the Register, and the Registrar shall amend
the Register accordingly.

(3) Subsection (2) shall apply notwithstanding that at the time the entry in the Registex
wag made the real estate agent was actuaily possessed of the qualification particulars of
which appear in the Register, or that at that tifne the entry was otherwise correct.

' Registrar to keep copies of parmits

35,—(1) The Registrar shall establish and maintain a file containing a copy of every

perinit issued pursuant to section 30, together with all associated correspondence.

(2) The file shall be open to inspection by the public during ordinary office hours on
payment of the prescribed fee (if any).

Wrangfully procuring issue of licence, cectificate of approval, etc.
36. BEvevy person who-—
e} wilfully makes, or causes o be made, any false entry in, or falsification
of, the Register; ar
{b) by making or praducing or causing 10 be made or produced any false or
fraudutent i'epl'esentation or statement, whether verbally or in writing,
procures or attempts to procure for himself ov for any other person-—
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(i) the issue of a licence, certificate of approval or permit;

(ii) the renewal of any such licence or certificate of approval or the
extension of any such permit; or

(iif} the employment of an unqualified person,

commits an offence.

Lost licences, certificates and pernuits
37. Where the Registrar is satisfied that any licence, certificate of approval or permit
has been lost the Regisirar may, on paymeunt of the prescribed fee (if any), issue the holder
a substitute [icence, certificate of approval, or permit, as the case may be,

hspection of real estate agent’s books and documents

38.—(1) This section applies in any case where the Board is satisfied, in respect of _

any real estate agent—

(a) that he or she, or, where the real estate agent is a company, ary officer of
the company, has been convicted by a court of competent jurisdiction of
theft or other criminal offence in relation to the money or other property
of any other person; '

(b) that there is reasonable cause to believe that any money or other property
entrusted to the real estate agent has been stolen by him or her, or his or
her employee or agent, or, where the real estate agent is a company, by
any officer, employee, or agent of the company;

(¢} that he or she is, owing to physical or mental disability, unable properly
to administer his or her trust account;

(d) that lie or she has died;

{e} that he or she has been adjudicated a bankrupt;

() where the real estate agent is a company, that the company is being wound
up, whether by the Court or voluntarily or subject to the supervision of
the Cowrt; } :

{g) thatthe licence of the real estate agent has been cancelled or that the real
estate agent has been suspended; or

{f1) thatthereal estate agent has ceased to carry on business and has neglected
to wind up his or her trust account after reasonable notice has been given
to him or her by the Registrar requiring him or her te do so.

(2} Inany case to which this section applies, the Board may, if in its opinion it is
expedient to do so, direct the Registrar, for the purpose of inspection by the Board, to
take possession of any ledger, books of accounts, records, deeds, or other documents
belonging to the real estate agent or held in the course or his or her business in his or her
possession or under his or her control or, where the real estate agent is a company, in the
possession or under the control of any officer, employee, or agent of the company.
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(3) Every person haviag possession or control of any such Iedgers, books of account,

» records, deeds, or other documents who refuses or fails without reasonable excuse, the
praof of which shall be upon him, to deliver them or cause them to be delivered to the

Registrar forthwith upon demand by the Registrar commits an offence.

Receipt for documents taken into possession
39,—(1) Upon taking possession of any documents under section 38, the Registrar
shall forthwith serve upon the real estate agent concerned a notice giving particulars of
the document and the date on which it was taken into the Registrar’s possession.

(2) If any such document is the property of & firm of real estate agents in which the
real estaic agent is a partner, a copy of the notice shall be served on each partner in the
firm.

(3) Within 14 days after any such notice has been served, the real estate agent,

or any of his or her partners, may apply to a Court for an order directing the Registrar
to return any document specified in the order to the person from whom it was received,
or for such other order as the Court may think fit.

Expenses af Board in investigating affairs of real esiate agent
40. The reasonable expenses of the Registrar acting in the exercise of any of the
powers conferred by section 38 in respect of any real estate agent may, if any disciplinary
proceedings have been brought under this Act against the real estaie agent who has
accordingly been disciplined, be recovered from that real estate agent.

PART 5—APPROVAL OF SALESPERSONS

. Salesperson must have certificate of approval
41, A person who—

{a) being alicensed real estate agent, engages or employs as a salesperson in
his or her business as a real estate agent any person in respect of whom a
certificate of approval issued under section 42 is not then in force;

(b) not being the holder of a certificate of approval then in force, acts as a
salesperson on behalf of a licensed real estate agent; ov

{c) acts as a salesperson for more than one licensed real estate agent in any
case where the agents are not partners of one another in the business in
which that person is engaged or employed as a salesperson,

commits an offence.

Application for approval af salesperson
42.—(1)  An application for the approval of a salesperson may be made to the Board
at any time by a licensee or an applicant for a licence on behalf of any person who intends
to become a salesperson and who has passed the examination (if any} prescribed by the
Minister by regulations in respect of salespersons.

{2) An application under this section shail be made in the prescribed form.
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Cerdficate of approval of salesperson
43, —(1) If, after considering an application for a certificate of approval, the Board
is satisfied that having regard to the character and general knowledge of the person in
respect of whom the application is made and to the interest of the public, the person is
a fit and proper person to be employed as a salesperson by a real estate agent, the Board
shail, on payment of the prescribed fee, issue to the applicant a certificate of approval in
the prescribed form.

(2) If the Board is not so satisfied, it shall appoint a time and place for hearing the
application, and shall give at least 14 days’ notice of the hearing to the applicant.

(3) In any case to which subsection (2) applies, the person in respect of whom
the application s made shall be entitled to appear and be heard as a party to the
application. B

(4) If, after hearing an application, the Board is satisfied of the matters specified in
subsection (1}, it shall, on payment of the prescribed fee, issue to the applicant a certificate
of approval in the preseribed form.

(5} Where the Board is not satisfied of the matters specified in subsection (1), it shall
not issue a certificate of approval to the applicant unless ordered to do so by the Minister
or the Court. . :

Duration of cerfificate of approval

44, A certificate of approval shall, unless it is sooner cancelled or suspended in
accordance with the provisions of this Act, remain in force for a period of one year
commencing on the date of the approval, whether or not the salesperson continues to be
employed by the person on whose application the approval was given, and may from
time to time, upon payment of the prescribed fee, be renewed for a further period of one
year.

Renewal of certificate af approval

45.—(1) Anapplication for the renewal of a certificate of pproval shall be made to
the Board in the prescribed form by the licensee by whom the salesperson is employed
not later than two months preceding the date of expiry of the certificate.

{2) Where an application for the renewal of a certificate of approval is granted, the
certificate of approval shall be endorsed accordingly on payment of the prescribed fee.

3
|

(3) Where an application for the renewal of a certificate of approval has been made i
but not determined before the date on which the certificate would otherwise expire, the i
certificate shall continue in force untif the application is determined. ‘

Custody of certificates of approval ;
46.—(1) Every certificate of approval and every renewal thereof shall — ‘
{a) atall times, be kept in the custody of the real estate agent who employs ‘

the salesperson in respect of whom the certificate or renewal was issued;
and

(b) onrequest by a client, be produced to that client by the real estate agent. . 1
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(2) Whenasalesperson leaves the employ of a real estate agent, the agent shall, within
7 days after the salesperson leaves his or her employment, forward the salesperson’s
current certificate of approval to the Registrar.

(3} I any such salesperson, in respect of whom a certificate of approval is for the
time being in force, commences employment with a real estate agent, the agent shall
Torthwith request the Registrar to forward to him or her the certificate of approval; and
the Registrar shall as soon as practicable after payment of the preseribed fee (if any)
forward the certificate accordingly.

(4) Anveal estate agent who fails or refuses to comply with subsection (1) or (2} commits
an offence. ‘
Voluntary surrender of certificate af approval
47.—(1) A salesperson may at any time surrender his or her certificate of approval
by giving written notice fo that effect to his or her employer, who shafl forthwith send
the notice together with the salesperson’s certificate of approval to the Registrar.

(2) The Registrar shall endorse on the notice the date on which be or she received the
notice, and the cestificate shall, as from that date, cease to have effect.

(3) The surrender of a certificate of approval under this section shall not affect the
salespersen’s liability for any act done or default made before the date on which the
certificate ceased to have effect.

PART 6 -~ SUPERVISION OF BUSINESS

Supervision of business
48.—(1) Alicensee or, if the licensee is a company, an officer who is eligible Lo hold
a licence and who is designated by the company for the purpose, shall be in effective
control of the principal place of business of a veal estate agent.

(2) Every branch office of a real estate agent (as specified in the veal estate agent’s
licence) shall be under the effective control of a person approved by the Board, in
accordance with secticns 50 to 52, as a branch manager.

(3} Alicensee may at any time, by notice in writing given to the Registrar, change
the address of his or her principal place of business to (hat of any of his or her branch
offices.

(4) For the purpose of this section, the Board may, on application made in writing
in that behalf by the licensee determine which place of business of that ticensee is his or
her principal place of business.

(5) Every rcal estate agent who, for any contintious period of more than 4 weeks,
allows any person other than one specified in subsection (1) or (as the case may require)
subsection (2) to be in effective control of his or her principal place of business or any
branch office, commits an offence against this Act.

Application for appraval of hranch manager )
49,  Anapplication for the approval of a branch manager may be made to the Board at
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any time by a licensee or an applicant for a licence on behalf of any person who intends

to become a

branch manager.

Criteria for approval ds branch manager

50. On an application under section 49, a person may be approved as a branch

manager if:

- (a)

(b)

Ac)

that person is:

(i) eligible under this Act to hold a licence; and

(i) the holder of a certificate of approval to act as a szilesperson issued
under section 43; or

that person:

(i) has attained the age of 21 years; and

(iiy isthe holder of a certificate of approval to act as a salesperson issued
under section 43; and '

(iit) haspassed any examinationsfor the time being prescribedfor persons
intending to become branch managers; and

(iv) has had, during the preceding 5 years, at least 3 years’ practical

experience working full-time or primarily and predominantly in the
real estate agency work; or

that person:
(i) has attained the age of 21 years; and

(ii) is the holder of a certificate of approval to act as a salesperson issued
under section 43; and .

(iii) is recognised by the Board as having been, at any time within the 5
years immediately preceding the date of the commencement of this
Act, the person in effective control of a branch office; and -

(iv) hashad, during the preceding 5 years, at 3 years’ practical experience

working full-time or primarily or predominantly in real estate agency
work.

Powers of Board in respect of application for approval for hranch manager
51.—(1) If, after consideration of an application made under section 49, the Board

is satisfied —

{a)

(b)

that the proposed branch manager is, under the section 50, eligible to hold,

and is not disqualified from holding, a certificate of approval as a branch
manager; and

that, having regard to the interests of the public, the proposed branch
manager is a fit and proper person to be employed as a branch managet

by a real estate agent, the Board shall, on payment of the prescribed fee
(if any), issue to the applicant a certificate of approval.
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{2) If the Board is not so satisfied, it shall appoint a time and place for hearing the
application, and shall give at least 14 days’ notice of the heating to the applicant.

(3) In any case to which subsection (2) applies, the person in respect of whom
the application is made shall be entitled to appear and be heard as & party to the
application.

(4) H, after hearing an application, the Board is satisfied of the matters specified in
paragraphs (a) and (b} of subsection (I}, it shall, on payment of the prescribed fee (if
any), issue to the applicant a certificate of approval.

(5) Where the Board is not so satisfied it shal{ not issue a certificate of approval to
the applicant unfess ordered to do so by the Minister under section 80(2).

(6) Sections 44 to 47 shall apply with any necessary modifications to a certificate of
approval as a branch manager granted under this section as they apply to a certificate of
approval as a salesperscn.

(7)  Acertificate of approval issued under this section shall authorise the employment
or erigagement of the person named in it as the branch manager of any branch office.

Licensee fo notify Registrar of transfer of branch manager
52, 'Where a licensee transfers a branch manager from one branch office to another,
the licensee shall give notice in writing to the Registrar of the transfer.

PART 7—DUTIES OF REAL ESTATEAGENTS

Licenyee 1o display notice on place of business, efc.

53.—(1) Every licensee shall exhibit and keep exhibited in a prominent place at each of
the licensee’s places of business, so as to be read easily from outside the pkace of business,
a notice of the licensee’s name and of the fact that the licensee is a licensed real estate
agent, together with the name or style under which the licensee carries on business as a
real estate agent, if the business is not carried on in the licensee’s own name.

(2) The information referred to in subsection (1) shail also be clearly shown on all
notices, ad vertisements, and other publications issued by or on behalf of the licensee, on
all hoardings and other signs erected on land advertised by the licenses as being for sale
or to let of lease, and in all letters, accounts, agreements, and other documents sent out,
entered into, or published by or on behalf of the licensee in the course of or in connection
with the licensee’s business as a real estate agent.

(3) Every licensee who fails to comply with subsection (1) or subsection (2) commits
an offence. ‘

Duty of real estate agent with respect to money received in course of business )
54.—(1) Subject to the provisions of this section, all money received by a real estate
agent in respect of any transaction in his or her capacity as a real estate agent shall, as
soon as is reasonably practicable after receipt thereof, be paid to the person lawfully
entitled thereto or as that person may in writing direct.
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(2) Wherea real estate agent is in doubt, on reasonable grounds, as to the person who

" is fawfully entitled to any such maoney, he or she shall, in accordance with subsection

(3), retain that money in a general or sepatate trust account until the person lawfully

entitled has been ascertained, but shall take all reasonable steps to ascertain as soou as
practicable the person so entitled. -

(3) Pending the payment of any such money, it shall be paid by the real estate agent
into a general or separate trust account at any bank carrying on business in the Fiji Islands
under the authority of ant Act, and, subject to subsection (5, the money shall not be drawn
upon except for the purpose of paying it to the person entitled or as that person may in
writing direct.

{4) Nomoney to which this section applies shall be available for payment of the real
estate agent's debis, nor shall it be liable to be attached or taken in execution under the
order or process of any Court at the instance of any of the real estate agent’s creditors.

(5) Nothing in this section shall be construed so as to take away or affect any just
lien or claim which the real estate agent may have on or in respect of any money received
by the real estate agent, being money to which this section applies.

(6) Alicensee who contravenes a provision of this section commits an offence.

Real estate agent to have written contract of agency
55.—(1) Noreal estate agent shall be entitled to sue for or recover any commission,
reward, or other valuable consideration in respect of any service or work performed as
such real estate agent, unlegs—

{a} thereal estate agent was the holder of a licence as a real estate agent under
this Act at the time of the performance of the service or wark; and

(b) the real estate agent’s appointment to act as agent or perform that service
or work is in writing (a contract of agency) signed either before or after
the performance of that service or work by the person to be charged with
the commission, reward, or consideration or by some person on his or het
behalf lawfully authorised to sign the appointment.

(2) For the purposes of subsection (1)(b) the Minister may make regulations
‘prescribing provisions which must be included in every contract of agency.

Purchase or lease by real estate agent voidable
56.—(1) Anreal estate agent, ora pariner or employee of a real estate agent, or an officer
of a company that is a real estate agent, shall not, without the consent on the prescribed
form of his or her principal, whether directly or indirectly —

) purchase or take on lease or be in any way concerned or interested, legally
or beneficially, in the purchase or taking on lease of any land which the
real estate agent, partner, employee or officer, as the case may be, is
commissioned by the principal to sell or lease; or

(b) sell orlease any such land to a spouse or child.
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(2) A contract made in contravention of this section is voidable at the option of the
principal.

(3) No commission shall be payable in respect of any such contract, whether the
principal has avoided it or nol.

(4) Any commission paid in respect of the contract shall be repayable by the real
‘estate agent to his or her principal and shall be recoverable by the principal as adelit.

(5) Without prejudice to the provisions of subsections (2) to (4), a person
who contravenes subsection (1) commits an offence.

Real estate agent to provide valuation
57.—([) Subject to subsection (2}, every real estate agent, partner or employee of a
real estate agent, or officer of # company that is a rcal estatc agent shall —

fa) before seeking the consent of a principal for the purposes of section 56;
or

{b) with the agreement of the principal, within 14 days after obtaining that
cousent,

supply at his or her own expense Lo the principal, a valuation of the Jand in question made
by an independent valuer registered under the Valvers Registration Act 1986.

{(2) Subseclion (1) does not apply to an employee of a real estate agent (whether
a company or not) that carries on other business in addition to its business as a real

estate agent and the employee's work primarily and predominantly relates to that other
business.

(3) A person who contravenes subsection (1) commits an offence.

Real estate agent 1o provide capy of offer or a.greer.neut
58.—(1) Every real estate agent shall, forthwith alter any person has signed an
offer or an agreement or other form of contract to purchase or to take on lease any land
through the agency of the real estate agent, give to (hat person a true copy of the offer or
the agreement or olher form of contract.

(2} Forthe purpose of subsection () the Minister may make regulations prescribing
provisions which must be included in every offer or agreement or other contract to purchase
or take on lease any land.

(3) Every real estate agent who fails to comply with subsection (1) commits an
offence, ' -

Real estate agent to keep record of transactions
59.—(1) A real estate agent shall, in respect of such matters as may be prescribed
by regulations, establish and maintain accurate, complete and up-to-date records of all
transactions undertaken by the real estate agent in the course of carrying on the business
of a real estate agent.
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(2) A real estate agent shall —

fa) at the time of application for renewal of a licence; or
(6} upon demand made by the Board,

provide the Board with details, or copies, or both, of the records referred to in subsection

-

(3) A real estate who fails to comply with a provision of this section commits an
offence. '

PART 8 - RECEIPT OF MONEY AND AUDIT OF ACCOUNTS

Treatment of certain money received by real estare agent
60. For the purposes of sections 54 and 61 to 63 and of any regulations made under
this Act refating to the audit of trust accounts of real estate agents—

(a) any money received by a real estate agent by way of rent from the letting
of any land, and any principal or interest veccived by a real estate agent
artsing out of any transaction affecting land, shall be deemed to be money
received by the real estate agent in the course of business as such real
estate agent, or

{h) any insurance premiwms received by a real estate agent on behalf of an
insuvance company, and any other money received by a real estate agent in
the course of any agency business conducted by him or ber in conjunction
with his or her business as a real estate agenl, shatl be deemed not (o
be money received by him or her in his or her capacity as a real estate
agent.

Money to be held by real estate agent for 10 days
61.—(1) Except pursuant to an order of a Court of competent jurisdiction or an
authority signed by all the parties to a transaction, where a real estate agent receives
any money (other than money received by way of rent from the letting of any land) in
respect of any transaction, the real cstate agent shall not pay that meney to any person
for a period of 10 days af(er the date of receipt.

(2) TIf atany time while areal estate agent holds any money on behalf of any patty toa
transaction referred to in subsection (1) the real estate agent receives wrilten notice of any
requisitions or objections in respect of the title to any land affected by the transaction, the

real estate agent shall not at any time pay that money to any person except in pursuance
of such an order or aathority.

(3) Every person who contravenes or fails to comply with subsection (1) ot {2}
conmunits an offence.
Raal esrate agent to furnish account o principal
62.—(1) Forthwith on the demand of the person for whom a real estate agent has acted
ot if no such demand is made, then within 28 days after receipt by the real estate agent

-of any money in respect of the sale, fease, or other disposition of land, or in respect of

S S ——
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any other transaction in his or her capacity as a real estate agent, every real estate agent
shall render to the person fawfully entitled thereto an account in writing, setting fouth
particulars of all such monay, and as to its application.

(23 It shall be sufficient compliance with the provisions of this section in respect of
rent or interest collected by a real estate agent if the real estate agent renders an account
to the person lawfully entitled at monthly intervals or at such longer intervals as that
person fnay in writing approve. ‘

(3) Where a real estate agent is in doubt on reasonable grounds as to the person who
is lawlully entitled to any such meney, the real estate agent shall not be required to render
an account under this section until the person lawfully entitled has been ascertained, but
the real estate agent shall take all reasonable steps to ascerlain as soon as practicable the
person so entitled.

(4) If areal estate agent refuses or, for a period of 7 days after demand, neglecls or
fails to render an account, or, in the absence of the demand, neglects or fails to render
art account within a period of 28 days allowed under subsection (1), the real estate agent
commits an offence.

{5)- Subject to section 61 and section 54(2), where a real estate agent who is required
pursuat to section 54(1) to pay any money received to the person lawfully entitled thereto
refuses so to do, or for a period of 10 days after demand fails to pay that money to that
person or as that person dircets, the real estate agent cemmits an offence.

Rendering false account
63. A person commits an offence if that person renders an account purporting to be an
account of any money received by him or her in his or her capacity as a real estate agent,
and the person knows ar ought reasonably to have known that the account was false in
a malerial particular.

Real estate agents’ st accorons ro be audited
64.—(1) Every general or particular trust account of a real estate a gent shall be audited
at the times and in the manner prescribed by regufations made under this Act.

(2) A real estale agent who fails to appoint an auditor within the time prescribed, ov
fails to comply with the provisions of any regulations relating to the audit of real estate
agents’ trust accounts commits an offence.

(3} Allinformation obtained by an auditor in the course of the audit of any trust account
under this Act shall be treated as confidential, subject only to such rights of publication
as may be prescribed in furtherance of the proper purpeses of the audit.

Adwministration of trust account in cerlain cases

65.— (1} This section applies in any case where the Board is satisfed that a real
estate agent—

(@) is, owing to physical or mental disability, unable properly to administer a
frust account;
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{h) hasdied,;

(c) has been adjudicated a bankrupt;

{¢) has had his or her licence revoked;

{e} has been suspended from carrying on the business of a real estale agent;
or

{f} has ceased to carry on the business of a reai estate agent and has neglected

to wind up his or her trust account after reasonable notice has been given
by the Board reqiiring such winding up,

and that any money entrusied to that real estate agent is held by a banker in any trust
account of the real estate agent.

(2) In any case to which this section applies the Board may, if it is satished, after
inspection of the real estate agent’s books and documents under section 38 or any other
provision of this Act, that it is expedient 50 to do, appeint any onc 0t more persons who,
in the opinian of the Board possess appropriate qualification and adequate experience,
to administer the trust account for such period as the Board thinks fit.

(3) A copy of every appointiment made by the Board under this section shall be served
on the banker, and on receipt of such copy the banker shall allow the person or persons
appointed to administer the trust on behalf of the Board.

PART 9--DISCIPLINARY POWERS OF BOARD

Groundy on which licence may be cancelled by Board
66, The Registrar or a member of the Board or any other person with the leave of the
Board, may at any time apply in the prescribed form to the Board for an order cancelling a

real estate agent’s licence, and the Board may cancel the licence, on any of the following
grounds —

{a) that a licensee or, in the case of a licensee company, an officer of the
company, has been convicted of a crime involving dishonesty,

(B) that a licensee or, in the case of a licensee company, an officer of the
company, has been guilty of misconduct in the course of the business
of the real estate agent, and that by reason of that misconduct it is in the
interest of the public that the licence be cancelled;

(c} thatalicenseeor,inthecase of alicensee comparny, anofficer of the company,
has been shown to the satisfaction of the Board to be of such a character
that itis in the interest of the public that the licence be cancelled;

{d) that alicensee or, in the case of a licensee company, the chief executive
officer of the company, has failed to be in effective control of any place:
of business in respect of which it is that person’s duty io be in effective
contral or has failed to ensure that any branch manager of a branch of fice
has been in effective control of that branch, and it is in the interest of the
public that the licence be cancelled;
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{e) ihat a licensee or, in the case of a licensee company, an officer of the
company, has been adjudicated bankrupt, or has made any assignment
for the benefit of his or her creditors, or has made any composition with
his or her creditors; or

{f) that in the case of a licensee company, the company is in receivership or
in liquidation;

Board may stespend real esteate agent
67.—(1) On any application under section 66, the Board may, if it is satisfied that
a ground exists for ordering the cancellation of a real estate agent's licence, instead of
ordering the canceltation of that licence, suspend the licensee or where the licensee is a
company, the company or any officer of the company, from carrying on the business of
a real estate agent for any period not exceeding 3 years as the Board thinks fit.

(2} While an order of suspension continues in force the person to whom the order
relates shall not carry on the business of a real estate agent, or assist in the operation of
any company that is a licensee.

(3) A person who knowingly acts in contravention of subsection (2) comimits an
offence.

(4) An order of suspension made under this section may, on application to the Board by
the person to whom the order relates, be varied or revoked by the Board at any time.

Board may hold inquiry
68.—(1) Every application made to the Board under section.66 may be investigated
by a person appointed for that purpose by the Board, and that person shall report thereon
in writing to the Board.

(2) On receipt of the report referred to in subsection (1), the Board shall, unless it
is satisfied that there is no reasonable ground for the application, hold an inquiry into
the application, and shall give to the real estate agent concerned, and to the applicant, at
least 14 days notice in writing of ifs intentior to hold an inquiry, of the time and place
of the hearing, and, in the case of the real estate agent, the nature of the application to
be inquired into.

{(3) The inquiry shail be conducted and the decision made by the Chairperson and at
least 2 members of the Board, of whom one shall be a member whe is not a real estate
agent.

(4) If amember of the Board is the applicant under section 66, that member shall not
be appointed to investigate the application under subsection (1) and shall not, except as
such applicant, take part in the conduct of the inquiry or in the making of the decision,

(5} At the inquiry the real estate agent and the applicant concerned shall be entitled
to be present and to be beard,

{6) Every appliéation shall be prosecited at the inquiry by the applicant or such other
person as the applicant with the cansent of the Chatrperson of the Board, may appoint.
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Trterim suspension pending deterarination af application

69.--(1) Where an application has been made to the Board under section 66 or 70(1)
and the Board is satisfied that it is necessary or desirable to do so having regard to the
interests of the public, and to the possibility of further loss or damage occurring if it
does not make an order under this section, the Board may make an order suspending the
licensee or salesperson or branch manager in respect of whom the application has besn
made or, where the licensee is a company, the company or any officer of the company,
until the application has been heard and determined.

(2) The Board shall notify the licensee, officer, salesperson or branch manager, in
writing of any order of suspension made by it undér this section and of its reasons for
making the order, and shall, as soon as practicable thereafter, afford the licensee, officer,
salesperson or branch manager an opportunity to make representations to the Board for
the revocation of the order.

(3) An order of suspension made under this section shall come into force when the
licensee, officer, satesperson or brauch manager is notified of the order in accordance
with subsection (2), and, while it continues in force—

(a) thelicence of the licensee shall cease to have effect and shall not be renewed
nor shall a new licence be granted;

(b) the officer of the company shall (if applicable) cease to be eligible to
apply for a licence in his or her own right for the purposes of section
16(3}; and

(¢} the certificate of approval of the salesperson or branch manager shall
cease to have eifect and shail not be renewed nor shall a new certificate
be granted.

(4) The Board may at any fime, on its own motion or on the application of the
licensee, officer, salesperson or branch manager revoke an order of suspension made
under this section.

Board may cancel certificate of approval or suspend salesperson, etc.

70.—(1) Onapptication made to the Board in that bebalf by the Registrar or a member
of the Board or by any other person with the leave of the Board, the Board may cancel
the certificate of approval issued in respect of any person or may suspend that person for
such period not exceeding 3 years as the Boartd thinks fit on the ground—

{a} that since the issue of the certificate of approval the person has been
convicted of any crime involving dishonesty; or

(b) that the person has been, or as been shown to the satisfaction of the
Board to be, of such a character that it is, in the opinion of the Board, in
the public interest that the certificate of approval be cancelied or that the
person be suspended;

(2). The Boad shafl, as soon as practicable after receiving an application under this
section, send a copy of the application to the salesperson or branch manager, and shall not
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hear or consider the application until the expiration of 10 days after the date of receipt
of the copy by the salesperson or branch manager.

{3} The salesperson or branch manager and the applicant concerned shall be entitled
to appear and be heard by the Board in respect of the application.

(4) If amember of the Board is the applicant under subsection (1), the member shall
not take part in the decision of the Board.

Bvidence af affences }

71.—(1) Por the purposes of this Part, a cettificate containing the substance of the
conviction of any person of any crime involving dishonesty and purporting to be signed by
the Registrar of the Coust by which the offender was convicted, shall, until the contrary is
proved, be sufficient evidence of that conviction without proof of the signature or official
character of the person appearing to have signed the certificate.

(2} Onany appiicé\tion under section 66 or 70 any statement in writing, signed by the
Chairperson of the Board and by the 1eal estate agent or officer of a licensee company
or salesperson or branch manager concerned, or by their legal practitioner or counsel
selting out any facts admitted as having been proved at any inquiry held by the Board
under section 68, shall be admissible as evidence of those facts.

Venue ’

T2. The hearing of any application or inquiry by the Board under section 69 shall,
unless otherwise agreed between the Board and the real estate agent or officer of the
company or salesperson or branch manager concerned, be held in the locality in which
the principal place of business of the real estate agent or the company is situated.

Right of real estate agert ro be heard

73. Except where the Board makes an order of interim suspension under section 68,
the Board shall not exercise any of its powers under this Patt without first giving to the
real esfate agent or officer of the company or salesperson or branch manager concerned
a reasonable opportunity to be heard.

Witnesses may be required to-attend and give evidence
74.--{1) The Board may, by notice in writing sigrted by the Chairperson, require any
person to attend and give evidence before it at the hearing of an application or inquiry under
this Part, and to preduce all books and documents in that person’s custody ‘or under that
person’s control relating to the subject-matter of any such application or inquiry.

(2) The Board may require evidence to be given on oath or affirmation, eithet ovally

or in writing, and for that purpose the Chairperson of the Board, or other person presiding

may administer an oath or affirmation.
(3} A person who, without lawful justification, refuses or fails

(a} toattend and give evidence when required to do so by the Board,
{b) to answer truly and fully any question put to him or her by a
member of the Board; or
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{c} to produce to the Board any book or document required by the Board to
be produced by that petson,

commits an offence.

(4) Every witness giving evidence or attending to give evidence at the hearing of
an application or inquiry by the Board under this Part shall be entitled to such sum for

expenses and loss of time as a witness would be entitled te in criminal proceedings in
a Court.

(3) Subject toany order as to costs made by the Board, all sums to which any witness
is entitied under subsection (4) shall be paid fo the witness, but, if requested by the witness,
travelling expenses shall be paid before the time set for the hearing or inquiry.

Rules of Procedure

75. The Board may fiom time to time make rules in respect of making, hearing and
determnination of applications and inquiries required to be made, heard or determined by
them under this Part.

Jurigdiction af cowrt not limited

76. Except as expressly provided in this Part, nothing in this Part shall be construed

to limit the jurisdiction of any court.

PART 10—APPEALS

Appea.!r' to Minister
77.—(1) In every case where the Board—
(a) refuses, under section 21, to grant an application for a licence; or

(b) cancels a licence under section 66 or suspends any person under
section 69,

the applicant or, as the case may require, the lcensee or officer of a licensee company,
shall have a right of appeal to the Minister.

(2) Inevery case where the Board—
(a) refuses under section 43 or 51 to grant an application for a certificate of
approval,
(b} refuses under section 45 to grant an application fo: the renewal of a
certificate of approval; or

{c) .cancels a certificate of appmval or suspends a salesperson or a branch
manager,

the applicant, licensee, salesperson or branch manager, as the case may be, shall have a
right to appeal to the Minister,

(3) Inevery case where the Board, under section 30, refuses to grant a permit or (o
extend a permit, or revokes a permit, the applicant or, as the case may require, the holder,
shall have a right of appeal to the Minister.
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{4} Every such appeal shall be brought within 28 days after the date on which the
appeflant was notified of the decision appealed against, or within such further period as
the Minister may allow,

Rights of licensee pending disposal of appeal in certain cases

78. Where a decision of the Board is to cancel a licence or refuse an application to

renew any licence, that decision shall be of no effect until —
{a) where notice of an appeal against that decision has been given within the
period specified in section 77(4), the appeal is determined; or
(b} where no notice of an appeal against that decision has been given
within that period, that period has expired.
Pracedure on appeal

79. Subject to this Part, the procedure in respect of any appeal to the Minister shall
be as prescribed by regulations.

Hearing and detenininasion of appeal

80.—(1) Faor the purposes of an appeal under section 77 the Minister may consider
any statement, document, information or other matter that may, in the opinion of the
Minister, assist in dealing effectually with the appeal.

(2) In the determination of any appeal under this section, (he Minister may confirm,
modify or reverse the decision appealed against, or any part of that decision.

PART 11 - MISCELLANEQUS PROVISIONS

Prohibition on charging excessive cormission, eic.

81. A real estate agent, an officer of a ficensee that is a company, a salesperson or a
branch manager, who charges or attempts to charge or accepts, by way of commission
or other fee, an amount which exceeds the amount prescribed by regulations in respect
of such commission or fee, commits an offence.

General provision relating to offences

82.—(1) Where a person is convicted of an offence under section 23, 25, 28, 41, 46,

48 53, 58, 62, 63 or 74, that person is liable—

{a) in the case of a natural person—

(i) toafine not exceeding $5,000 in respect of a first offence; or
(i) toafine not exceeding $10,000 in respect of a second or subsequent
offence; and

(b} in the case of a company—
(i} toafine not exceeding $25,000 in sespect of a first offence; oy

(ii} toafine notexceeding $50,000 in respect of a second or subsequent
offence.
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(2) Where a person is convicted of an offence under section 15, 36, 38, 54, 56, 57,
59,61, 64, 67 or 81, that person is liable—

{a} inthe case of a natural person—

(i) toafine not exceeding $10,000 in respect of a first offence; and

(i) toafinenotexceeding $20,000 in respect of a second or subsequent
offence;, and

{6} inthe case of a company —

() toafine not exceeding $50,000 in respect of a first offence; and

(i) toafine notexceeding $100,0001n respect of a secoud or subsequent
offence.

3) Where—

{a) anatural person is convicted of an offence under this Act; and

(#} the court by which the person is convicted is satisfied that the offence was
committed with the intent to defraud another person,

the court may, instead of, or in addition to, any penalty which it may impose under
subsection (1) or (2), sentence the person to imprisonment for a term not exceeding 3
years.

(4 Where—

{a) a person is convicted of an offence under this Act; and

{b) the court by which the person is convicted is satisfied that the commission
of that offence caused another person pecuniacy loss,

the court may, on application by that other petson, order the convicted person to pay
to that other person such amount as the court considets appropriate to compensate that
other person for the pecuniary loss.

(5) Where an offence under this Act committed by a company is proved lo have been
committed with the consent of , or the connivance of, or to be attributable to any default
on the part of a directot, manager, secretary or other similar officer of the company, or
any person purporting 1o act in any such capacity, he or she, as well as the company shail
be guilty of the offence and shall be liable to be proceeded against accordingly.

Civll remedies not affected .
83. Nothing in this Act shall affect any civil remedy that any person may have against
a real estate agent or salesperson or branch manager in respect of any maiter.
Service of notices end documents .
84.—(1) Any notice or other document that under this Act may be or is required to be
given to or served on any applicant for a licence, certificate of approval, or permit, may
be given or served by delivering it to the applicant personally, or by leaving it or sending
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it by post in a registered letter addressed to the applicant at the applicant’s residential
address or registered office specified in the applicant’s application, or at any address for
service specified in such application.

{(2) Any notice or other document that undes this Act may be or is required to be given
to or served on a holder of a licence, certificate of approval, or permit, may be served by
delivering it to the holder personally, or by leaving it or sending it by post in a registered
letter addressed to the holder—

{a) atthe holder’s usual or last known place of residence in the Fiji Islands;

(b) inthe case of a licensee, at the holder’s registered office;

(c) in the case of an officer of a licensee company, at the registered office of
the company;

(d) inthe caseof asalesperson, atthe ptace of business at which the salesperson
is employed; or .

{e) in the case of a branch manager, at the branch office.

{3} Any notice or other document that under this Act may be or is required to be
given to or served on the Board shall be given or served by delivering it to the Registrar
personally, or by leaving it or sending it by post in a registered letter addressed to the
Registrar or Lo the Board at the office of the Board.

(4) 'Where any notice or other document is sent by post in the manner prescribed by
any of the foregoing provisions of this section, it shall be deemed to have been given to
or served on the addiessee at the time when the letter would have been delivered in the
ordinary course of the post, and, in proving service of the notice, it shall be sufficient to
prove that it was duly put into the Post Office as a registered letter.

Tmunity of wimesses, cotusel and Board
85.—(1) Witnesses and counsel shall have the same privileges and immunities in
relation to complaints heard by the Board under this Part as they would have if the
complaints were proceedings in a Court of law,

(2) Neither thie Board nor any member of the Board shall be liable in respect of anything
done or omitted to be done at or for the purpose of the hearing of any complaint under
this Act, unless it is proved to the satisfaction of the Court before which any proceedings
are taken that the defendant has acted in bad faith. -

Board may award costs
86. After hearing any complaint under this Act the Board may make such order &s
t0 costs as it thinks fit, including—

{a) an order that costs be awarded to the licensee or officer of the company
or salesperson or branch manager against whom the complaint was made
and that the costs be paid by the Registrar;
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(b) order that the iicensee or officer of the company or salesperson or branch
manager concerned pay to the Registrar such sum as the Board thinks fit
inrespect of the costs and expenses of and incidental to the to the inguiry
or any preliminary investigation conducted by the Registrar.

Recovery of costs and expenses .
87. Any sum ordered by the Board to be paid by way of costs or expenses shall be a
debt due by the person ordered to pay it to the person to whom it is ordered to be paid,
and shall be recoverable accordingly.

Registrar to keep account of moneys received

88. The Registrar shall keep a correct account of afl such sums of money as shall be
recetved by him or her pursuant to the provisions of this A ct, and shall pay the same into
the Consolidated Fund at such times and in such manner as the Minister of Finance may
direct.

Reports of the Board

89.—(1) The Board shail, within 6 months after the enel of each financial year forward

to the Minister a report on the operatians of the Board during that financial year.

(2) The report referred to in subsection (1) shall specify any directions given by the
Minister to the Board during that year.

(3) The Minister shall, as soon as practicable after receipt of the repost, cause copies
of it to be laid before both Houses of Parliament.

Minister may require returis, efc.
90. Without prejudice to the generality of section 89, the Board shall forward to the
Minister such returns, statistics or other information as the Minister may from time o
fime, by nottce in writing, require,

Regulations N
91.--(1} The Minister may from time to time, after consultation with the Board,
make regulations for giving effect to the purposes of this Act, and, without prejudice to
the generality of the foregoing, may make regulations:

{a) prescribing forms to be used for the purposes of this Act, and the matters
to be specified in such foims;

{b) prescribing fee payable under this Act in respect of any application made
under this Act, and providing for a refund of the fes or 4 specified part of
it if an application is refused or is withdrawn;

(¢} prescribing forms of advertisements and other notices under this Act;

{(d) providing for an audit from time to time of the trust accounts of all real
estate agents, and the manner in which and the persons or class of persons
by whom that audit shall be conducted, and for a report of the result of
the audit; :

{e} requiring real estate agents to give notice of the appointment of an
audifor;




Real Estate Agents Act—13 of 2006 225

{f)  requiring the production to the auditor of books, papers, and accounts,
subject to such conditions as may be prescribed,

{g) prescribing the persons to whom the reports of auditors shall be sent for
inspection, information, or record;

(h) generally to ensure that all trust accounts shall be duly kept and audived:

(i)  prescribing offences inrespect of the contravention of or non-compliance
with any regulations made under this Act;

(i) prescribing the maximum commission rate and other {ees that a real estate
agent, officer of licensee that is acompany orsalesperson or branch manager
may charge for his or her services in the business of real esiate agent;

(%} prescribing examinations for salesperson;

() prescribing the manner in which application may be made for the
approval of a branch office; and

() prescribing procedures in respect of appeals to the Minister.

{2) Any regulations under this section prescribing the fee payable on the issue or
renewal of a licence shall prescribe uniform fee in respect of both, but may prescribe —

(a) additional fee in respect of every branch office of the licensee; or
(b) areduced fee in respect of licences issued after a specified date,

Savings and ransitional -
92.—(1) Where, on the coming into operation of this Act, a person is carrying on
the business of a real estate agent, that person may, in accordance with provisions of this
Act, apply to the Board for a licence.

(2} On receipt of an application from a person referred to in subsection (1), the Registrar
shalf, upon paymeni of the prescribed fee (if any), issue to the persan a provisional licence
which shall be deemed to be effective from the date of the coming into operation of this
Act uniil the application is finally determined by the Board.

{(3) If at the expiration of the period allowed for objections to the issue of a licence
to the applicant under section 18, the Board has received no notice of objection, and the
Board is satisfied—

(a} that the applicant is, under the pravisions of section 16, eligible to hold
and is not disqualified from holding a ticence; and

{&) that, having regard to the applicant’s character, financial position, the
interests of the public, and where approptiate, the matters specified in

section 22, the applicant is a fit and proper person to carry on the business
of a veal estate agent,

the Board shall grant a licence to the applicant upon payment of the prescribed fee without
further consideration of the application.

|
|
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(4) If the Board does receive notice of objection withis the time allowed undet scction

18, the application shall be heard and determined in accordance with the provisions of
this Act. :

(5) When considering any applicatton under subsection (1) or subsection (7), the

Board may dispense with the 3 year requirernent mentioned in section 16(2)(c) and section
50.

(6) At the commencement of this Act, a person who is empioyed or engaged as a

salesperson or a branch manager continues as if the person were given a certificate of
approval under this Act, subject to subsection (7).

(7) A person authorised under subsection {6) shall apply to the Board for an approval
within 6 moaths from the commencement of this Act, otherwise the authorisation given
by virtue of subsection (6) shall cease to have effect.

(8) ITanapplication for a real estate agent's licence or for an approval for a salesperson
or branch manager is made and no examination has been preseribed under this Act, the
Board may instead take into account any relevant academic qualifications or the experience
of the applicant it real estate as the necessary requirement for the examination.
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